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Gale and Davison’s Reports, Queen’s Bench, 3 vols., 
1841-1513 

Gale’s Reports, Exchequer, 2 vols., 18351836 

Gibson’s Codex Juris Ecclesiastici Anglicani 

Giffard’s Reports, Chancery, 5 vols., 1857—1865 

Gilbert’s Cases in Law and Equity, 1 vol., 1713— 
1714 

Gilbert’s History and Practice of the Court of 
Common Pleas 

Gilbert’s Reports, Chancery and Exchequer, fol., 
1 vol., 1706—1726 

Gilmour and Falconer’s Decisions, Court of Session 
(Scotland), 2 parts, Part I. (Gilmour) 1661—1666, 
Part I. (Falconer) 1681—1686 

Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 
1819—1828 

Glanville, De Legibus et Consuetudinibus Regni 
Anglize 

Glanville’s Election Cases, 1 vol., 1623—1624 

Glascock’s Reports (Ireland), 1 vol., 1831—-1832 

Godbolt’s Reports, King’s Bench, Common Pleas, 
and Exchequer, 1 vol., 1574—1637 

Gouldsborough’s Reports, Queen’s Bench and King’s 
Bench, 1 vol., 1586—1601 

Gow’s Reports, Nisi Prius, 1 vol., 1818—1820 


.. Gwillim’s Tithe Cases, 4 vols., 1224—1824 


Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 
1862—1866 

Hurlstone and Norman’s Reports, Exchequer, 7 vols., 
1856—1862 
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XXXIV 


H. & Tw. 
H. & W. 


H. L. Cas. 
Hag. Adm. 
Hag. Con. 
Hag. Hee. 


Hailes 


Hale, C. L. 
Hale, P. C. 


Har. & Ruth. 


Har. & W. 


Hare. 


Hard. 


Hare a 
Hawk. P. C. 
Hayes 


Hayes & Jo. 
Hem. & M. 


Het. 
Hob. 
Hodg. 
Hog. 


Holt (ADM.) 


Holt (£a.) 
Holt (kK. B.) 


Holt (nN. P.) 
Home, Ct. o 


f Sess, 


Hop. & Colt. 


Hop. & Ph. 
Horn & H. 
Hov. Suppl. 
Hud. & B. 


Hume 


Hut. 


Hy. Bl. .. 


Pe it 
HEQO 


Pape 


ABBREVIATIONS, 


Hall and Twells’ Reports, Chancery, 2 vols., 1848— 
1850 

Hurlstone and Walmsley’s Reports, Exchequer, 
1 vol., 1840—-1841 

Clark’s Reports, House of Lords, 11 vols., 1847—1866 

Hagegard’s Reports, Admiralty, 3 vols., 1822—1838 

Haggard’s Consistorial Reports, 2 vols., 1789—1821 

Haggard’s Keclesiastical Reports, 4 vols., 1827—1833 

Hailes’s Decisions, Court of Session (Scotland), 
2 vols., 1766—1791 ; 

Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

Harrison and Rutherfurd’s Reports, Common Pleas, 
1 vol., 1865—1866 

Harrison and Wollaston’s Reports, King’s Bench 
and Bail Court, 2 vols., 18385—1836 

Harcarse’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1681—1691 

Hardres’ Reports, Exchequer, fol.,1 vol., 1655—1669 

Hare’s Reports, Chancery, 11 vols., 1841—1853 

Hawkins’s Pleas of the Crown, 2 vols. 

Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830— 
1832 . . 

Hayes and Jones’s Reports, Exchequer (Ireland), 
1 vol., 18382—1834 

Hemming and Miuller’s Reports, Chancery, 2 vols., 
1862—1865 - 

Hetley’s Reports, Common Pleas, fol., 1 vol., 1627— 
1631 

Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 
—1625 

er Reports, Common Pleas, 3 vols., 1835— 
183 

Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 
—1834 

W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 
1863—1867 

W. Holt’s Equity Reports, 1 vol., 1845 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 
1688—1710 

F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 

Home’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1735—1744 

Hopwood and Coltman’s Registration Cases, 2 vols., 
1868—1878 

Hopwood and Philbrick’s Registration Cases, 1 vol., 
1863—1867 

Horn and Hurlstone’s Reports, Exchequer, 2 vols., 
1838—1839 

Hovenden’s Supplement to Vesey Jun.’s Reports, 
Chancery, 2 vols., 1753—1817 

Hudson and Brooke’s Reports, King’s Bench and 
Exchequer (Ireland), 2 vols., 1827—1831 

Hume’s Decisions, Oourt of Session (Scotland), 
1 vol., 1781—1822 

Hutton’s Reports, Common Pleas, fol., 1 vol., 1617— 
1638 

Henry Blackstone’s Reports, Common Pleas, 2 vols., 
1788—1796 


Trish Common aw Reports, 17 vols., 1849—1866 
Irish Chancery Reports, 17 vols., 1850—1867 
Trish Hquity Reports, 18 vols., 1838—1851 

Irish Law HKeports, 18 vols., 1888—1851 
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. Hq. 
irc. Cas. 
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Ir. L. Rec. (N. 8.) 


RRA nnh 
PEOR PRE 


Irv. ee ee 
J. Bridg. se 
J.P. 


J. Shaw, Just. .. 


Jac. . i 
Jac. & W. sé 


Jebb, C. C. Bs oh 
Jebb & B. 
Jebb & §. as 


Jenk. “sé 7 
Jo. & Car. ale a 


Jo. & Lat. Se 
Jo. Ex. Ir. ne 


John. “ai 
John. & H. 


Jur. he 

Jur. (N. 8. ) 

Just. Inst. 

K.&G. .. 

K. & J. 

K. B. (preceded by date) 
Kames, Dict. Dec 
Kames, Rem. Dec. 
Kames, Sel. Dec. 
Kay 

Keb. 

Keen 

Keil. 

Kel. a ns 
Kel. W. 


Keny. ae =e ee 


ABBREVIATIONS, XXXV 


Irish Law Times, 1867—(current) 

Irish Reports, since 1893 (eg. [1894] 1 L R. ) 

Irish Reports, Common Law, 11 vols., 1866—1877 

Irish Reports, Equity, 11 vols., 1866—1877 

Irish Circuit Cases, 1 vol, 1841—1843 

Irish Jurist, 18 vols., 18491866 

Law Recorder (Ireland) 1st series, 4 vols., 1827— 
1831 

Law Recorder (Ireland) New Series, 6 vols., 1833 — 
1838 

Irvine’s Justiciary Reports ee 5 vols., 1852— 
1867 


Sir John Bridgman’s Reports, Common Pleas, fol., 
1 vol., 1618—1621 

Justice of the Peace, 1837—(current) 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 
—1852 ' 

Jacob’s Reports, Chancery, 1 vol., 1821—1823 

Jacob and Walker’s Reports, Chancery, 2 vols., 1819 
—1821 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 
—1840 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 
1 vol., 1841—1842 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 
2 vols., 1838—1841 

Jenkins’ "Reports, 1 vol., 1220—1623 

Jones and Carey’s Reports, Exchequer (Ireland), 
1 vol., 1838—-1839 

Jones and La Touche’s Reports, Chancery (Ireland), 
8 vols. " 1844—1846 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 
—1838 

Johnson’s Reports, Chancery, 1 vol., 1858—1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 
1860—1862 

Jurist Reports, 18 vols., 1837—1854 

Jurist Reports, New Series, 12 vols., 1855—1867 

Justinian’s Institutes 


Keane and Grant’s Registration Cases, 1 vol., 1854— 
1862 

Kay and Johnson’s Reports, Chancery, 4 vols., 
1853—1858 

“Taw Reports, King’s Bench Division, since 1900 
(e.g., [1901] 2 K. B.) 

Kames, Dictionary of Decisions, Court of Session 
(Scotland), fol., 2 vols., 1540—1741 

Kames, Remarkable Decisions, Court of Session 
(Scotland), 2 vols., 1716—1752 

Kames, Select Decisions, Court of Session (Scotland), 
1 vol., 1752—1768 

Kay’s Reports, Chancery, 1 vol., 1853—1854 

Keble’s Reports, fol., 3 vols., 1661—1677 


..  Keen’s Reports, Rolls Court, 2 vols., 1836—1838 


Keilwey’s Reports, King’s Bench, fol. , 1 vol., 1327— 
1578 

Sir John Kelyng’s Reports, Crown Cases, fol., 1 vol., 
1662—1707 

W. Kelynge’s Reports, fol., 1 vol., Chancery, 1730— 
1732; King’s Bench, fol. 1731—1734 

Kenyon’ s Notes of Cases, King’s Bench, 2 vols., 
1753—1759 
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ABBREVIATIONS. 


Chancery Cases in Vol. If. of Kenyon’s Notes of 
Cases, 1753—1754 

Kilkerran’s Decisions, Court of Session (Scotland), - 
fol., 1 vol., 1738—1752 

Knapp’s Reports, Privy Council, 3 vols., 1829—1836 

Knapp and Ombler’s Election Cases, 1 vol., 1834—. 
1835 ; | 


Lord Advocate. ; 

Lloyd and Goold’s Reports temp. Plunkett, Chancery 
(Ireland), 1 vol., 1834—1839 

Lloyd and Goold’s Reports temp. Sugden, Chancery 
([reland), 1 vol., 1838 

Lloyd and Welsby’s Commercial and Mercantile 
Cases, 1 vol., 1829—1830 

Local Government Reports, 1902—(current) 

Law Journal, 1866—(current) 

Law Journal, Admiralty, 1865—1875 

Law Journal, Bankruptcy, 1832—1880 

Law Journal, Chancery, 1822—(current) 

Law Journal, Common Pleas, 1822—1875 

Law Journal, Ecclesiastical Cases, 1866—1878 

Law Journal, Exchequer, 1830—1875 

Law. Journal, Exchequer in Equity, 1835—1841 

Law Journal, King’s Beneh or Queen’s Bench, 


_ * 1822—(current) 


Law Journal, Magistrates’ Cases, 1826—1896 

Law Journal, Notes of Cases, 1866—1892 (from 1893, 
see Law Journal). 

Law Journal, Old Series, 10 vols., 18283—1831 

Law Journal, Probate, Divorce and Admiralty, 1875 
—(current) 

Law Journal, Probate and Matrimonial Cases, 1858— 
1859, 1866—1875 


. .Law Journal, Privy Council, 1865—({current) 


Law Journal, Probate, Matrimonial and Admiralty, 
1860—1865 

Lowndes, Maxwell, and Pollock’s Reports, Bail 
Court and Practice, 2 vols., 1850—1851 

Law Reports 

Law Reports, Admiralty and Ecclesiastical Cases, 
4 vols., 1865—1875 

Law Reports, Crown Cases Reserved, 2 vols., 1865— 
1875 mt 

Law Reports, Common Pleas, 10 vols., 1865—1875 

Law Reports, Equity Cases, 20 vols., 1865—1875 

Law Reports, Exchequer, 10 vols., 1865—1875 

Law Reports, English and Irish Appeals and Peerage 
Claims, House of Lords, 7 vols., 1866—1875 

Law Reports, Indian Appeals, Privy Council, 1873— 
(current) 

Law Reports, Indian Appeals, Privy Council, 
Supplementary Volume, 1872—1873 

Law leports (Ireland), Chancery and Common Law, 
32 vols., 1877—1898 

Taw Reports, Privy Council, 6 vols., 1865—1875 

Law Reports, Probate and Divorce, 3 vols., 1865— 
1875 

aw Reports, Queen’s Benzh, 10 vols., 1865—1875 

Law Reports, Scotch and Divorce Appeals, House 
of Tuords, 2 vols., 1866—1875 

aw Times Reports, 1859—(current) 

Law Tiines Newspaper, 1843—(current) 

Law Times Reports, Old Series, 34 vols., 1843—1860: 


Lane ee ee 
Lat. sie oa 
Laws. Reg. Cas. 
Ld. Raym. 

Leach 

Lee 


Lee temp. Hard. 
ae & Ca. 

Leon. 

Lev. 

Lew. C. C. 

Ley if 4a 
Lib. Ass. - 
Lilly : 
Litt. 


Lofft es 
Long. & T. 


In BO... 
Lumley, P. L. C. 
Lush. a af 
Lut. ; 
Lut. Reg. Cas. .. 
Lynd. ..- .., 
M&S... 

M. & W... 

Mac. & G. | 

Mac. & Hi. 


M‘Cle. .. _ 
M‘Cle. & Yo. 


Macfarlane as 
Macl. & Rob. 
Macph. (Ct. of Sess.) 
Macq. .. .. 
Macr. beck 
Madd. ..° 
Madd. & G. 


Madox .. 
Madox, Exch. 


Man. & G. 


ABBREVIATIONS. XXXVI 


Lane’s Reports, Exchequer, fol., 1 vol., 1605—1611 

Latch’s Reports, King’s Bench, fol., 1 vol., 1625-1628 

Lawson’s Registration Cases, 1885—(current) 

Lord Raymond’s Reports, King’s Bench and Common 
Pleas, 3 vols., 1694—1732 | 

Leach’s Crown Cases, 2 vols., 1730—1814 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752— 
1758 

T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vol., 
1733—1738 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 
—1865 

Leonard’s Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 4 parts, 1552—1615 

Levinz’s Reports, King’s Bench and Common Pleas, 
fol., 3 vols., 1660—1696 

Lewin’s Crown Cases on the Northern Circuit, 
2 vols., 1822—1838 

Ley’s Reports, King’s Bench, fol., 1 vol., 1608—1629 

Liber Assisarum, Year Books, 1—51 Edw. III. 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 
1 vol. 

Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 
—-1631 

Lofft’s Reports, King’s Bench, fol., 1 vol., 1772—1774 

Longfield and Townsend’s Reports, Exchequer (Ire- 
land), 1 vol., 1841—1842 

Luders’ Election Cases, 3 vols., 1784-—1787 

Lumley’s Poor Law Cases, 2 vols., 1884—1842 

Lushington’s Reports, Admiralty, 1 vol., 1859—1862 

Sir E. Lutwyche’s Entries and Reports, Common 
Pleas, 2 vols., 1682—1704 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843— 
1853 

Lyndwood, Provinciale, fol., 1 vol. 


.. Maule and Selwyn’s Reports, King’s Bench, 6 vols., 


1813—1817 | | 

Meeson and Welsby’s Reports, Exchequer, 16 vols., 
1836—1847 | 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 
1849—1852 | | 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 
1847—1852 . 

M‘Cleland’s Reports, Exchequer, 1 vol., 1824 

M ‘Cleland and Younge’s Reports, Exchequer, 1 vol., 
1824—1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 
3 parts, 1838—1839 

Maclean and Robinson’s Scotch Appeals (House of 
Lords), 1 vol., 1839 

Macpherson, Court, of Session (Scotland), 3rd_ series, 
11 vols., 1862—-1873 _- 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849—1865 - 

Macrory’s Patent Cases, 2 parts, 1847—-1856 


.. Maddock’s Reports, Chancery, 6 vols., 1815—1821 


Maddock and Geldart’s Reports, Chancery, 1 vol., 
1819—1822 (Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum 

arene History and Antiquities of the Exchequer, 
2 vols. : 

Manning and Granger’s Reports, Common Pleas, 
7 vols,, 1840—1845 


XXXVIll 


Man. & Ry. (K. B.) 
Man. & Ry. (M. ©.) 


Mans. 
Mar. L. C. 
March 


Marr. 
Marsh. 


Mayn. 
Meg. 
Mer. 
Milw. 


Mod. Rep. 
Mol. ‘ 


Mont. .. 
Mont. & A. 


Mont. & B. 
Mont. & Ch. 


Mont. D. & De G. 


Mont. & M. 


Moo. P.C. C. .. 
Moo. P. C. C. (N. 8.) 


Moo. Ind. App. .. 


Moo. & P. 
Moo. & 8. 
Mood. & M. 
Mood. & R. 
Mood. C. ©. 


Moore (K. B.) 


Moore (6. P.) 
Mor. Dict. 
Morr. 

Mos. - 
Murp. & H. 
Murr. 

My. & Cr. 


My. & K. 


es 


ee 


ABBREVIATIONS. 


Mannmg and Ryland’s Reports, King’s Bench, 
5 vols., 1827-—1830 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 
1827—1830 

Manson’s Bankruptcy and Company Cases, 1893— 
(current) 

er Law Reports (Crockford), 3 vols., 1860— 
1871 

March’s Reports, King’s Bench and Common Pleas, 
1 vol., 1639—1642 

Marriott’s Decisions, Admiralty, 1 vol., 1776—1779 

Marshall’s Reports, Common Pleas, 2 vols., 1813— 
1816 

Maynard’s Reports, Exchequer Memoranda of Edw. 
I. and Year Books of Edw. IT., Year Books, Part I., 
1273—1326 

Megone’s Companies Acts Cases, 2 vols., 1889—1891 

Merivale’s Reports, Chancery, 3 vols., 1815—1817 

Milward’s Ecclesiastical Reports (Ireland), 1 vol.,1819 
—1843 

Modern Reports, 12 vols., 1669-1755 

Molloy’s Reports, Chancery (Ireland), 3 vols., 1808— 
1831 

Montagu’s Reports, Bankruptcy, 1 vol., 1829—1832 

Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 
1832—1838 

Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 
1832—1833 

Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 
1838—1840 

Montagu, Deacon, and De Gex’s Reports, Bank- 
ruptcy, 3 vols., 1840—1844 | 

Montagu and Macarthur’s Reports, Bankruptcy, 
1 vol., 1826—-1830 

Moore’s Privy Council Cases, 15 vols., 18836—1863 

Moore’s Privy Council Cases, New Series, 9 vols., 
1862—18738 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
1836—1872 

Moore and Payne’s Reports, Common Pleas, 6 vols., 
1827—1831 

Moore and Scott’s Reports, Common Pleas, 4 vols., 
1831—1834 

Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 
—1830 

Moody and Robinson’s Reports, Nisi Prius, 2 vols., 
18380—1844 

Moody’s Crown Cases Reserved, 2 vols., 1824—.1844 

Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 
1485—1620 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 
—1827 

Morison’s Dictionary of Decisions, Court of Session 
(Scotland), 43 vols., 1532—1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884—1893 

Moseley’s Reports, Chancery, fol., 1 vol., 1726—1730 

Murphy and Hurlstone’s Reports, Hxchequer, 1 vol., 
1837 

Murray’s Reports, Jury Court (Scotland), 5 vols., 
1816—1830 

Mylne and Craig’s Reports, Ohancery, 5 vols., 1835 
—1841 

Mylne and Keen’s Reports, Chancery, 3 vols., 1832 
—1835 


Nels... <2 
Nev. & M. (K. B.) 
Nev. & M. (M. ©.) 
Nev. & P. (K. B.). 
Nev. & P. (M. ©.) 
New Mag. Cas... 
New Pract. Cas, 


New Rep. 
New Sess. Cas. 


Nolan... is 
Notes of Cases .. 


Noy 
O. Bridg. sis 
O'M. & U. 


Owen bi 


P. (preceded by date) 
Pe 

P. Wms. . 

Palm. 

Park. 

Pat. App. 

Pater. App. 


Peake... 
' Peake, Add. Cas. 


Peck. ae 
Per. & Dav. 


Per. & Kn. 

Ph. es 

Phil. El. Cas. 
Phillim. .. 
Phillim. Eecl. Jud. 
Pig. & R. 

Pite. 


Plowd. 
Poll. 


Poph. 


ABBREVIATIONS. XXXI1X 


Nelson’s Reports, Chancery, 1 vol., 1625—1692 

Nevile and Manning’s Reports, King’s Bench, 6 vols., 
1832—1836 

Nevile and Manning’s Magistrates’ Cases, 3 vols., 
1832—1836 

Nevile and Perry’s Reports, King’s Bench, 3 vols, 
18386—1838 

Nevile and Perry’s Magistrates’ Cases, 1 vol., 18836— 
1837 

New Magistrates’ Cases (Bittleston, Wise and 
Parnell), 2 vols., 1844—1848 

New Practice Cases (Bittleston and Wise), 3 vols., 
1844—1848 

New Reports, 6 vols., 1862—1865 

New Sessions Magistrates’ Cases (Carrow, Hamer- 
ton, Allen, etc.), 4 vols., 1844—1851 

Nolan’s Magistrates’ Cases, 1 vol., 1791—1793 

Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841—1850 

Noy’s Reports, King’s Bench, fol., 1 vol., 1558—1649 


Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol., 1660—1666 

O'Malley and Hardcastle’s Election Cases, 1869— 
(current) 

Owen’s Reports, King’s Bench and Common Pleas, 
fol., 1 vol., 1557—1614 


Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, since 1890 (e.g., [1891] P.) 

Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, 15 vols., 1875—-1890 

Peere Williams’ Reports, Chancery and King’s 
Bench, 3 vols., 1695—1735 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1619— 
1629 . 

Parker’s Reports, Exchequer, fol., 1 vol., 
1766 

Paton’s Scotch Appeals, House of Lords, 6 vols., 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vols. 
1851—1873 

Peake’s Reports, Nisi Prius, 1 vol., 1790—1794 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795— 
1812 

Peckwell’s Election Cases, 2 vols., 1803—1804 

Perry and Davison’s Reports, Queen’s Bench, 4 vols., 
1838—1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 

Phillips’ Reports, Chancery, 2 vols., 1841—1849 

Philipps’ Election Cases, 1 vol., 1780 

J. Phillimore’s Ecclesiastical Reports, 3 vols., 1754— 
1821 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol, 
1867—1875 

Pigott and Rodwell’s Registration Cases, 1 vol., 1843 
—1845 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488— 
1624 

Plowden’s Reports, fol., 2 vols., 1550—1579 

Pollexfen’s Reports, King’s Bench, fol., 1 vol., 1670 
—1682 

Popham’s Reports, King’s Bench, fol., 1 vol., 1591— 
1627 
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Rep. Ch. .. 
Rick. & M. 


Rick. & 8. 

Ridg. temp. H. .. 
Ridg. L. & 8. 
Ridg. Parl. Rep. 


Rob. Eccl. 
Rob. L. & W. 


Robert. App. ie 
Robin. App. | 
Roll. Abr. 

Roll. Rep. 


Rom. 


Rose a 
Ross, L. C. 


Rowe 

Rul. Cas. 

Russ. ae 
Russ. & M. 
Russ. & Ry. 
Ry. & Can. Cas. 


ty. & Can. Tr. Cas. 
Ry. & M. Sa 


S. C. (preceded by date) 


8.-G. 
Salk. 


ABBREVIATIONS. 


. Power, Rodwell, and Dew’s Election Cases, 2 vols., 


1848—1856 
Precedents in Chancery, fol., 1 vol., 1689—1722 
Price’s Reports, Exchequer, 13 vols., 1814—1824 


Queen’s Bench Reports (Adolphus and lus, New 
Series), 18 vols., 1841—1852 | 

Law Reports, Queen’s Bench Division, 1891—1901 
(e.g., [1891] 1 Q. B.) 

Law Reports, Queen’s Bench Division, 25 vols., 
1875—1890 


The Reports, 15 vols., 1893—1895 

Rettie, Court of Session Cases (Scotland), 4th series, 
25 vols., 1873—1898 

Reports of Patent Cases, 1884—(current) 
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Part |1—The Bills of Sale Acts, 


Srct. 1.—The Statutes. 


1. The registration of bills of sale was introduced by the Bills of 
Sale Act, 1854 (a) ; and by the Bills of Sale Act, 1866 (0), renewal 
of registration was required every five years. 

These Acts are repealed, and bills of sale are now regulated by 
the Bills of Sale Act, 1878 (c), called the principal Act (d), and the 
Bills of Sale Act (1878) Amendment Act, 1882 (e), in the text here- 
after called the amending Act, which statutes may be cited together 
as the Bills of Sale Acts, 1878 and 1882 (f). — 

The Bills of Sale Acts, 1890 and 1891 (g), provide that certain 
instruments hypothecating imported goods are not to be deemed 
bills of sale within the meaning of the principal and amending 
Acts (h). 

Szcr. 2.—Objects of the Statutes. 


2. The Bills of Sale Acts, 1854 and 1878, were intended to 
prevent false credit being given to people allowed to remain in 
possession of goods which apparently are theirs, the ownership of 
which they have parted with (2). 

The purpose of the amending Act was essentially different. It 
was to prevent needy persons being entrapped into signing compli- 
cated documents which they might often be unable to comprehend, 
and so being subjected by their creditors to the enforcement of 


(a) 17 & 18 Vict. ¢. 36. 

(b) 29 & 30 Vict. c. 96, s. 4. 

(c) 41 & 42 Vict. c. 31, ‘‘an Act to consolidate and amend the law for 
preventing frauds upon creditors by secret bills of sale of personal chattels.” 

(d) Bills of Sale Act (1878) Amendment Act, 1882 (43 & 46 Vict. c. 43), s. 3. 

(e) 45 & 46 Vict. c. 43. 

(f) Ibid., s. 1. 

(g) 53 & 34 Vict. c. 53; 54 & 58 Vict. co. 35. 

(h) See p. 19, post. 

Oe Char Calas v. Mills, [1892] A. C. 231, per Lord Haxsspury, L.C., at 
p. 
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harsh and unreasonable provisions (7). With this object in view, 
a particular form of words was insisted on, which should plainly 
express the nature of the contract as to the loan and the security 
for the loan (k). The Acts were not intended to apply to transactions 
other than those expressly pointed out (hk). 


Sect. 38.—Application of the Statutes. 
Sus-Secr. 1.—To what Places. 


3. The principal Act and the amending Act do not extend to 
Scotland or Ireland (J), nor do they include bills of sale of goods in 
foreign parts or at sea (m). 

A. bill of sale given in England over goods in Scotland or Ireland 
is not affected by the Acts (n). 


Sus-Szct. 2.—7J'o what Bills of Sale. 


4. The principal Act applies to all bills of sale executed on or 
after January 1, 1879 (0), and any renewals of registration of bills 
of sale, registered under the repealed Acts of 1854 and 1866, must 
be made in the same manner as the renewal of registration under 
the principal Act (p). 

The principal Act also extends a rule of construction to all instru- 
ments including fixtures or growing crops, executed before its 
commencement, and then subsisting and in force (qg). With these 
exceptions the principal Act does not affect bills of sale executed 
before its commencement, as regards which the Acts repealed 
continue in force (7). 


§. The amending Act commenced and came into operation on 
November 1, 1882 (s). 

Unless the context otherwise requires, it does not apply to any 
bill of sale duly registered before the commencement of the Act, 
so long as registration is not avoided by non-renewal or otherwise (¢). 

It is not retrospective so as to apply to bills of sale executed more 
than seven days before its commencement (a); nor does it make 
void, against the grantor, bills of sale subject to the Bills of Sale 
Act, 1854 (b), of which registration has not been renewed (c). 


(7) Manchester, Sheffield, and Lincolnshire Rail. Co. v. North Central Wagon Co. 
(1888), 13 App. Cas. 554, per Lord HERsoHELt, L.C., at p. 560. 

(k) Charlesworth v. Mills, [1892] A. C. 231, per Lord Hatspury, L.C., at p. 235. 

(7) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 24; Bills of Sale Act 
(1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 5.18. The corresponding 
Trish Acts are the Bills of Sale (lreland) Act, 1879 (42 & 43 Vict. c. 50), and 
the Bills of Sale (Ireland) Act (1879) Amendment Act, 1883 (46 Vict. c. 7). 

m) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 4. 

n) Coote v. Jecks (1872), Tu. R. 13 Eq. 597; Brovkes v. Harrison (1880), 6.L. R. 
Ir, 85, 332, 

0) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 3. 

% [bid., 8. 23. 

q) [bid., 8. 7; and see p. 24, post. 

r) [bid., 8. 23. 

R Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 2. 

t) Ibid., 8. 3. 
(a) /bid.; [ickson v. Darlow (1883), 23 Oh. D. 690. 
b) 17 & 18 Vict. c. 36. 
t Cookson vy. Swire (1884), 9 App. Cas. 653. 
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But the amending Act regulates the removal and sale of chattels 
under any bill of sale by way of security for the payment of money, 
whether registered before or after its commencement (d); and 
empowers relief to be given, in certain cases, against the removal or 
sale of goods under a bill of sale executed and registered before, as 
well as after, the Act came into operation (e). 


Sus-Sxor. 3.—Bills of Sale absolute, and by way of Security. 


6. The amending Act, which, so far as is consistent with the 
tenor thereof, is to be construed as one with the principal Act, does 
not apply to bills of sale given otherwise than by way of security 
for the payment of money (f), limiting, to this extent, the partial 
repeal of the principal Act (9). 

Two classes of bills of sale have thus been created, the first 
comprising absolute bills of sale, to which the principal Act 
continues to apply (h), the second, bills of sale given to secure 
the payment of money, as to which both Acts are to be construed 
together (jf). 


Part Il—What is a Bill of Sale. 


Sret. 1.—General Principles. 
SuB-SxEcT. 1.—Documents of Transfer. 


7. A bill of sale has been described as an instrument in writing 
whereby one transfers to another the property he has in goods and 
chattels (2), or as a document given with respect to the transfer of 
chattels, used in cases where possession is not intended to be 
given (k). 

The principal Act declares that the expression ‘bill of sale,” 


(2) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 5.13; 
and see p. 70, post. 

e) Ex parte Cotton (1883), 11 Q. B. D. 301. 

J) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 3. 

.g) Lbid., ss. 10, 15, repealing Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 
ss. 8, 10, 20. 

(h) Swift-v. Pannell (1883), 24 Ch. D. 210. 

(i) Allsopp v. Day (1861), 7 H. & N. 487. 

(k) Johnson v. Diprose, [1893] 1 Q. B. 512, per Lord EsueEr, M.R., at p. 515. 
The term ‘‘ bill of sale’’ had formerly a wider meaning. A bill of sale denoted a 
sale, and was not a power to sell (Simpson v. Wood (1852), 21 L. J. (EX.), per 
PARKE, B., at p. 153); and included a grant of goods by way of bargain and 
sale with delivery (Bridgman’s Conveyances (1725), 541), or followed by livery of 
seisin of the goods (Wood’s Conveyancing (1762), Vol. 2, 690), either absolutely, 
or on a condition to become void on payment of money (Fidell’s Guide to Con- 
veyances (1654), 123). It wasapplied to grants of property other than goods, as 
of a sailor’s wages (Chitty’s Law of Commerce (1824), Vol. 4, 208), or of the 
produce and advantage of goods on shipboard (Bucknal v. Roiston (1709), Prec. 
in Ch, 285). A bill of sale, and a bargain and sale, whether of goods or other 
personalty, were precisely of the same kind in their operation and technical 
import, but where the instrument had reference to things of a real nature it was 
usually styled a bargain and sale, and where to things merely personal, as 
household goods etc., a bill of sale (Wilde’s Supp. to Barton’s Conveyancing 
(1826), Vol. 2, p. 52). . 
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which has the same meaning in the principal and amending Acts (I), 
shall, unless there be something in the subject or context repugnant 
to such construction, include bills of sale, assignments, transfers, 
declarations of trust without transfer, inventories of goods with 
receipt thereto attached, or receipts for purchase-moneys of goods, 
and other assurances of personal chattels, and also powers of 
attorney, authorities, or licences to take possession of personal 
chattels as security for any debt, and also any agreement, whether 
intended or not to be followed by the execution of any other instru- 
ment, by which a right in equity-‘to any personal chattels, or to any 
charge or security thereon, shall be conferred (m). 

But the expression ‘‘ bill of sale’ does not include the following 
documents—that is to say, assignments for the benefit of the 
creditors of the person making or giving the same, marriage 
settlements, transfers or assignments of any ship or vessel or any 
share thereof, transfers of goods in the ordinary course of business 
of any trade or calling, bills of sale of goods in foreign parts or at 
sea, bills of lading, India warrants, warehouse-keepers’ certificates, 
warrants or orders for the delivery of goods, or any other documents 
used in the ordinary course of business as proof of the possession or 
control of goods, or authorising or purporting to authorise, either by 
indorsement or by delivery, the possessor of such document to 
transfer or receive goods thereby represented (n). 

The Acts apply only to bills of sale given by the owner of chattels, 
and do not extend to dealings with chattels by a person other than 
the owner (0). 


8. It is not every document drawn up at the time when a trans- 
action is carried out for the purpose of transferring goods from one 
person to another that is a bill of sale (p). 

But a document included in the expression “bill of sale,” or 
deemed to be a bill of sale by the principal Act (q), and intended 
to be an instrument of transfer of chattels, or to embody the terms 
of the contract between the parties, upon which it is necessary 
to rely to prove title, will, in general, be within the Acts, unless 
excepted by their express terms (1). 

It was not intended to interfere with transactions other than those 
expressly pointed out(s); and unless a document is within the terms of 
the Acts it is not affected, though in the result the Acts are evaded (t). 


Sus-SEcr. 2.—Documents with Delivery of Possession. 
9. The operation of both the principal and amending Acts is 


confined (a) to bills of sale, whether the same be absolute or subject 


(1) Bills of Sale Act (1878) Amondment Act, 1882 (45 & 46 Vict. c. 43), 8. 3. 

(m) Lills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 4. 

(n) Ibid.; and see pp. 16 et seq., post. 

(0) McEntire vy. Crossley, Brothers Ltd., [1895] A. C. 457. 

(p) Charlesworth v. Mills, [1892] A. O. 281. 

q) See p. 14, post. 

r) Manchester, Sheffield, and Lincolnshire Rail. Co. v. North Central Wagon Co 
(1888), 13 App. Cas. 554. 

8) Churlesworth v. Mills, supra, per Lord Wansbury, L.C., at pp. 235, 236. 

t) Iamsden v. Lupton (1873), L. R. 9 Q. B. 17. 

a) Ite Lall, Hx parte Close (1884), 14 Q. B. 1. 386. 
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or not subject to any trust, whereby the holder or grantee has 
power, either with or without notice, and either immediately or at 
any future time, to seize or take possession of any personal chattels 
comprised in or made subject to such bill of sale (6). 

Transactions, the object and effect of which is the immediate 
delivery of chattels to the grantee, are not affected by the Bills of 
Sale Acts (c). Thus, they do not apply to a sale and actual delivery 
of chattels, though accompanied by a document within the definition 
of a bill of sale (d), or to pledges of goods, where immediate posses- 
sion is transferred to the pledgee, though the transaction is recorded 
in a document regulating the rights of the parties (e), and construc- 
tive possession may be sufficient, though actual possession is not 
taken contemporaneously (/ ). 

Nor do the Acts apply to a document conferring on the holder of 
a common law lien rights of disposition of, or charges on, goods in 
his possession (4). 


Sus-SEcr. 3.—Transactions without Writing. 


10. The Bills of Sale Acts affect documents but not transactions, 
and leave unimpeached titles or rights acquired by oral contract 
completed without writing (h). They do not require that any trans- 
‘action shall be put into writing, but they do require that if a 
transaction be put into writing, and be of a particular character, 
it shall be registered (2). 

If the real bargain between the parties is reduced into writing 
the Bills of Sale Acts apply to the written contract (j). If, how- 
ever, the bargain is complete without any writing, so that the 
property intended to be dealt with passes independently, the Acts 
have no application to a document referring to or confirming the 


(b) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 3. 

(c) Charlesworth v. Mills, [1892] A. C. 231. 

(d) Ramsay v. Margrett, [1894] 2 Q. B. 18. 

(e) Re Hardwick, Ex parte Hubbard (1886), 17 Q. B. D. 690; memorandum 
of deposit of warrant for warehoused goods deliverable to lender (Re Cunning- 
ham & Co., Ltd., Attenborough’s Case (1885), 28 Ch. D. 682); letters of hypo- 
thecation accompanying pledge or pawn tickets (Re Hall, Ex parte Close 
(1884), 14 Q. B. D. 386); verbal charge on warehoused goods with delivery 
order (Grigg v. National Guardian Assurance Co., [1891] 8 Ch. 206); memo- 
randum of terms under which furniture was warehoused as security, the lender 
taking possession after paying warehouse rent (Wilkinson v. Girard F'réres 
(1891), 7 T. L. R. 266). For form of such a pledge, see Encyclopedia of Forms, 
Vol. VIIL., p. 794. : 

(7) As the delivery of the key of a warehouse where the goods were store 
(Hilton v. Tucker (1888), 89 Ch. D. 669); or of the key of a plate chest (Bowker 
v. Williamson (1889), 5 T. L. R. 382); jomt possession of grantor and grantee 
(Ramsay v. Margrett, supra). | 

(g) Lord (Trustee of) v. Great Eastern Rail. Co., [1908] 2 K. B. 54, per 
CozEns-HaArpy, M.R., at p. 60. But if a right is claimed apart from posses- 
sion the Acts apply (ibid.). An unpaid seller’s lien over chattels is not 
affected by the Acts (fe Vulcan Ironworks Co., [1888] W. N. 37); though they 
apply to an express lien, granted by written contract, for unpaid purchase- 
money over chattels of which the seller has parted with possession (Coburn v. 
Collins (1887), 35 Ch. D. 373). 

(h) Manchester, Sheffield and Lincolnshire Rail. Co. v. North Central Wagon Co. 
(1888), 13 App. Cas. 554. 

(t) United Forty Pound Loan Club v. Bexton, [1891] 1 Q. B. 28, n. 

(7) Newlove v. Shrewsbury (1888), 21 Q. B. D. 41. 
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transaction (k); and the fact that such a document is drawn up, 
and is not registered, does not invalidate the transaction (I). 

The existence of a document which does not express, or which 
is not intended to express, the real agreement between the parties 
does not necessarily exclude proof of title under an independent oral 


contract (mm). 


Sror. 2.—Bills of Sale, Assignments, and Transfers. 


11. The expression “bills of sale and assignments,” which is 
included in the statutory interpretation of the term “bill of sale,”’ 
does not add to it. Bills of sale, 1f absolute, are subject only to the 
principal Act, but if given by way of security for the payment of 
money, are subject both to the principal Act and to the amending 
Act (n). For this reason certain of the instruments included in the 
statutory expression ‘‘bill of sale’’ cannot now be used except in 
cases where the disposition of property is intended to be absolute (0). 


12. Transfers, which are also included in the statutory expression 
‘bill of sale,” are instruments which, though not in form bills of sale, 
purport to deal with chattels in the same way as a bill of sale (7). 


Sect. 3.—Declarations of Trust without Transfer. 


13, Declarations of trust of chattels personal may be made by 
parol (q), but a declaration of trust of chattels without transfer, if 
contained in a document, may be a bill of sale(r). Ifa bill of 


(k) Ramsay v. Margrett, [1894] 2 Q. B. 18, per Lord Esuer, M.R., at p. 23: 
‘‘if a document is intended by the parties to it to be a part of the bargain 
to pass the. property in the goods, then, whatever the form of the document 
may be, even if it be only.a simple receipt for the purchase-money, it is, by 
s. 4, to be deemed to be a bill of sale, though itis not so in fact. But, if the 
document is not intended to be part of the bargain to pass the property in the 
goods—if the bargain is complete without.it, so that the property passes indepen- 
dently of it—then'it is not to be deemed to be that which itis not in fact—a 
bill of sale.” The test in each case is whether the document must be used in 
evidence to prove the title claimed (Haydon vy. Brown (1888), 59 L. T. 810), unless 
the writing when produced does not affect the rights of the parties, or make 
them different from what they would have been before, or from what they 
would have been if no writing had been referred to (Charlesworth vy. Mills, 
[1892] A. C. 231, per Lord Hatspury, at p. 239). 

(1) A document following an oral agreement to assign to bankers to secure 
advances goods deposited with auctioneers for sale, 1s not within the Acts 
(London and Yorkshire Bank v. White (1895), 11 T. L. R. 570). Nor is a sale 
of goods by oral agreement, coupled with delivery and payment of price, accom- 
panied by an unregistered inventory and receipt (Shepherd v. Pulbrook (1888), 59 
LL. T. 288). 

(m) Newlove v. Shrewsbury (1888), 21 Q. B. D. 41, where proof of a verbal 
transfer as security was not excluded by the existence of a written receipt as 
on sale; Parker v. Lyon (1888), 5 T. L. R. 10, where a verbal grant of lien for 
purchase-money, paid on a sale by deed, was upheld. 

(n) See p. 5, ante. The substance, and not only the form, of the instrument 
is regarded, and if in fact given to secure the payment of money a bill of sale 
is subject to both Acts (Madell v. Thomas, [1891] 1 Q. B. 230; Le Watson, Lu 
parte Official Leceiver (1890), 25 Q. LB. D. 27). 

0) die Townsend, Lx parte l’arsons (1886), 16 Q. LB. D. 532. 

p) Le Hardwick, Ie parte Tubbard (1886), 17 Q. B. D. 690, per Lord 
ister, M.R., at p. 696. 

(7) See title Trusts AND TRUSTEES. 

(r) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 4. 














Part I].—WHAT IS A BILL OF SALE. 


sale is made or given subject to any declaration of trust, not con- 
tained in the body thereof, such declaration of trust is to be deemed 
to be part of the bill of sale, and must be written on the same paper 
or parchment therewith and registered (s). 

Declarations of trust without transfer were formerly resorted to as 
security for advances; and undertakings to hold goods in trust, and 
to pay over the proceeds when received, have been held to be bills of 
sale (t). | 

fe instrument charging or creating any security on, or declaring 
trusts of, imported goods given or executed at any time prior to their 
deposit in a warehouse, factory, or store, or to their being reshipped 
for export or delivered to a purchaser, not being the person giving 
or executing such instrument, is not to be deemed a bill of sale (a). 


Sreor. 4.—Inventories of Goods, Recevpts, and other Assurances. 


14. The principal Act includes “inventories of goods with receipt 
thereto attached, or receipts for purchase-moneys of goods, and 
other assurances of personal chattels,” in the expression “bill of 
sale” (b). The controlling words are “other assurances of personal 
chattels,’ and inventories and receipts do not come within the Act, 
unless they are assurances on which the title claimed depends (c). 

It is questionable whether an invoice and receipt, which are 
separate instruments and not.intended to be operative in connection 
with each other, can be regarded as an inventory of goods with 
receipt thereto attached (d). But an inventory and receipt may be 
as solemn an assurance as a deed (e), and an inventory and receipt, 
or receipt alone, if embodying and intended to embody the terms of 
the contract, may be a bill of sale(/). 

Where, however, there is a complete and effectual oral contract 
of sale or charge, independent of any document, an instrument of 
the kind mentioned, though drawn up contemporaneously with the 
transaction, will not affect the parties’ rights, or require registration 
as a bill of sale (g). 

Thus, where chattels are bought by oral contract and paid for, 
the buyer stipulating that a receipt shali be drawn up by a solicitor, 





(s) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 10 (3). 

(t) Re Steele, Hx parte Conning (1873), L. R. 16 Hq. 414; &. v. Townshend 
(1884), 15 Cox, C. C. 466. 

(a) Bills of Sale Act, 1890 (53 & 54 Vict. c. 53), s. 1, as amended by the Bills 
of Sale Act, 1891 (54 & 55 Vict. c. 35), s. 1. 

(b) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 4. 

(c) Manchester, Sheffield, and Lincolnshire Rail. Co. v. North Central Wagon 
Co. (1888), 13 App. Cas. 554, 569. | 

(d) Ibid., per Lord MAcNAGHTEN, at p. 568. 

(ce) Re Baum, Ex parte Cooper (1878), 10 Ch. D. 818. 

(f) Re Hood, Eu parte Burgess (1893), 42 W. R. 23, where a receipt by the 
sheriff on a private sale by order of the Court, containing the terms on which the 
sheriff sold, was held a bill of sale, there being no sale independently of the receipt. 

(g) Ramsay v. Margrett, [1894] 2Q. B. 18. 

In the following cases inventories and receipts, or receipts alone, were 
held not to be assurances or bills of sale: Allsopp vy. Day (1861), 7 H. & 
N. 457; Byerley v. Prevost (1871), L. R. 6 C. P. 144 (receipts); Graham v. 
Wilcockson (1876), 46 L. J. (ex.) 55 (receipt with memorandum); Woodgate 
v. Godfrey (1879), 5 Ex. D. 24; Marsden vy. Meadows (1881), 7 Q. B. D. 80 
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BILLs OF SALE. 


the buyer’s title is complete, though afterwards the seller gives a 
receipt in the form of an assurance (h). : 


15. The words “‘other assurances of personal chattels,’’? which 
control the preceding words of the section, also extend them to 
documents of the same kind, but not precisely within the earlier 
expressions. Thus, an express lien for unpaid purchase-money, given 
by written agreement, over chattels sold and delivered to the pur- 
chaser, is an assurance within the Act (2); though an unpaid seller’s 
lien, arising by operation of law, is not affected (j). 

So also, a memorandum of the sale of goods in an auctioneer’s 
book, signed by his clerk for the purchaser, and by the auctioneer 
himself for the seller, without which the contract for sale would not 
have been enforceable, may be an assurance within the Act, 
requiring registration (k). 

Sect. 5.—Powers of Attorney, Authorities, or Licences to take 

Possesston as Security for any Debt. 
SuB-Srct. 1.—In General. 


16. Powers of attorney, authorities, or licences to take possession 
of personal chattels as security for any debt (1) are bills of sale within 





(receipts and inventories on sales by sheriff); Haydon v. Brown (1888), 59 L. T. 
810 (the like, including goods not subject-to the execution); Fox v. Barnett 
(1886), 2 T. L. R. 233 (receipt on sale) ; Parnacott v. Dieudonné (1885), 2T. L. R. 
98 (receipt and inventory on sale by trustee in liquidation); Preece v. Gilling 
(1885), 53 L. T. 763 (receipt on sale of furniture); Manchester, Sheffield and 
Lincolnshire Rail. Co. v. North Central Wagon Co. (1888), 138 App. Cas. 554 
(inventory and receipt on sale of wagons); Hay v. Nathan (1886), 3 T. L. R. 11 
(receipt on sale); Shepherd v. Pulbrook (1888), 59 L. T. 288 (list and receipt, 
sent after agreement to sell); Newlove v. Shrewsbury (1888), 21 Q. B. D. 41 
(receipt given on oral contract of sale); Jones v. Tower Furnishing Co. 
(1889), 61 L. T. 84 (receipt and inventory on sale by sheriff under private 
contract); Grace v. Gard (1889), 6 T. L. R. 74 (inventory and memorandum 
on sale); Clapham v. Ives (1904), 91 L. T. 69 (valuation, inventory, and lease) ; 
Lock v. Heath (1892),8 T. L. R. 295 (inventory attached to deed poll after 
gift); Ramsay v. Margret, [1894] 2 Q. B. 18 (receipt for purchase-money of 
goods acknowledging that the goods were the purchaser’s); Stammers v. 
Margrett (1905), 21 T. L. R. 342 (inventory and receipt on sale by sheriff). 

In the following cases inventories and receipts or receipts alone were held 
to be bills of sale: Re Walden, Hx parte Odell (1878), 10 Ch. D. 76 (inventory 
with receipt attached); Re Bawm, Hx parte Cooper (1878), 10 Ch. D. 3138 (inven- 
tory with receipt attached); Re Hood, Hu parte Burgess (1898), 42 W. R. 238 
(receipt by the sheriff on a private sale by order of the court containing 
the terms on which the sheriff sold, there being no sale independent of the 
receipt) ; Phillips v. Gibbons (1857), 5 W. R. 527 (receipt for goods sold, and left 
in seller’s possession); Snell v. I/eiqhton (1883), 1 Cab. & El. 95 (receipt) , 
French v. Bombernard (1888), 60 L. T. 48 (inventory and receipt on sale under 
distress). 

h) ltumsay v. Margrett, supra. 
i) Coburn vy. Collins (1887), 35 Ch. D. 373. 

j) Ite Vulcun Ironworks Co., [1888] W. N. 37. 

Hh Rte Roberts (1887), 36 Ch. D. 196, where no part of the price was paid, the 
buyer being given six months’ credit by the contract, and the whole of the 
goods remained on the scllor’s premises, and in his apparent possession. See 
title AUCTION AND AvucTIONEERS, Vol. I., p. 506. 

(1) A licence to seize chattels cannot be assigned so as to give the assignee 
a right of seizuro (le Davis, Wa parte Iawlings (1888), 22 Q. B. D. 193). A 
licenco to seize is revoked by bankruptcy (Zhompson v. Cohen (1872), L. R. 7 








Part IJ.—WuHat 1s A BILL oF SALE. 


the principal Act(m). As bills of sale by way of security for 
payment of money are now required to be in accordance with a 
scheduled form (n), the instruments enumerated will not be valid 
securities. But a bill of sale may be executed under a power of 
attorney, even though given to the proposed grantee, and the 
Court will refuse to restrain the attorney from executing a bill of 
sale in proper form (0). 


17. Authorities and licences to take possession otherwise than as 
security for any debt are not bills of sale (p), though, if by way of 
security, it is immaterial that when the authority or licence was 
given no debt existed, if the intention was to secure a future debt (q). 

Only such licences or authorities to take possession are bills of 
sale as are consistent with possession of the goods remaining with 
the grantor, and if it is intended that possession should at once be 
given to the grantee the Acts do not apply (r). Thus, if an authority 
is given to sell goods which are handed over, a document accom- 
panying the transaction is not necessarily a bill of sale, there being 
no licence to seize goods which are already delivered (8). But it is 
otherwise when the authority or licence is to seize and sell chattels 
to pay a debt (¢), and a licence.to sell has been said to import a 
licence to seize (a). 

If the authority is not to take, but only to retain possession of, 
goods already in the possession of the grantee, the document con- 
taining such authority is not a bill of sale, even though it defines 
the rights of the parties (>). Noris a document a bill of sale which 
confers on the holder of a common law lien rights of disposition of, 
or charges on, goods in his possession (c). 

But a document purporting to give a lien on goods not in the 
grantee’s possession, and on which there is no common law right of 
lien, 1s void as an authority or licence to take possession as security 
for a debt (c). | 


18. Although ordinary powers of distress are not within the 
Acts (d), powers of seizure contained in leases, by way of distress 
for recovery of a debt, may be licences to seize; thus, a brewer’s 





Q. B. 427), and has no operation cre property waa by a bankrupt after 
discharge (Collyer v. Isaacs (1881), "19 Ch. D. 342), 

(m) Bulls of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 4. 

(x) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 5. 9; 
and see p. 34, post. 

(0) Furnivall vy. Hudson, [1893] 1 Ch. 335, 

(p) Re Garrud, Ex parte Newitt (1881), 16 Ch. D. 522. 

(q) Stevens v. Marston (1890), 60 L. J. (a. B.) 192. 

tm) Re Hardwick, kx parte Hubbard (1886), 17 Q. B. D. 690 (authority to sell 
goods deposited as security). 

(s) Charlesworth v. Mills, [1892] A. C. 231 eaihoriny to auctioneers to sell and 
repay advances). Such an authority, if for valuable consideration, is irrevoc- 
able (ibid., at p. 248). See titles AcENcy, Vol. I., p. 228; AUCTION AND 
AUCTIONEERS, Vol. I., p. 504. 

(t) Re Townsend, Ex parte Parsons (1886), 16Q. B. D. 532. 

(a) Johns v. Ware, [1899] 1 Ch. 359, at p. 363. 

(b) Spencer v. Midland Rail. Co. (1895), 11T. L. R. 542. 

(c) Lord (Trustee of) v. a i Hastern Rail. Co., [1908] 2 K. B. 54, per 
Cozens-Harpy, M.R., at 

(d) Re Roundwood Collier y Co,, [1897] 1 Ch. 373. 


11 
SECT. 5. 

Powers of 

Attorney 
etc. 
Licences. 
Licences 

accompanied 


by possession.. 


Authority to 
retain posses- 
sion. 


Right of 
lien. 


Licence to 
distrain. 


12 


SECT, 5. 
Powers of 
Attorney 
etc. 





Licence to 
seize in 
building 
contracts. 


Licence to 
seize in 
hiring 
agreements, 


Independent 
sale and 
hiring. 


BILLS OF SALE. 


lease containing a power to seize stock in trade and effects of the 
lessee in default of payment of the brewer’s account is a bill of sale (e). 


19. An instrument containing a stipulation, common in building 
agreements, whereby all materials brought upon the premises for 
the purposes of building are to be considered as immediately 
attaching to the land, with power to the landowner of seizure on 
the builder’s default, is not a bill of sale(f); for such a licence to 
seize is not generally given as security for any debt (g). And an 
agreement providing that all matertals brought upon the land are 
to become the property of the landowner is not a bill of sale, as his 
interest in the materials is legal, as distinguished from a right in 
equity to personal chattels (/). 

But a mortgage of a building lease, together with plant and 
materials then or thereafter brought on the land, with power on 
default to sell them separately, is a bill of sale of the plant and 
materials (7). 

Sus-Sxcr. 2.—Hiring Agreements. 


20. Licences to seize are frequently inserted in hire-purchase 
agreements (k). The Bills of Sale Acts do not apply to an ordinary 
business agreement for the hire or hire-purchase of chattels 
which, until the stipulated payments have been made, are not the 
property of the hirer (/). In such cases the hirer is not the owner 
of the chattels; and as the licence to seize merely empowers the 
owner to retake possession of his own property, it is not a bill of 
sale (m). 3 

The same result follows when the owner of chattels sells them, 
and afterwards, by independent contract, hires them back from the 
purchaser, even though a right is given to repurchase for an 
equivalent to the sum paid (7). | 

The decisions as to what is to be regarded as an independent sale 
and hiring have not been free from difficulty (0). It would appear 


(e) Stevens v. Marston (1890), 60 L. J. (a. B.) 192. See further, p. 15, 
ost. 
: (f) Brown v. Bateman (1867), L. R. 2 C. P. 272; Blake v. Izard (1867), 16 
W.R. 108; Reeves v. Barlow (1884), 12 Q. B. D. 436. <As to such stipulations, 
see titles BANKRUPTCY AND InsoLVENCY, Vol. II., pp. 152, 177; BuiLpiIne 
CONTRACTS ETC., pp. 260 et seq., post. 
(g) Re Garrud, Lx parte Newitt (1881), 16 Ch. D. 522. 
(h) Reeves v. Barlow, supra. See further p. 14, post. 
(i) Climpson y. Coles (1889), 23 Q. B. D. 465; Church v. Sage (1892), 67 L. T. 
800 


(c) For hire-purchase, see title BArLMENT, Vol. I., p. 554; for forms of hire- 
purchase agreements, see Encyclopaedia of Forms, Vol. VI, pp. 449 c¢ seg. 

(1) Le Tawkins, Ex parte Lmerson (1871), 41 I. J. (Boy.) 20; Le Lobertson, 
Ex parte Crawcour (1878), 9 Ch. D. 419. | 

(m) McIntire vy. Crossley Brothers, Ltd., [1895] A. C. 487. 

(x) Victoria Duiry Co. v. West (1895), 11 L. LL. KR. 233; Clapham vy. Lves (1904), 
91 L. T. 69. 

(0) Re Walden, Ea parte Odell (1878), 10 Ch. D. 76; Brown v. Blaine 
(1884), 1 T. L. R. 158; Manchester, Sheffield, and Lincolnshire Rail. Co. v. North 
Central Wagon Co. (1888), 13 App. Cas. 554, Gapp v. Bond (1887), 19 Q. LB. D. 
200; Iedhead v. Westwood (1888), 69 L. T. 2938; Mrench v. Bombernard 
(1888), 60 Ti I. 48; Jones v. Tower Iurnishing Co. (1889), G1 L. DB. 
84; Ite Yarrow, La parte Collings (1889), 61 Li. T. 642; Le Watson, Me parte 





Parr II].—WHAT IS A BILL OF SALE. 


that if there is a real completed sale, the Acts will not apply to 
a separate and distinct hiring or hire-purchase agreement, even 
though a receipt or other document is given on the sale, and though 
the whole transaction may result in an equivalent of the price being 
returned to the buyer by means of instalments of hire(p). But 
if the real transaction is a loan of money intended to be secured by 
a sale and hiring agreement, the document or documents embody- 
ing the arrangement will be within the Acts (q). 

Where the contract is for a loan to be secured by a sale and hiring 
agreement of chattels, even if the property passes by the sale, it 
does so subject to the terms of the hiring agreement, which is thus 
part of the buyer’s title, and within the Acts as a licence to 
seize (a). 

Each case must be determined according to the proper inference 
to be drawn from the facts ; and whatever form the transaction may 
take, the Court will decide according to its real substance (b). Thus, 
the grantor of chattels by deed purporting absolutely to dispose of 
them, followed by a hiring, is not estopped from showing that the 
real bargain was a loan on the security of chattels (c). 

An assignment by the owner of goods, let on hire, of all his rights 
under the hiring agreement is not a bill of sale(d), though an 
assignment of; or charge upon, the goods themselves would be (e). 

A purchaser from the hirer of goods, let on hire, acquires no title 
against the true owner where the hire-purchase agreement does not 
operate as a contract to buy as well as sell (/). 


Srcr. 6.—Agreements. 


21. An agreement, whether intended or not to be followed by the 
execution of any other instrument, by which a right in equity to 
any personal chattels, or to any charge or security theréon, is con- 
ferred, is a bill of sale (g). A written agreement to give a bill of sale, 
or purporting to confer a charge (h), when relied on to support a 
title to chattels, was a bill of sale within the Bills of Sale Act, 
1854 (7), which did not expressly mention this class of documents, 
and is within the express words of the principal Act. Consequently, 
a written agreement to give a bill of sale, or by way of charge, 


Official Receiver (1890), 25 Q. B. D. 27; Madell v. Thomas, [1891] 1 Q. B. 230; 
Beckett v. Tower Assets Co., [1891] 1 Q. B. 638; Re Linton, Hu parte Finlay 
(1893), 10 Morr. 258 ; Wheatley’s Trustee v. Wheatley, Ltd. (1901), 85 L. T. 491; 
Maas v. Pepper, [1905] A. C. 102. 

(p) Manchester, Sheffield, and Lincolnshire Rail. Co. v. North Central Wagon Co. 
(1888), 13 App. Cas. 554. 

(q) Maas vy. Pepper, supra. 

(a) Beckett v. Tower Assets Co., supra. 

(b) Re Watson, Ex parte Official Receiver (1890), 25 Q. B. D. 27. 

(c) Madell v. Thomas, supra. 

(dq) Re Davis, Ex parte Rawlings (1888), 22 Q. B. D. 193; Re Isaacson, 
Ex parte Mason, [1895] 1 Q. B. 333. . 

(e) Jarvis v. Jarvis (1893), 63 L. J. (cw.) 10. 

(f) Helby v. Matthews, [1895] A. C. 471. 

(g) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 4. 

(h) Re Steele, Hx parte Conning (1873), L. R. 16 Ha. 414. 

(1) Re Jeavons, Ex parte Mackay (1873), 8 Ch. App. 648; Edwards vy. Edwards 
(1876), 2 Ch. D. 291. 
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will not now give a title to chattels, unless the requirements of the 
Acts are complied with (7), but an application to restrain the execu- 
tion of a bill of sale under a power of attorney given for valuable 
consideration will not be granted (/). | 

An oral agreement to give a bill of sale is not within the Acts, 
nor do they invalidate a duly registered bill of sale given in 
pursuance of an agreement within them (J). 

The right affected by the Acts is a right in equity, as distinguished 
from a right in law, and if a legal right is given, this provision 
of the Act does not apply (m). 


Sct. 7.—Instruments with Power of Distress. 


22. Certain instruments giving a power of distress are deemed 
to be bills of sale (7). 

Before the principal Act came into force, an attornment clause 
inserted in a mortgage deed gave an additional security by way of 
distress on chattels for both principal and interest (0), and was not 
within the Bills of Sale Acts (yp). This right of distress could be 
exercised, not only on the goods of the borrower, but on those of a 
stranger, as, for example, the grantee of a bill of sale given by a 
tenant to the mortgagor (q). 

Such an attornment clause is included in the principal Act (7), 
which applies whether the distress be on the goods of a third party 


oi” Jarvis y. Jarvis (1893), 63 L. J. (cH.) 10; Furnivall v. Hudson, [1893] 1 
. 335. 

(k) Furnivall v. Hudson, supra. 

(2) Re Hemingway, Ex parte Hauxwell (1883), 23 Ch. D. 626. 

(m) Reeves v. Barlow (1884), 12 Q. B. D. 4386, where an instrument pro- 
viding that all materials brought on the land were to become the property of the 
building owner was held not to be a bill of sale, the building owner’s interest 
being a legal, and not an equitable, right; Morris v. Delobbel-Flipo, [1892] 2 Ch. 
352, where an agreement giving an agenta retainer for advances on goods 
coming into his possession was held to confer a legal and not an equitable right, 
as it depended on possession; Spencer v. Midland Rail. Co. (1895), 11 T. L. R. 
542, where an agreement providing that all goods stored on a railway company’s 
premises should be deemed to be in their possession and subject to a lien was 
held not to be a bill of sale ; Lord (Trustee of) v. Great Eastern Rail. Co., [1908] 
2K. B. 54, wherea similar agreement, affecting goods not in the company’s 
possession, was held to be a bill of sale as conferring an equitable right. 

(n) Bills of Sale Act, 1878 (41 & 42 Vict. c.-31), 8. 6:.‘‘ Hvery attornment, 
instrument, or agreement, not being a mining lease, whereby a power of distress 
is given or agreed to be given by any person to any other person by way of 
security for any present, future, or contingent debt or advance, and whereby 
any rent is reserved or made payable as a mode of providing for the payment of 
interest on such debt or advance, or otherwise for the purpose of such security 
only, shall be deemed to be a bill of sale, within the meaning of this Act, of any 
personal chattels which may be seized or taken under such power of distress : 
Provided that nothing in this section shall extend to any mortgage of any 
estate or interost in any land, tenement, or hereditament which the mortgagee, 
being in possession, shall have demised to the mortgagor as his tenant at a fair 
and reasonable rent.” 

(0) Ie Petts, Max parte MTurrison (1881), 18 Ch. D, 127. 

(p) Morton v. Woods (1869), . R. 4 Q. B. 293. 

q) Kearsley v. Philips (1883), 11 Q. B. J). 621. 

i! Green v. Marsh, [1892] 2 Q. B. 330. As to the validity in bankruptcy 
of an attornment clause in a mortgage, see title BANKRUPToY AND INSOLVENOY, 
Vol. IL, p. 293. 





Part I].—WHaAtT Is A BILL OF SALE. 


or of the borrower (s), and whether the power of distress is 
express, or is claimed as incident to the demise (Z). 

Mining leases are expressly excluded from the operation of the 
Act, and this protection extends to a power of distress in a mining 
lease on goods upon premises near to and worked with those 
demised (a). 


23. The powers of distress which exist at common law, or are 
reserved to landlords in any usual form of lease, are not affected 
by the Acts (b). If, however, with the object of securing a debt, a 
power of distress is given, so general as to be outside the scope of 
ordinary leases or agreements between landlord and tenant, the 
instrument is to be deemed to be a bill of sale (c). | 

But the instrument is only ‘‘ deemed to be”’ a bill of sale of any 
personal chattels which may be seized or taken under the power of 
distress (d). It need not therefore be in the statutory form, not 
being in fact a bill of sale, though, for the purpose of registration, 
it is treated as one, and if unregistered is void s6 far as regards 
chattels which may be seized or taken under the power (d). 

Where no personal chattels are taken, the relationship of borrower 
and lender as landlord and tenant is not affected, nor are the terms 
of the agreement between them, except so far as the agreement 
purports to give a power of distress (¢). Thus, the lender as landlord 
may recover possession when rent reserved under the agreement is 
in arrear (/f). 


24. It is provided that a demise by a mortgagee in posses- 
sion to the mortgagor, at a fair and reasonable rent, is not to 
be deemed to be a bill of sale (g), but this proviso extends only to 
cases where the mortgagee, being in actual possession, has subse- 
quently demised to the mortgagor, and does not give protection 
where actual possession has not been taken, the only demise being 
by the mortgage deed; for an attornment clause does not of itself 
make the mortgagee a mortgagee in possession within the meaning 
of the proviso (h). 

A lease in good faith to a mortgagor by a mortgagee in actual 
possession is protected, but not a lease tosecure money. ‘Thus, where 
a mortgagor, under a mortgage with an attornment clause, being 
in arrear with interest, undertakes in writing to hold as tenant to 
the mortgagee at a fair rent, but the mortgagee does not take actual 
possession, the intention being further to secure the mortgage debt, 


(s) Green v. Marsh, [1892] 2 Q. B. 330. 

(t) Re Willis, Hx parte Kennedy (1888), 21 Q. B. D. 384. Compare Hail v. 
Comfort (1886), 18 Q. B. D. 11. 

(a) Re Roundwood Colliery, [1897] 1 Ch. 378. 

(6) Re Willis, Ex parte Kennedy, supra, at p. 397. 

(c) Pulbrook v. Ashby (1887), 56 L. J. (a. B.) 876 (brewer’s lease giving power 
to distrain for current account); Stevens v. Marston (1890), 60 L. J. (a. B.) 192 
(lease giving landlords the same right of distress for current account and 
advances as for rent in arrear). 

(d) Green v. Marsh, supra. 

(e) Stevens v. Marston, supra. 

(f) Mumford v. Collier (1890), 25 Q. B. D. 279. 

(g) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s, 6. 

(h) Re Willis, Ex parte Kennedy, supra; Green vy. Marsh, supra. 


15 


SECT. 7. 
Instruments 


with Power 
of Distress. 





Exclusion of 
mining leases, 


Landlord’s 
power of 
distress. 


Demise by 
mortgagee in 
possession. 


Demise as 
further 
security. 


16 


SECT. 7. 
Instruments 
with Power 
of Distress. 





Fair and 
reasonable 
rent, 


What assign- 
ments are 
included. 


What settle- 
ments are 
included 


Brinuts oF SALE. 


and not to create a real demise, the instrument is a hill of sale, and 
a distress levied by the mortgagee on goods of strangers is 
avoided (1). . 

In determining what is a fair and reasonable rent, the question 
probably is whether the rent fixed be so excessive, considering the 
nature of the property, as to lead to the conclusion that it was not 


. Intended to create a real rent or a. real tenancy, but that the demise 


was a mere device to enable the mortgagee to obtain an additional 
security (k). | 





Part. (l_—Instruments not within the 
Expression “Bill of Sale.” 


Sect. 1.—Assignments for the Benefit of Creditors: 


25. The principal Act provides that the expression “bill of sale ”’ 
shall not include certain documents, the first being assignments 
for the benefit of the creditors of the person making or giving the 
same (l). | 

Such assignments, to be within the exception, must be available 
for. creditors generally who choose to come in (m), none being 
excluded from the benefits of the deed (nm). But a deed of assign- 
ment is none the less for the benefit of creditors because a time 
limit is fixed within which they must accede (0). An assignment of 
chattels to secure a composition is, if for the benefit of creditors 
generally, also within the exception (p). 

But if the deed is for the benefit of certain creditors only, it is 
a bill of sale (qg); and so isa licence to seize chattels given to a 
creditor, with an authority to pay himself and other creditors (7). 


Snot. 2.—Marriage Settlements. 


26. Marriage settlements are not bills of sale, within the principal 


Act (s). The exception includes instruments which create a trust 





(i) Green v. Marsh, [1892] 2 Q. B. 330. 

k) Re Bowes, Lx parte Jackson (1880), 14 Ch. D. 725. 

ti Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8.4; and seep. 6, ante. As to 
assignments for the benefit of creditors, which are now regulated by the Deeds 
of Arrangement Act, 1887 (50 & 51 Vict. c. 57), and the principles of law 
applicable under that Act, together with the validity of deeds of arrangement as 
avainst creditors and in bankruptcy, sce title BANKRUPTOY AND INSOLVENCY, 
Vol II., pp. 325—337. 

m) General Furnishing and Upholstery Co. v. Venn (1863), 2 H. & O. 153. 

i Paine vy. Matthews (1885), 53 i. T, 872; Boldero v. London and West- 
minster Discount Co. (1879), L. R. 5 lx. D. 47. Compare Spencer vy. Sluter 
(1878), 4.Q. B. D. 18. 

0) [Hadley & Son vy. Beedom, [1895] 1 Q. B. 646. 

‘?), Hedges v. Preston (1899), 80 . T. 847; Beevor v. Savage (1867), 16 L. T. 
358. 

(q) R. v. Creese (1874), 43 I. J. (M. 0.) dl. 

r) te Townsend, La parte Parsons (1886), 16 Q. B. D. 532. 

3 Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 4; and seo p. 6, ante. For 











Part [IJ.—INSTRUMENTS NOT WITHIN EXPRESSION “BILL OF SALE.”’ 


for the purpose of carrying out provision for a marriage. Thus, 
an informal ante-nuptial memorandum of agreement for a marriage 
settlement is protéected(a). Anda transfer of chattels after marriage, 
carrying out an ante-nuptial contract, is within the exception, as 
for example an assignment of chattels, acquired after marriage, in 
pursuance of a covenant contained in a marriage settlement to 
transfer to trustees all the settlor’s after-acquired property except 
business assets (0). 


27. Post-nuptial settlements are not marriage settlements within 
the exception (c). When absolute transfers, they require attestation 
and registration under the provisions of the principal Act (d). 
‘Unless a post-nuptial settlement is an assurance of chattels by way 
of security for the payment of money, it is excluded from the 
operation of the amending Act (e). | 


28. When two persons are together in the enjoyment of chattels, 
the law refers possession to the one who has the legal title(f). Thus, 
chattels settled by a husband on his wife, which are in her posses- 
sion in the home where she and her husband live together, are, in 
general, deemed to be:in her possession, and not in the apparent 
possession of her husband, in which case the principal Act does 
not affect them (q). 


Sect. 38.—Mercantile Transfers. 
SUB-SEcT. 1.—TZransfers of Ships. 


29. Transfers or assignments of any ship or vessel or any share 
thereof are not bills of sale, within the Acts (h), even though not in 
the form given by the Merchant Shipping Act, 1894 (i), or registered 
thereunder (j). 

The exception applies to a transfer or assignment of anything 
ordinarily called a vessel, and not only of what is technically so 
called, and includes a dumb barge worked by oars, but not a mere 
boat (hk). 





marriage settlements generally, see titles REAL PROPERTY AND CHATTELS 
REAL; SETTLEMENTS. 

(a) Wenman v. Lyon & Co., [1891] 2 Q. B. 192. As to the validity of 
marriage settlements against creditors, apart from the Bills of Sale Acts, see 
titles BANKRUPTCY AND InsoLVENCY, Vol. IL, p. 277; FRAUDULENT AND 
VOIDABLE CONVEYANCES. 

(>) Re Reis, Ex parte Clough, [1904] 2 K. B. 769, affirmed in H. L., sub nom. 
Clough v. Samuel, [1905]A. CO. 442. 

(c). Fowler v. Foster (1859), 28 L. J. (a. B.) 210; Ashton v. Blackshaw (1870), 
L. R. 9 Eq. 510. 

(d) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), ss. 8, 10; Casson v. Churchley 
(1884), 53 L. J. (a. B.) 336. 

(e) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 48), 5. 3. 

(f) Ramsay v. Margrett, [1894] 2 Q. B. 18. ! 

(9) Re Satterthwaite, Hx parte Trustee (1895), 2 Mans. 52; Shepherd v. Pulbrook 
(1888), 4'T. L. R. 642. 

(h) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s.4; and see p. 6, ante. 

(7) 57 & 58 Vict. c. 60, s. 24; Sched. I., Part I., Form A. See Encyclopedia 
of Forms, Vol. XIV., p. 53. 

_(j) Union Bank of London vy. Lenanton (1878), 3 OC. P. D. 248. See further, 
title SHIPPING AND NAVIGATION. ) 

(k) Gawp v. Bond (1887), 19 Q. B. D. 200. 
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The transfer of an unfinished ship is also protected, including 
materials preparing for its completion, but not actually on board (1). 
The statutory form of mortgage of a ship with its appurtenances, 
under the Merchant Shipping Act, 1894 (m), covers all articles and 
materials necessary for the ship, and on board when the mortgage is 
given; and registration as a bill of sale is unnecessary to protect 
articles and materials afterwards substituted for them (n). 


Sus-SEcT. 2.—Transfers in the Ordinary Course of Business. 


30. Transfers of goods in the ordinary course of business of any 
trade or calling are also excluded from the statutory interpretation of 
bills of sale, as are also bills of sale of goods in foreign parts or at 
sea (0), bills of lading, India warrants, warehouse-keepers’ certifi- 
cates, warrants or orders for the delivery of goods, or any other 
documents used in the ordinary course of business as proof of the 
possession or control of goods, or authorising or purporting to 
authorise, either by indorsement or by delivery, the possessor of 
such document to transfer or receive goods thereby represented (p). 


31. Disposing of goods by bill of sale is not a transfer of goods in the 
ordinary course of business (q). Nor isa pledge bya trader of stock 
in trade, bought on credit and not paid for, a transfer in the ordinary 
course of business of any trade or calling within the exception (7). 

The exception does not apply to an agreement by the owner of a 
sugar plantation by which it is agreed, in consideration of a loan, 
to deliver to the lender the crop of sugar when made, for the purpose 
of sale and payment of the debt out of the proceeds, the trans- 
action being considered a borrowing on special agreement which, 
though not uncommon, is not in the ordinary course of business(s). 


32. A letter of hypothecation accompanying a deposit of goods is 
not, as has been seen, a bill of sale(t); and a document charging 
goods in the ordinary course of mercantile business, even though 
the goods are not actually delivered (w), or an agreement for a 
vendor’s lien on bills of lading and goods in transit or in the hands 
of consignees (w), 1s within the exception. 

But an agreement, not in the ordinary course of business, agreeing 
to hold goods at a creditor’s aie OES and to give a transfer when 
required, is a bill of sale (7). 


(1) Re Seftley, Hae parie Hodgkin (1875), L. BR. 20 Kq. 746. 

(m) 57 & 68 Vict. c. 60, s. 31 (1), and Sched. I., Part I., Form B.; see 
lincyclopeedia of Forms, Vol. XIV., pp. d55—59. 

(n) Coltman v. Chamberlain (1890), 25 Q. B. D. 328. 

(0) See p. 6, ante. 

(y) Lills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 4. 

(y) R. v. Thomas (1870), 22 Th. T. 1388. 

(r) Le all, Lx parte Close (1884), 14 Q. B. D. 886. Compare the pledge of a 
bill of lading (Ike Ilodgson, Hx parte Brett (1875), 1 Ch. D. 151). 
is Tennant ¥. JTowatson (1888), 13 App. Cas. 489. 
(t) See p. 7, ante. Vor form of such letter, see Mneyclopmdia of Jorms, 
Vol. VILL, p. 796. 

(uw) Le Slee, hin parte North-Western, Bank (1872), Th, R. 15 Hy. 69. 

(w) tte Love, in parte Watson (1877), 6 Ch. 1). 35. 

(x) Re Steele, Kin parte Conning (1873), li. BR. 16 Nq. 4143 2. v. Townshend 
(1884), 15 Cox, O. CO. 466, 
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Letters given to bankers for advances on goods in the hands of 
third parties, with their receipts attached, stating that the borrowers 
hold the goods in the third parties’ hands on the lenders’ account 
and under lien to them, are within the exception, as documents 
used in the ordinary course of business as proof of the possession 
or control of goods, and protect, without registration, goods 
returned to the borrowers by the third parties, as well as those still 
in their hands (y). 

An instrument charging or creating any security on, or declaring 
trusts of, imported goods, given or executed at any time prior to 
their deposit in a warehouse, factory, or store, or to their being 
reshipped for export, or delivered to a purchaser not being the 
person giving or executing such instrument, is not a bill of sale 
within the meaning of the principal and amending Acts(z). As 
regards such goods the operation of the law of reputed ownership 
in bankruptcy remains unaffected (a). 


SECT. Wes Ty aponives: 


30. Debentures issued by any mortgage, loan, or other incor- 
porated company (0), and secured: upon the capital stock or goods, 
chattels, and effects of such company, are excluded from the 
provisions of the amending Act(c) | ~ 

A trading company may give a bill of sale as security for goods 
sold or work done (d), and such a bill of sale by a company has 
been said to be within the Bills of Sale Acts(e). But mortgages or 
charges created by an incorporated company, for the registration of 
which provision is made by the Companies Clauses Act, 1845, or 
the Companies Acts(/), are not bills of sale within the principal 
Act, which must be construed with the amending Act (9). 


(y) Re Hamilton, Young .& Co., Hau parte Carter, [1905] 2 K. B. 772. For 
forms of such letters, see Encyclopedia of Forms, Vol. IL, pp. 479 e¢ seq. 

(z) Bills of Sale Act, 1891 (54 & 55 Vict. c. 35), s. 1. 

(a) Bills of Sale Act, 1890 (53 & 54 Vict. c. 53),s. 2. As to reputed ownership, 
see title BANKRUPTCY AND INSOLVENCY, Vol. II., pp. 178 e¢ seq. 

(6) The words ‘‘other incorporated companies” include any company 
authorised to raise or secure money on loan or mortgage (Re Standard Manu- 


facturing Co., [1891] 1 Ch. 627). The protection of the section extends to a 


floating charge affecting chattels in England, given by a company registered in 
Guernsey, not keeping or being by law required to keep any register of mort- 
sages or charges (Clark v. Balm, Hill & Co., [1908] 1K. B. 667). But debentures 
issued by a society registered under the Industrial and Provident Societies Acts 
are not protected, there being no provision made by those statutes for the regis- 


tration of debentures of such a society (Great Northern Ratl. Co. v. Coal 


Co-operative Society, [1896] 1 Ch. 187). For such societies, see title INDUSTRIAL, 
PROVIDENT AND SIMILAR SOCIETIES. ° 

(c) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 17. 
As to the general law relating to debentures, see title COMPANIES. | 

(d) Shears v. Jacob (1866), L. R. 1 C. P. 518. A company may be described 
as of its registered office. Directors attesting the affixing of a company’s seal are 
not attesting witnesses (Deffell v. White (1866), L. R. 2 C. P. 144). 

(e) Re Cunningham & Co., Lid., Attenborough’s Case (1885), 28 Ch. D. 682. 

(/) By Companies Act, 1907 (7 Edw. 7, c. 50), s. 10, repealing and replacing 
as from June 30, 1908, Companies Act, 1900 (63 & 64 Vict. c. 48), s. 14 (1). 
See title ComPANIES. | | 
__ (g) Re Standard Manufacturing Oo., supra; Read vy. Joannon (1890), 25 
Q. B. D. 300; Richards vy. Kidderminster Overseers, [1896] 2 Ch. 212. 
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A document which is a debenture in the common acceptation of 
the term, creating or acknowledging a debt, and accompanied by a 
charge on the property of the company, is within the exception (h). 

It is doubtful whether the expression ‘‘ debenture ”’ can include a 
memorandum of deposit as security for a floating balance, not 
admitting any specific debt, or containing a promise to pay, and 
charging specific property as distinguished from a general charge 
on assets (2). | 

A deed of charge on the assets of a company to secure debentures 
is not a bill of sale within the Acts (j). Such a covering deed is 
probably a debenture within the exception (k), but even if it is not 
it may operate as an equitable charge in favour of debenture-holders 
Over property purporting to be assigned ((). 

A transfer by the grantee of an unregistered charge on chattels, 
given by a company, is ineffectual under the Acts to give the 
transferee a valid title to the chattels (mm). 


Part 1V.—Subject-matter of Bills of Sale. 


Sror. 1.—In General. 


34. The Bills of Sale Acts relate only to personal chattels, which 
term has a special meaning attached to it. By the principal Act (n) 
personal chattels comprise four classes of things: (1) Articles capable 
of complete transfer by delivery ; (2) growing crops, when assigned 
or charged separately from the land; (8) fixtures, when assigned or 
charged separately from the land; and (4) trade machinery, which 
for the purposes of the Acts is to be deemed personal chattels (0). 


(h) Levy v. Abercorris Slate and Slab Co. (1887), 37 Ch. D. 260; Edmonds v. 
Blaina Furnaces Co. (1887), 36 Ch. D. 215. Compare Topham v. Greenside 
Glazed Fire-Brick Co. (1887), 37 Ch. D. 281. 

(i) Topham v. Greenside Glazed Fire-Brick Co., supra. 

(yj) Richards vy. Kidderminster Overseers, [1896] 2 Ch. 212; Re Standard 
Manufacturing Co., [1891] 1 Ch. 627. See Brocklehurst v. Railway Printing Co., 
[1884] W. N. 70; Jenkinson v. Brandley Mining Co. (1887), 19 Q. B. D. 568, 
where there was no express trust for debenture-holders. 

(k) Richards v. Kidderminster Overseers, supra. 

(1) Ross v. Army and Navy Hotel Co. (1886), 34 Ch. D. 43. 

(m) Jarvis v. Jarvis (1893), 63 L. J. (oH.) 10. 

(n) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 4: ‘‘The expression 
‘personal chattels’ shall mean goods, furniture, and other articles capable of 
complete transfer by delivery, and (when separately assigned or charged) 
fixtures and growing crops, but shall not include chattel interests in real estate, 
nor fixtures (except trade machinery as hereinafter defined), when assigned 
together with a frechold or leasehold interest in any land or building to which 
thoy aro affixed, nor growing crops when assigned together with any interest 
in the land on which they grow, nor shares or interests in the stock, funds, or 
securities of any Government, or in the capital or property of incorporated or 
joint stock companies, nor choses in action, nor any stock or produce upon any 
farin or lands which by virtue of any covenant or agreement or of the custom 
of the country ought not to be removed from any farm where the same are at 
the time of muking or giving of such bill of sale.” 

(0) Lbid., 8.5; und see pp. 22 ef sey., post 











Part IV.—SUBJECT-MATTER OF BILLS OF SALE. 


The subject-matter of bills of sale is confined to things which come 
under one or other of these four classes. 

Personal chattels do not include chattel interests in real estate, 
or fixtures, except trade machinery, or growing crops when assigned 
together with any freehold or leasehold interest in the land or 
building to which they are affixed or on which they grow. The Act 
also excludes from the meaning of personal chattels choses in action, 
and shares or interests in Government securities, or in the capital 
or property of incorporated or joint-stock companies, and any stock 
‘ or produce upon any farm which by virtue of any covenant or agree- 
ment or of the custom of the country ought not to be removed from 
the farm where they are at the time when the bill of sale is 
made (p). Further, the machinery and effects excluded from the 
definition of trade machinery in the principal Act are not deemed 
personal chattels (q). 


30. The description of personal chattels in the principal Act is 
only applicable for the purposes of the Bills of Sale Acts (r). Thus, 
growing crops or fixtures, though separately assigned, are not goods 
within the doctrine of reputed ownership in bankruptcy, while trade 
debts, which are choses in action and as such excluded from the 
definition of personal chattels in the principal Act, are within that 
rule (s). And it is only for the purposes of the Bills of Sale Acts 
that trade machinery is deemed to be personal chattels (¢). 


36. The subject-matter of bills of sale by way of security is 
restricted by certain provisions of the amending Act which require, 
in order that a bill of sale by way of security should have effect 
against persons other than the grantor, that the personal chattels to 
which it relates should be capable of specific description, and should 
be specifically described in the schedule annexed to the bill of sale (a), 
and that the grantor should be the true owner of such personal 
chattels at the time of its execution (b). These provisions are sub- 
ject to certain exceptions in the case of growing crops, fixtures, 
plant, and trade machinery (c). 


37. Asa bill of sale by way of security for money is void unless 
it is in accordance with the form required by the amending Act (d), 
and as, according to this statutory form, the’ bill of sale must be an 
assignment of the chattels and things described in the schedule (e), 
articles which do not come within the description of personal 
chattels cannot be included in a bill of sale by way of security (/). 


(p) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 4. 

(q) Lbid., s. 5. 

(r) Meusx v. Jacobs (1875), L. R. 7 H. L. 481. 

(s) See title BANKRUPTCY AND INSoLvENcy, Vol. IL, pp. 173, 174. . 

(t) Bills of Sale Act, 1878 (41 & 42 Vict. o. 31), s. 5. 

i Bills os re Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 4. 

b) Ibid., 

(c) Lbid., s. 8 and see pp. 22 et seq., post. 

4) Ibid., S. 

e) Ibid., ' Schedule, The expression ‘‘ chattels and things” in the scheduled 
form seems to be synonymous with “ personal chattels” as defined in the 
principal Act. : 

(f) Cochrane vy. Entwistle (1890), 25 Q. B. D. 116. 
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BILLS OF SALE. 


Thus, a bill of sale by way of security which includes tillages, tenant 
right, valuation, or chattels real in its schedule, is not in accordance 
with the statutory form, and is therefore void (g); and if any of the 
other articles excluded from the definition of personal chattels, as 


. for instance book debts, are comprised in such bill of sale, the result 


would seem to be the same. 

Deeds, however, may be included in the schedule of a bill of sale 
by way of security, if they are assigned as chattels personal, that is, 
merely as parchment and wax, and not with the intention of creating 
a charge upon the land (h). 


38. The assignment of a share in a partnership, including plant 
and stock (i), the assignment of rights under a hire agreement with 
authority to exercise all the powers it confers (k), or the assignment 
of a reversionary right to chattels subject to a prior life interest (2), 
are all assignments of choses in action, to which the Bills of Sale 
Acts do not apply. But the assignment of a debt arising under an 
unregistered mortgage of chattels appears to confer no security on 
the chattels without registration (m). 


39. Although an instrument purporting to assign by way of 
security property other than personal chattels is void as a bill of 
sale, it may, nevertheless, be valid as regards property not deemed 
to be personal chattels within the meaning of the principal Act, as, 
for example, machinery and effects excluded from the definition of 
trade machinery (7). 


Sect. 2.—Chattels capable of Complete Transfer by Delivery. 


40. Goods, furniture, and other articles which are capable of 
complete transfer by delivery are personal chattels within the 
meaning of the principal Act, as well as in the ordinary sense. The 
Acts apply only when such chattels, though capable of complete 
transfer by delivery, have not been actually delivered (0), and do 
not affect absolute transfers completed by delivery (»). 


41. Some articles which are capable of complete transfer by 
delivery may constitute plant within the meaning of the amending 
Act(q). And if plant is assigned by a bill of sale in substitution 
for like plant which is specifically described in the schedule thereto, 


(y) Cochrane v. Entwistle (1890), 25 Q. B. D. 116. 

h) Swanley Coal Co. v. Denton, [1906] 2 Kk. B. 873. 

i) Re Bainbridge, ix parte Fletcher (1878), 8 Ch. D. 218, 

k) Re Davis & Co., Hx parte Rawlings (1888), 22. Q. B. D. 193; Le Isaacson, 
Tix, parte Mason, [1895] 1 Q. B. 333. 

l) Re Tritton, iw parte Singleton (1889), 61 L. T. 301. 

te Jarvis v. Jarvis (1893), 63 I. J. (omr.) 10. 

n) Re Burdett, Ha parte Byrne (1888), 20 Q. B. D. 310. 

0) Brantom v. Ariffits (1877), 2 0. PB. D, 212. 

) Seo p. 7, ante. 

y) Villa of Salo Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 8. 6 (2). 
Plant includes tools, appliances, apparatus, and, it sooms, evon animals used 
in carrying on trado upon particular promises, ¢g., a horse used for turning a 
mill (London and astern Counties Loan and Discount Co. vy. Creasey, [1897] 
1Q. LB. 768, per Citrry, lJ., at p. 771). 











Part L[V.—SUBJECT-MATTER OF BILLS OF SALE. 


such bill of sale is excepted from the provisions of the amending 
Act with regard to specific description in the schedule and true 
ownership, and will be valid against third parties as well as against 
the grantor, although the substituted plant is not specifically 
described in the schedule, and although the grantor was not the 
true owner of such substituted plant at the time of the execution of 
the bill of sale (7), provided that the bill of sale is in accordance 
with the form prescribed by the schedule (s). 


Sect. 8.—Growing Crops. 


42. Growing crops (a) become, when severed (b), personal chattels 
in the ordinary sense, and an assignment of them requires registra- 
tion (c). They are personal chattels when separately assigned or 
charged, that is to say, apart from the land, but not when assigned 
together with any interest in the land on which they grow (d), and 
they may none the less be separately assigned, though other goods 
are assigned with them (e). | 

An assignment of growing crops by separate words, or-a power to 
sever and sell them apart from the land, does not of itself operate 
as a separate assignment, if by the same instrument any freehold 
or leasehold interest in the land is also conveyed or assigned to the 
same person (/). 

If growing crops which are separately assigned or charged were 
actually growing at the time when the bill of sale was executed, 
they are excepted from the provisions of the amending Act, which, 
as against third parties, avoid a bill of sale given by way of security, 
in respect of chattels not specifically described in the schedule, or 
of which the grantor was not the true owner at the time when the 
bill of sale was executed (g). 

An assignment of an authority to let and manage a farm, coupled 
with an irrevocable appointment as auctioneer and salesman to 
dispose of the lettings, grazings, and meadowings, and out of the 
proceeds to retain advances, commission, and interest, is not a bill 
of sale, as it involves no assurance of growing crops as chattels (h). 


(r) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 6 (2). 

(s) Lbid., s. 9. 

x Growing crops were not within the Bills of Sale Act, 1854 (17 & 18 Vict. 
c. 36), s. 7. The expression ‘‘ produce” inthat Act meant produce received from 
the land (Brantom v. Griffits (1877), 2 C. P. D. 212). 

(6) No assignee under any bill of sale, nor any purchaser, of farm.crops may 
dispose of them in any other manner than the tenant ought to have done 
(Sale of Farming Stock Act, 1816 (56 Geo. 3, c. 50), 5.11). The grantee of 
crops growing on premises which the grantor surrenders to his landlord is only 
entitled to the crops subject to the grantor’s liabilities as tenant (Clements v. 
Matthews (1883), 11 Q. B. D. 808). See titles AGRicuLTURE, Vol. I., p. 275; 
LANDLORD AND TENANT. 

(c) Re Phillips, Ex parte National Mercantile Bank (1880), 16 Ch. D. 104. 
For form of bill of sale by way of mortgage of growing crops, see Encyclopeedia 
of Forms, Vol. VIIL., p. 790. 

(d) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s.4; and see p. 21, ante. 

(e) Roberts v. Roberts (1884), 13 Q. B. D. 794. 

(f) Bills of Sale Act, 1878 (41 & 42 Vict. c. 81), s. 7. 

(g) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 48), 
ss. 4, 5, 6; and see pp. 27—30, post. 
~ {h) Coonan v. O’ Connor, [1903] 1 I. R. 449. 
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Stor. 4.—Pixtures. 


43. The Bills of Sale Acts do not affect mortgages or charges 
on realty or leaseholds, by which, without express mention, there 
will pass, as part of the land, fixtures affixed before the mortgage or 
during its continuance (2); and the same is true under certain con- 
ditions with regard to fixed trade machinery (4). 


44. Fixtures are personal chattels within the Acts, though not 
for other purposes (1), when separately assigned or charged, that is 
apart from the land (m), but not, except in the case of trade 
machinery, when conveyed or assigned together with a freehold or 
leasehold interest in any land or building to which they are 
affixed (n). | 

They may be separately assigned though other goods are assigned 
with them (0); but are not deemed :separately assigned or charged 
by reason only that power is given to sever them from the land or 
building to which they are affixed, without otherwise taking possession 
of, or dealing with, such land or building, if by the same instrument 
any freehold or leasehold interest in the land or building to which 
such fixtures are affixed is also conveyed or assigned to the same 
persons or person (p). 

The same rule of construction is applicable to deeds or instru- 
ments, including fixtures or growing crops executed before, as well 
as after, the commencement of the principal Act (p). 


45. li fixtures are separately assigned or charged by a bill of 
sale by way of security in substitution for lke fixtures which are 
specifically described in the schedule thereto, such bill of sale is 
excepted from the provisions of the amending Act with regard to 
specific description in the schedule and true ownership (q). The 
bill of sale will, therefore, be valid against third parties, as well as 
against the grantor, although the substituted fixtures were not 
specifically described in the schedule, and although the grantor was 
not the true owner of such substituted fixtures at the time of the 
execution of the bill of sale (7), provided that the bill of sale is in 
accordance with the form prescribed by the schedule (s). 


46. Before the principal Act, a grantee by bill of sale of fixtures 
annexed to mortgaged premises had no title against the mort- 
gagee (t), and the same appears still to be the law (w). 








A a ne? SE a 





(i) Meux v. Jacobs (1875), L. R. 7H. L. 481. See title MorreaGe. 

(k) See p. 26, post. Although some fixed effects are named, other fixtures 
may, without express mention, pass with the land (Southport and West Lancashire 
Banking Co. v. Thompson (1887), 37 Ch. D. 64). 

(‘) Meux v. Jacobs, supra. 

m) Climpson vy. Coles (1889), 23 Q. B. D. 465. 
n) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 4. 
0) Roberts vy. Roberts (1884), 13 Q. B. D. 794. 

(p) ills of Salo Act, 1878 (41 & 42 Vict. c. 31), 8. 7. 

(7) Thills of Sale Act (1878) Amondment Act, 1882 (45 & 46 Vict. c. 43), 
BS. 4, 0. 

(r) /bid., 8. 6 

4 Iind., 8. 9. 

(t) Longbottom v. Berry (1869), T. R. 5 Q. B. 128. 

(uw) Reynolds v. Ashby & Son, [1904] A. C. 466. Sco title Morraage. 














Part LV.—SUBJECT-MATTER OF BILLS OF SALE. 


Sect. 5.—Trade Machinery. 


44. Trade machinery, which, as defined by the principal Act (a), 
means the machinery used in or attached to any factory or work- 
shop (b), with certain exceptions (c), is, for the purposes of the Act, 
to be deemed to be personal chattels, and any mode of disposition 
of trade machinery by the owner thereof which would be a bill of 
sale as to any other personal chattels is to be deemed to be a bill of 
sale within the meaning of the Act (d). The definition has relation 
to fixed trade machinery, loose machinery being personal chatiels 
apart from the Act. 

Certain fixed machinery and effects are excluded from the statutory 
definition (e), and such excluded machinery and effects are not to 
be deemed to be personal chattels within the meaning of the Acts 
for any purpose, even though not assigned with land, or though 
affixed to land belonging to a third party (f). <A billof sale may 
give an effective security over machinery or effects so excluded, 
although void as regards things within the definition of personal 
chattels (g). | 

If trade machinery becomes subject to a bill of sale in substitu- 
tion for like trade machinery, which is specifically described in the 
schedule thereto, such bill of sale is excepted from the provisions of 
the amending Act with regard to specific description in the schedule 
and true ownership, to the same extent as in the case of plant 
and fixtures (h). 


48. Trade machinery being, for the purposes of bills of sale, 
personal chattels, and therefore not falling within the description of 
fixtures, is not exempted by the principal Act(c) from the operation 
of the rule which prevailed before the Act, according to which an 


i Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 5. 

b) ** Factory or workshop ” means any premises on which any manual labour 
is exercised by way of trade, or for purposes of gain, in or incidental to the 
following purposes or any of them; that is to say, (a) in or incidental to the 
making any article or part of an article; or (b) in or incidental to the altering, 
repairing, ornamenting, finishing, of any article; or (c) in or incidental to the 
adapting for sale any article (<bid.). 

(c) These are (1) the fixed motive-powers, such as the water-wheels and 
steam-engines, and the steam boilers, donkey engines, and other fixed 
appurtenances of the said motive-powers; and (2) the fixed power machinery, 
such as the shafts, wheels, drums, and their fixed appurtenances, which transmit 
the action of the motive-powers to the other machinery, fixed and loose; and 
(3) the pipes for steam, gas, and water in the factory or workshop. The 
machinery and effects so excluded are not to be deemed to be personal chattels 
within the meaning of the Act (ibid.). | 

(dq) Ibid. But the expression ‘‘deemed to be a bill of sale” in the principal 
Act. has been held to make the instruments to which the expression is applied 
bills of sale for the purpose of registration, and not for all purposes of the Act 
(Green v. Marsh, [1892] 2 Q. B. 330); and a similar interpretation would 
probably be placed upon the expression ‘‘ deemed to be personal chattels.” 

(e) See note (c), supra. 

(f) Topham v. Greenside Glazed Fire-Brick Co. (1887), 87 Ch. D. 281. 

(9) Re Burdett, Ex parte Byrne (1888), 20 Q. B. D. 310. 

(4) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 6; 
and see pp. 22, 24, ante. 

(7) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 7. 
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assignment of fixtures by separate words (k), or with a power of 
sale apart from the land (1), operated as a separate assignment, and 
the Bills of Sale Acts apply to a disposition of trade machinery, 
whether disposed of alone, or together with land, where the grantee 
takes an interest in trade machinery distinct from the land or 
buildings to which it is affixed, or has power to sell the machinery 
separately ; and to be effectual such a disposition must be by bill 
of sale (2). 7 

The statutory powers of a mortgagee (n) to sell mortgaged pro- 
perty, or any part thereof, either together or in lots, does not, of 
itself, give a power to sell separately trade machinery subject to 
a mortgage, or make the mortgage a bill of sale (0). 

Fixed trade machinery may, without express mention, pass as 
part of mortgaged premises, whether freehold or leasehold; and if 
there is no disposition of trade machinery as such, nor any power 
to sell separately, registration is unnecessary (0). But an intention 
to give a power to sell trade machinery, apart from the premises, 
may be collected from the whole instrument, even though no express 
power of separate sale is given, in which case, as regards the trade 
machinery, the disposition is a bill of sale (p). 


49. A deposit of the deeds of property may charge trade 
machinery fixed thereto, though coupled with an agreement to give 
an absolute transfer (gq); and though trade machinery is scheduled 
to a mortgage, it may still pass as part of the land(r); but an 
agreement for security over premises, with everything erected or 
placed thereon, which would not require registration under the Acts, 
has been held not to extend to trade machinery (s). 


Sror. 6.—The Schedule, Description of Chattels. 


50. A schedule is not essential to the validity of absolute bills of 
sale, but the amending Act requires that every bill of sale given by 
way of security for the payment of money shall have annexed 
thereto or written thereon a schedule containing an inventory of the 
personal chattels comprised in the bill of sale; and such bill of sale, 
with certain exceptions (¢), shall have effect only in respect of the 





(k) Begbie v. Fenwick (1871), 24 L. T. 58; Hawtry v. Butlin (1873), L. R. 8 
B. 290. 


(1) Re Wilde, Ea parte Daglish (1873), 8 Ch. App. 1072; Re Joyce, Hx parte 
Barclay (1874), 9 Ch. App. 576; Me Hslick, Ex parte Alexander (1876), 4 Ch, D. 
503; Johns v. Ware, [1899] 1 Ch. 359. 

(m) Ie Yates (1888), 38 Ch. D. 112. 

(n) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 8. 19. 

(0) Re Yates, supra. Necessary parts of machinery, though dotachablo, will 
also pass without registration (Sheffield and South Yorkshire Permanent Benejit 
Building Society v. Harrison (1884), 15 Q. B. D. 358). 

(p) Small y. National Provincial Bank of England, [1894] 1 Ch. 686, where 
registration was required of an assignmont of trade machinery by separate words. 

(9) te Lusty, Hu parte Lusty v. Official Receiver (1889), 60 L. T. 160. The 
deposit of an unrogistored assignment of leascholds and fixtures did not formerly 
charge the latter (te Trethowan, Ha parte T’'weedy (1877), 5 Ch. D. 559). 

(r) Ite Brooke, [1894] 2 Ch. 600. | 

(s) te London and Lancashire Paper Mills Co., Ltd. (1888), 58 L. T. 798. 

(t) J.e., tho exceptions from the requirements of true ownorship and specific 
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personal chattels specifically described in such schedule; and shall be 
void, except as against the grantor, in respect of any personal 
chattels not so specifically described (a). This schedule must be 
attached at or before the time the bill of sale is executed (b), as it 
appears to form part of the deed (c), though the statutory form 
itself does not set out a schedule (d). 

The principal Act requires that a copy of every schedule or inven- 
tory annexed to, or referred to in, a bill of sale shall be registered (e), 
and registration of a copy schedule is sufficient, notwithstanding the 
destruction of the original (/). 


91. A further provision of the amending Act, besides requiring a 
schedule, makes it necessary that a bill of sale given by way of 
security for money should be in a prescribed form, and a bill of sale 
cannot comply with this condition if it includes chattels which are 
not capable of specific description (g). 

A bill of sale, given by way of security for the payment of money, 
which is without a schedule, or which comprises chattels incapable 
of specific description, is void; but this result does not follow merely 
from the want of specific description, in the schedule, of personal 
chattels comprised in the bill of ‘sale which are capable of specific 
description. Thus, a bill of sale, according with the form, but with 
a schedule not specifically describing some chattels assigned, is not 
wholly void; but, except as against the grantor, it is of no effect in 
respect.of chattels not specifically described (g). The rule avoiding 
bills of sale, given by way of security, as against parties other than 
the grantor, in respect of chattels comprised therein of which the 
grantor is not true owner, or which are not specifically described in 
the schedule, is subject to certain exceptions (hk) in the case of 
growing crops, or substituted fixtures, plant, or trade machinery(2). 


52. The provision that personal chattels shall be specifically 
described means that they must be described in the schedule with 
the particularity usual in an inventory of chattels, in the ordinary 
business sense of the term, in such a place as they are (k). 

The description should be sufficient to distinguish the class of 
chattels assigned (/), but where the bill of sale comprises all chattels 


description in the schedule, in the case of plant, growing crops, fixtures, and 
trade machinery (Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. 
c. 45), s. 6). See pp. 23 et seqg., ante. 

(a) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 4. 

(b) Griffin v. Union Deposit Bank (1887), 3 'T. L. R. 608. 

(c) Melville v. Stringer (1883), 12 Q. B. D. 132; reversed on other grounds 
(1884) 13 Q. B. D. 392. For an instance of general words being cut down by 
the schedule, see Wood v. Rowcliffe (1851), 6 Exch. 407; of a schedule being 
limited by the deed, Re McManus, Ex parte Jardine (1875), 10 Ch. App. 322. 

(d) See p. 34, post. | 

(e) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 10 

(f) Green v. Attenborough (1864), 3 H. & C. 468. 

(7) Thomas v. Kelly (1888), 138 App. Cas. 506. ‘ 

(2) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s: 6. 

(7) See pp. 23 et seg., ante. 

(k) Witt v. Banner (1887), 20 Q. B. D. 114. 

(1) Roberts v. Roberts (1884), 138 Q. B. D. 794, where the description ‘“ house- 
hold furniture and effects” was held insufficient. A description of a bath-chair 


(2); and see p. 46, post. 
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on the premises, a less detailed description is sufficient, and it may 
not be necessary to describe each article (m), especially in the case 
of chattels in a particular room at a private house (n). 

A mere description by number will not, in general, be sufficient 
in the case of stock, or where there may be other articles of the like 
kind on the premises(0). Where in the ordinary course chattels 
are, as in the case of stock, replaced or substituted, more particu- 
larity is required than with articles, such as furniture in a private 
house, which are not changed with frequency (p). 


53. To support an objection to a description of chattels, on the 
eround that.it is not sufficiently specific, it must be shown either 
that, from the nature of the description, the articles cannot be 
identified, or that, in the particular case, the chattels themselves are 
incapable of identification (q). 

The bill of sale and schedule need not describe the premises where 
the goods are (r). | 


Szcr. 7.—Chattels of which the Grantor is not True Owner. 
Sus-SEecr. 1.—A/fter-acquired Chattels. 


54. The amending Act provides that, save as therein men- 
tioned (a), a bill of sale by way of security shall be void, except as 
against the grantor, in respect of any personal chattels specifically 
described in the schedule thereto, of which the grantor was not the 
true owner at the time of the execution of the bill of sale (b).. This 
provision prevents a security by bill of sale being given over chattels 
which are to be afterwards acquired (c); but its operation is not 


limited to bills of sale of after-acquired property. 


The provision, like that with regard to the specific description of 


as a four-wheeled carriage and set of cloth cushions has been held sufficient 
(Edwards v. Marston (1890), 64 L. T. 97), and similarly of a premier 
‘‘plating ” machine by clerical error for ‘‘ platen” (Simmons v. Hughes (1890), 
6T. L. RB. 443). 

(m) Davidson vy. Carlton Bank, [1893] 1 Q. B. 82, where a description by 
reference to a catalogue of books in a library was upheld on the ground that 
the books could be identified without the catalogue; Jones v. Roberts (1890), 34 
Sol. Jo. 254, where the description ‘‘all my farming stock, comprising four 
horses, five cows,” was held sufficient. . 

(n) Cooper vy. Huggins (1889), 34 Sol. Jo. 96 (twelve oil paintings in gilt 
frames). 

(0) Witt v. Banner (1887), 20 Q. B. D. 114, where a description by number of a 
stock of oil paintings and water-colours in gilt frames, and unframed, was held 
insufficient; Carpenter v. Deen (1889), 23 Q. B. D. 566, where a description 
of farm stock as ‘‘ twenty-one milch cows ” was held insufficient. But it is 
otherwise if there is nothing to show that the grantor had other stock capable of 
answering the description (//ickley v. Greenwood (1890), 25 Q. B. D. 277, where 
a, description ‘‘ brown mare and foal, three rade carts,” was held sufficient). 

(p) Davies v. Jenkins, [1900] 1 Q. B. 1383, where a description as ‘stock, two 
horses, four cows,” was held insufficient. ; 

(9) Ilickley v. Greenwood, supra. 

(r) Re Lane, Ka parte Hill (1886), 17 Q. B.D. 74. 

(a) Dills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 8. 6. 

b) /bid., 8. 5. 

ts lor charges on after-acquired property, see Tuilby vy. Official Leceiver 

(1888), 13 App. Cas. 623, and title MorraaaE, 
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chattels in the schedule, must be read with, and is subject to, the 
further provision of the amending Act, requiring every bill of sale 
by way of security to be in a prescribed form (d); it does not warrant 
any departure from that form, and therefore a bill of sale purporting 
to assign future property by way of security will be altogether 
void (e). But if to a bill of sale in the statutory form there is 
appended a schedule specifically describing chattels of which the 
grantor is not true owner, there is a limited avoidance; the bill of 
sale as regards such chattels is void against third parties, but valid 
as against the grantor (/). 

Dispositions of chattels otherwise than by way of security are 
not affected by the amending Act, and are governed by the ordinary 
law of contract (g).  — 


85. The rules imposed by the amending Act with regard to true 
ownership at the time of the execution of the bill of sale, and to the 
specific description of chattels in the schedule, are subject to excep- 
tions (1) in the case of growing crops separately assigned or charged, 
where such crops were actually growing at the time when the bill of 
sale was executed (h), and (2) in the case of fixtures separately 
assigned or charged (1), plant (k), or trade machinery (J), when 
they are in substitution for like fixtures, plant, or trade machinery 
which are specifically described in the schedule(m). And bills 
of sale, if in the statutory form, of such growing crops, and 
bills of sale with a schedule contemplating the substitution of 
fixtures, plant (n), or trade machinery for those assigned, will be 
valid as against third parties as well as against the grantor, although 
the grantor was not the true owner of such growing crops or sub- 
stituted articles, and although they are not specifically described 
in the schedule (0). 

But the Act will not protect additions to the property assigned, 
and does not warrant any departure from the scheduled form of 
bill of sale (p). . 

A bill of sale, however, may provide for the replacement of 
articles damaged or worn out(q); and may contain an assignment 





(d) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 48), s. 9. 

(e) Thomas v. Kelly (1888), 13 App. Cas. 506. 

(f) Ibid., per Lord Hatsspury, L.C., at p. 511, affirming Kelly & Co. v: 
Keilond (1888), 20 Q. B. D. 569, per Fry, L.J., at p. 574. : 

(g) Re Reis, Hx parte Clough, [1904] 2 K. B. 769, where a settlement of all 
future property, including chattels, other than business assets, was upheld ; 
and see title CONTRACT. 

(h) See p. 28, ante. 

(1) See p. 24, ante, 

(k) See p. 23, ante. 

(1) See p. 25, ante. 

(m) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 6. 

(n) The word ‘‘ plant,” refers to plant in a particular place. So, although 
animals may be plant, horses used in a cab proprietor’s business are not (London 
and Eastern Counties Loan and Discount Co. v. Creasey, [1897] 1Q. B. 768). 

(0) Thomas v. Kelly, supra. 

(p) Ibid., Kelly é Co. v. Kellond, supra, per Fry, L.J., at p. 573. 

(q) Seed v. Bradley, [1894] 1 Q. B. 319. 
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of articles so substituted for chattels specifically described in the 
schedule (7). 


Sus-SEct. 2.—Who is True Owner. 


56. A bill of sale is avoided, except as against the grantor, where he 
is not the true owner, in the ordinary sense of the term, of the chattels 
assigned, even though, apart from the Act, the bill of sale might 
operate by estoppel or otherwise. Thus, if the grantor has pre- 
viously parted with the chattels by gift or absolute unregistered 
bill of sale, he is no longer the true owner (s). But where the pre- 
vious bill of sale is by way of security only, the grantor retains an 
interest or equity of redemption in the chattels, and being, in respect 
of that interest, the true owner, can give a subsequent bill of sale (¢). 

So the possessor of a legal interest in chattels may be the true 
owner, though another person is equitably entitled(a); and a 
person beneficially interested in chattels is, for the purposes of the 
section, the true owner to the extent of his interest (b). 

Where registration of a bill of sale has, under the amending Act, 
become void for want of renewal(c), the grantor again becomes the 
true owner, and as such can give another bill of sale (d). 

Where two persons are each entitled separately to a part of 
chattels which are jointly assigned by them, it would appear that 
they are not true owners of such chattels so as to make their joint 
assignment of them a valid bill of sale (e). 


Part V.—Statutory Requirements. 


Stor. 1.—Consideration. 
SuB-SECT. 1.—Minimum Amount. 


o7¢. A bill of sale made or given in consideration of any sum 
under £80 is void (/). 

In order that the bill of sale may be valid, it would seem that 
there must be a real advance, debt, or equivalent to the amount 
of £30. Thus, where there was an advance of £80, with an agree- 


ment to repay £15 on demand, and the balance by instalments, 


(r) Coates v. Moore, [1903] 2 K. B. 140. Substituted articles appear not 
to be covered without an assignment (Carpenter v. Deen (1889), 23 Q. B. D. 
566); but articles substituted for others by agreement have been held to pass 


, (Cooper v. Tatham (1866), 15 L. T. 218). 


(3) Tuck v. Southern Counties Deposit Bank (1889), 42 Ch. D. 471. 
(t) Thomas v. Searles, [1891] 2 Q. B. 408; Usher v. Martin (1889), 24 
Q. 33. D. 272. 

(a) Ite Sarl, Ka parte Williams, [1892] 2 Q. B. 591. 

(b) Re Irield, ix parte Pratt (1890), 63 L. T. 289 (bill of sale by husband having 
oossible right to chattels by survivorship); Me Z'amplin & Son, Ka parte Barnett 
1890), 59 L. J. (Q. B.) 194 (bill of sale, by one partner, of joint property, 

co-partner consenting). | 

(c) As to renewal sce p. 52, post. 

ad) Kenton v. Blythe (1890), 25 Q. B. D. 417. 
. Saunders v. Whate, [1902] 1 KK. B. 472. 
(7) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 12. 
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the transaction not being a sham, and there being no under- 
standing that the £15 should at once be returned, it was held 
that the requirements of the Act were satisfied(g). But it is 
questionable whether this case has any general application, for in 
later cases (h) it has been held that the agreement to repay part 
on demand cannot be expressed in the bill of sale, or made a 
collateral stipulation. 

The amount of a promissory note, including a bonus or interest, 
payable by instalments the time for payment of which has not 
arrived, cannot be added to a present advance so as to make up a 
consideration of £30, where the sum lent on the promissory note 
and the new advance do not together equal £30 (2). 


Sus-Sxor. 2.—Statement of Consideration. 


58. The principal Act (&) provides that every bill of sale to which 
it applies shall set forth the consideration for which such bill of sale 
was given; and the amending Act, which does not affect bills of sale 
given otherwise than as security, requires that every bill of sale 
shall truly set forth the consideration for which it was given (J). 

The addition of the word ‘‘ truly’ is verbal only, as in each case 
the true consideration must be set forth; but an untrue statement 
of consideration in an absolute bill of sale only partially avoids it, 
leaving it valid as between the parties (m); while, if the considera- 
tion is mis-stated in a bill of sale subject to the amending Act, it 
becomes altogether void in respect of the personal chattels comprised 
therein (n). - 

Although the form of bill of sale scheduled to the amending 
Act requires a consideration to be inserted, a mis-statement of 
consideration does not make the bill of sale otherwise than in 
accordance with the statutory form, so as to avoid the agreements 
it contains (0). 


59. The facts respecting the consideration should be set forth 
‘with substantial accuracy, according to their legal or mercantile 
business effect(p). A verbal inaccuracy, when not, intentionally or 
otherwise, misleading, does not amount to mis-statement of con- 
sideration (a); nor does mere surplusage (0). 

Where a bill of sale is, wholly or.in part, given to secure an 
existing debt, the legal or business effect may be a new lending on 


the terms of the bill of sale; and the consideration, being the debt, 


(9) Davis v. Usher (1884), 12 Q. B. D. 490. 

(h) See pp. 38,38, post. 

(7) Darlow v. Bland, [1897] 1 Q. B. 128. 

(&K) Bills of Sale Act, 1878 (41 & 42 Vict. c. 81), s. 8. 

(7) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. s. 48), s. 8. 

(m) Davis v. Goodman (1880), 5 C. P. D. 128; and see p. 55, post. 

(x) Bills of Sale Act, 1882 (45 & 46 Vict. 48), s.8; and see p. 53, post. 

(0) Heseltine v. Simmons, [1892] 2 Q. B. 547. 

(p) Credit Co. v. Pott (1880), 6 Q. B. D. 298. 

(a) Hughes v. Little (1886), 18 Q. B. D. 32; Roberts v. Roberts (1884), 18 
Q. B. D. 794; Collis v. Tuson (1882), 46 L. T. 387; Re Chapman, Ex parte 
Johnson (1884), 26 Ch. D. 338. 

(0) Re Fothergill, Ex parte Winter (1881), 44 L. T. 323. 
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or debt and further advance, may be stated as now paid (c). . But 
if the consideration is stated as now paid, there must be present 
payment in a legal or business sense(d). A consideration, part in 
cash, and part by the grantee’s bills of exchange, cannot be 
stated as money now paid (e). Nor can it be stated as now paid 
where the money intended to be advanced is on deposit at the 
grantee’s bankers’, and is not received by the grantor till a later 
period (f). If part of the consideration agreed to be paid is not 
handed over until some days afterwards, it cannot be stated as paid 
at or before the execution of the deed (q). 

But the consideration is truly stated as paid to the grantor, 
though it 1s contributed by different persons, and lent by cheques to 
the order of the grantor and a third party, and paid into a joint 
account, to be applied for the purposes of a composition, as set forth 
in the bill of sale (h). 

A statement of payment does not necessarily mean a present 
payment (i), but if the time of payment is stated, it should be so 
set forth as not to be misleading (4). Where, however, an advance 
is made on the faith of a bill of sale being given, an error in stating 
the date of payment is not material(/). But a consideration which 
consists in part of a present advance, and in part of an old debt, is 
said not to be truly set forth as money now due and owing (m). 


60. The statement of consideration should show the whole trans- 
action on the face of it, and must not be subject to any collateral 
agreement (rn). But it is unnecessary to set forth a stipulation 
relating to the disposal of the consideration (0); and if that is paid 
away by the grantee, at the grantor’s request, in satisfaction of 
existing debts owing by the grantor to third parties, the statement 
of consideration as now paid to him is correct (p). 

The same statement will be sufficient, though the consideration 


(c) Credit Co. v. Pott (1880), 6 Q. B. D. 295, where the sum recited as now 
paid was the balance due in respect of previous advances, no money passing 
at the time when the bill was executed ; Ke Hockaday, Hx parte Nelson (1886), 56 
L. T. 819, where the consideration consisted of previous advances and interest; 
Re Roper, Ex parte Bolland (1882), 21 Ch. D. 543; Staniforth v. Capon (1886), 
2 T. L. R. 493, where the consideration was unpaid purchase-money. Compare 
Re Young, Ex parte Berwick (1880), 43 L. T. 576, which seems not to be law. 

(d) See further as to what amounts to payment generally, title ConTRactT. 

(e) Re Moore, Ex parte Official Receiver (1897), 4 Mans, 51. 

(f) Criddle v. Scott (1895), 11 T. L. R. 222. 

(g) Re Spindler, Ex parte Rolph (1881), 19 Ch. D. 98. 

(h) Peace vy. Brookes, [1895] 2 Q. B. 451. Several persons advancing money 
at different times and in different proportions are entitled to take a bill of sale 
to one of them as collector, the consideration being set forth as now paid by 
him (te Smith, Hx parte Tarbuck (1894), 72 L. T. 59). 

(¢) Carrard v. Meek (1880), 43 L. T. 760. 

(k) Re Threappleton, Ex parte Carter (1879), 12 Ch. D. 908. 

(1) Re Chapman, Eu parte Johnson, (1884) 26 Ch. D. 338; Le Munday, 
Ka purte Allam (1884), 14 Q. B. D. 43 (money paid some days previously, stated 
as now paid), : 

(m) Davies v. Jenkins, LteeT) 1Q. B. 133. 

(n) Sharp v. McHenry (1887), 38 Ch. D. 427. 

(0) Re Haynes, Hx parte National Mercantile Bank (1880), 15 Oh. D. 42. 

(p) Sen v. J/arris (1889), 22 Q. B. D. 268 ; Hamlyn v. Betleley (1880), 
60. P. D. 327, 
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or part of it is repaid to, or at the grantor’s request retained by, 
the grantee to satisfy a debt then due to him, provided that such 
debt exists irrespective of the contract for the loan (q); but a sum 


cannot be correctly described as now paid to the grantor if it 


includes money deducted or paid away without his consent (r). 


61. If there is no debt or liability independent of the contract of 
loan, and irrespective of the agreement to make the payment, the 
consideration is not truly stated as money now paid (s), or money 
owing (a), where the debt or liability is deducted or retained. 

The liability of the grantor for expenses relating to the bill 
of sale does not arise independently of the transaction, and there 
is no debt in respect of them due or payable by him until after 
the execution of the bill of sale, Therefore, if such expenses, or any 
interest or commission on the transaction, are retained by the 
grantee or deducted on his behalf, they cannot be stated as part 
of the consideration paid to the grantor (6). 

If a solicitor, employed by both grantee and grantor, receives the 
whole consideration on behalf of the latter, retention by the solicitor of 
the costs or expenses, with the grantor’s consent, is not inconsistent 
with the statement that the consideration was paid to the grantor (c). 

And the consideration is truly stated as having been paid to the 
grantor, though, after execution of the bill of sale and receipt of 
the consideration, the grantor voluntarily pays the expenses (d) ; 


(q) Thomas v. Searles, [1891] 2 Q. B. 408; Re Davies, Hx parte Equitable 
Investment Co. (1897), 77 L. T. 567, where part of the advance was repaid to satisfy 
a former billofsale; Re Wiltshire, Hx parte Eynon, [1900] 1 Q. B. 96, where the 
money was paid to retire the grantor and grantee’s Joint and several promissory 
note current in the hands of third parties. But the retention of part of the 
consideration against the grantee’s liability on current bills, which he agreed to 
pay, and did pay, for the grantor’s accommodation, does not support a state- 
ment of money now paid (Mayer and Fulda vy. Mindlevich (1888), 59 L. T. 400). 

(r) Bishop v. Consolidated Credit Corporation (1889), 5 T. L. R. 378. 

(s) Richardson .v. Harris (1889), 22 Q. B. D. 268, where part of the con- 
sideration was retained in satisfaction of the grantor’s. current acceptances, 
future hire of furniture, and agreed expenses. 

(a) Cochrane vy. Moore (1890), 25 Q. B. D. 57, per Fry, LJ., at p. 73, 
where a consideration, stated as £7,575 then owing, but representing in fact 
the grantor’s agreed liability on current bills for a larger amount, was held 
untrulv set forth, as any agreement settling the lability should have been 
stated; Darlow vy. Bland, [1897] 1 Q. B. 125, where a consideration, stated 
as money then owing on a promissory note, and a sum then paid, was held not 
to be truly stated, as the note, which was payable by instalments not then due, 
represented interest as well as advance, and no agreement was set out to treat 
the liability as a present debt. 

(b) Re Cowburn, Ex parte Firth (1882), 19 Ch. D. 419, where thirty 
shillings were deducted for expenses; Hamilton v. Chaine (1881), 7 Q. B. D. 319, 
where a deduction for expenses and commission was made; Re Parker, Ex 
parte Charing Cross Advance and Deposit Bank (1880), 16 Ch. D. 35, where 
the deed contained a receipt in full, but a deduction was made for expenses and 
interest; Re Spindler, Hu parte Rolph (1881), 19 Ch. D. 98, where £3 10s. 
were deducted for expenses; Le Gordon, Ea parte Bernstein (1883), 74 L. T. Jo. 
245, where the amount of stamps was deducted. These decisions qualify 
earlier cases, in which the rule as here set forth was not fully recognised: 
See Re Haynes, Hx parte National Mercantile Bank (1880), 15 Ch. D. 42, and 
Re Rogers, Hx parte Challinor (1880), 16 Ch. D. 269. 

(c) Re Cann, Ex parte Hunt (1884), 13 Q. B. D. 36. 

(d) Cochrane vy. Dixon (1887), 3'T. L. R. 717. 
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but it seems that if, before the bill of sale, it is stipulated that he 
shall do so out of the sum received, the whole cannot be stated as 
paid to him (e). 


Sror. 2.—Form of Bill of Sale. 
Sus-Secr, 1.—When Statutory Form requisite. 


62. An absolute bill of sale is not required to be in any particular 
form, but a bill of sale made or given by way of security for the 
payment of money by the grantor thereof is void (f), unless made 
in accordance with the form in the schedule to the amending 
Act annexed (g); and this is the case, even though it purports to be 
an absolute assurance (h). 

This rule extends to all the instruments which come within the 
definition of bills of sale in the principal Act if given by way of 
security, but it does not extend to those instruments giving powers 
of distress which by the principal Act are to be deemed to be bills 
of sale(i); and such instruments, although given by way of 
security, are not required to be in the statutory form (hk). 

If an instrument which comes within the description of a bill of 
sale in the principal Act cannot be reduced to the statutory form, 
it cannot be given by way of security at all, nor will possession 
taken and retained under an instrument avoided by this provision 
of the amending Act protect the goods (J). 


63. A bill of sale which is void as not being made in accordance 
with the statutory form cannot be treated as a licence to take posses- 
sion (m), and agreements for payment of principal and interest 


(e) Cohen v., Higgins (1891), 8 T. L. RB. 8. 

(f) Thomas v. Kelly (1888), 13 App. Cas. 506. 

(g) Bills,of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 9. 
The schedule annexed is in the following form: ‘‘ ForM oF BILL oF SALE. 
This indenture made the day of between A. B. of of the 
one part, and C. D. of of the other part, witnesseth that in consideration 
of the sum of £ now paid.to A. B. by C. D., the receipt of which the 
said A. B. hereby acknowledges [or whatever else the consideration may be], he 
the said A. B. doth hereby assign unto C. D., his executors, administrators, and 
assigns, all and singular the several chattels and things specifically described 
in the schedule hereto annexed by way of security for the payment of the sum 
of £ _, and interest thereon at the rate of per cent. per annum [or 
whatever else may be the rate]. And the said A. B. doth further agree and 
declare that he will duly pay to the said C. D. the principal sum aforesaid, 
together with the interest then due, by equal payments of £ on 
the day of or whatever else may be the stipulated times or time of 
payment]. And the said A. B. doth also agree with the said C. D. that he will 
[here insert terms as to insurance, payment of rent, or otherwise, which the parties 
may agree to for the maintenance or defeasance of the security]. Provided 
always, that the chattels hereby assigned shall not be liable to seizure or to 
be taken possession of by the said C. D. for any cause other than those specified 
in section seven of the Bills of Sale Act (1878) Amendment Act, 1882. In 
witness, otc. Signed and sealed by the said dA. 2B. in the presence of me 
Lh. B. (add witness’s name, address, and description).” 

(h) Madell v. Thomas & Co., [1891] 1 Q. B. 230. 

(t) Seo p. 14, ante. 

(k) Green v. Marsh, [1892] 2 Q. B. 330. 

(1) He Townsend, Lx purte Larsons (1886), 16 Q. B. D. 532, 

(m) Criffin vy. Union Deposit Bank (1887), 3 T. L. R 608. 
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contained in such a, bill of sale are also void, where no assignment 
of property other than personal chattels is included (n). 

A bill of sale, like other contracts (0), may be divisible, and may be 
gaod in part, though otherwise void. Thus, a bill of sale avoided by 
this provision of the Act may be effectual in so far as it is an assurance 
of machinery or effects which are excluded by the principal Act (p) 
from the definition of personal chattels (q), or in so far as it is an 
assurance of leaseholds (r), or of any property other than personal 
chattels (s). 


Sus-SEcT. 2.—Accordance with Form. 


64. To be in accordance with the statutory form, a bill of sale 
must be substantially like it; and a divergence which purports, by 
addition or omission, to give an effect greater or less than would 
result from the use of the form is substantial and material; for to 
be valid a bill of sale must have the same legal effect, and nothing 
but the legal effect, of the exact statutory form (¢). 

For this reason a grantor cannot purport to assign as beneficial 
owner, for these words would introduce the covenants implied by 
virtue of the Conveyancing and Law of Property Act, 1881 (uz), and 
a different legal effect would be produced from that of the statutory 
form (a). : 7 

Every word of the statutory form may not be imperative, but a 
bill of sale must not depart from any characteristic of that form, 
even where the same legal effect is produced({b). Thus, the address 
and description of the attesting witness(c), and the description of 
the grantee (d), are material parts of the form; and a bill of sale 
omitting them will be void. ‘ 


65. If, by reason of a variation in form, the bill of sale is mis- 
leading (e), or if its wording produces what has been termed a 
puzzle, as, for instance, by the use of inconsistent clauses (/), 
it is not in accordance with the statutory form. But a bill of 


(n) Davies v. Rees (1886), 17 Q. B. D. 408. 

(o) As to this, see title ConTRACT. 

(py) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 5. 

(q) Re Burdett, Hx parte Byrne (1888), 20 Q. B. D. 310; Re Bansha Woollen 
Mills Co. (1889), 21 L. R. Tr. 181. 

(r) Re O’ Dwyer (1886), 19 L. R. Ir. 19. 

(s) Re Isaacson, Hx parte Mason, [1895] 1 Q. B. 333, where an assignment 
of rights under a hire agreement was held divisible from a transfer of the 
chattels hired. But this rule does not make an assurance of personal chattels 
and other property valid as a separate assignment of the chattels (Cochrane v. 
Entwistle (1890), 25 Q. B. D. 116). . 

(t) Re Barber, Ex parte Stanford (1886), 17 Q. B. D. 259. For variations 
from and additions to the statutory form which have been held permissible, see 
Encyclopedia of Forms, Vol. VIII., pp. 783 et seq. 

oo and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 
8. ) (c). a 

(a) Re Barber, Ex parte Stanford, supra. 

(b) Thomas v. Kelly (1888), 13 App. Cas. 506. 

, Parsons vy. Brand, Coulson v. Dickson (1890), 25 Q. B. D. 110; and see 
p. 43, post. . 

(d) Altree v. Altree, [1898], 2:Q. B. 267. 

(¢) Re Barber, Ex parte Stanford, supra. 4 

(/) Furber v. Cobb (1887), 18 Q. B. D. 4943 Curtis y. National Bank of 

, Wales (1889), 5 T. L. B. 338. | 
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sale must be construed like any other legal document(g), and 
the fact that different courts have not been agreed upon its con- 
struction does not necessarily make it misleading (hk). It will not 
be avoided by a verbal omission where the meaning is clear, as by 
the omission of the word “ pounds” after the sum named in the 


agreement to repay (2), and when it is clear that only a security is 


given, the omission of the words ‘‘ by way of security ”’ 
a formal defect, and the deed will not be avoided (1). 

A bill of sale must be complete in itself, and if 1f has to be read 
with some collateral agreement it 1s not in accordance with the 
statutory form (kh). 


is merely 


Sus-SEcT. 3.—Analysis of Form. 


66. The blanks following the names of the respective parties 
must be filled up with addresses and descriptions(/). There is no 
provision in the Acts, other than by the statutory form, for stating 
the names of the parties (m); and if the name, which may be a trade 
name and description, is stated sufficiently to identify the party, as 


in any other mercantile document, the form is complied with, in 


spite of some ambiguity of description (n). 

A bill of sale is not avoided merely because the address of the 
grantor stated therein is one at which he does not reside or carry 
on business (0). | 

A bill of sale cannot be made by two granitors, not being partners 
or joint owners, each owning some only of the chattels assigned (p); 


(g) Weardale Coal and Iron Co. v. Hodsgn, [1894] 1 Q. 
(h) Haslewood vy. Consolidated Credit Co. (1890), 25 Q. 
(i) Mourmand y. Le Clair, [1903] 2 K. B. 216. 

(7) Roberts v. Roberts (1884), 13 Q. B. D. 794. 

(k) Sharp v. McHenry (1887), 38 Ch. D. 427, where a separate document 
provided for compound interest; Simpson v. Charing Cross Bank (1886), 34 
W. R. 568, where a promissory note for principal and aggregate interest was 
given with a bill of sale payable by instalments; Lee v. Barnes (1886), 17 
Q. B. D. 77, where there was an agreement to perform the covenants in a 
recited deed; Watson vy. Strickland (1887), 19 Q. B. D. 391, where the agree- 
ment was to pay interest on the mortgages, if any, on the premises where 
the chattels were or should be. 

(1) Altree v. Altree, [1898] 2 Q. B. 267, where the grantees were stated as the 
Staffordshire Financial Co., Ltd., without address or other description, and the 
bill of sale was held void. 

(m) Re Wood, Ex parte M‘Hattie (1878), 10 Ch. D. 398; Central Bank 
of London vy. Hawkins (1890), 62 LL. T. 901, where the assumed name of the 
grantor was used, the grantee taking in good faith; Stokes vy. Spencer, [1900] 
2 Q. B. 483, where the real name of the grantor, who was known by an assumed 
name, was used; Downs v. Salmon (1888), 20 Q. B. D. 775, where the grantor’s 
name was falsified for the purpose of concealment. As to misdescription of 
name on registration, see p. 49, post. 

(n) Simmons v. Woodward, [1892] A. C. 100, where the grantee was described 
by his trade name. See also Monson v. Milner (1892), 8 T. LL. R. 447. 

(0) Doleini v. Dolcint, [1895] 1 Q. LB. 898, where the grantor’s club address 
was given in the bill of sale, though his residential address was given in the 
affidavit filed with the bill of sale on registration. 

(p) Saunders v. White, [1902] 1 K. B. 472. It has been doubted whether 

artners (/bid.) or a trustee (Melville v. Stringer ents 13 Q. B. D. 392, per 

OWEN, I..J., at p. 401) can give a bill of sale. But a person having only the 
legalinterest can give a bill of sale (Le Sarl, Hx parte Williams, [1892] 2Q. B. 591). 
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and a bill of sale given to several grantees to secure different debts 
is not in accordance with the statutory form (q). 


67. Some consideration must be inserted, but an untrue state- 
ment of consideration is not of itself a defect in form (7). 

If the consideration includes a present advance, it appears that 
the grantor must acknowledge the receipt of the money, as in the 
scheduled form (s). | 


68. A billof sale is not in accordance with the form, if it purports 
to assign any chattels which are not personal chattels capable of 
specific description; and an attempt to include tenant right, tillages, 
and valuation, or any property other than such personal chattels, 
will avoid the bill of sale (¢). 

A bill of sale is not in accordance with the form, if it purports to 
assign any chattel not existing at the date of the execution of the 
bill of sale. Thus, a bill of sale is void if, together with chattels 
specifically described, it includes also any other chattels which 
may become the property of the grantor, and which are, or which 
may at any time during the continuance of the security come to 
be, in or about the same or’ other premises of the grantor, 
whether in substitution for, renewal of, or in addition to, the 
chattels thereby assigned (u). 


69. The amending Act avoids, except as against the grantor, bills 
of sale given by way of security in respect of personal chattels not 
specifically described in the schedule thereto, and in respect of 
chattels of which the grantor was not the true owner at the date 
of the execution of the bill of sale(a); which rule is, however, 
subject to an exception in the case of growing crops separately 
assigned which were growing at the date of the execution of the 
bill of sale, and in the case of certain articles substituted for 
others specifically described in the schedule (b). This exception 
does not, however, warrant any deviation from the prescribed 
form ;. and a bill of sale contemplating substitution in the case of 
articles of the kind referred to, but not in the prescribed form, 
is proBooner void (c). But it is permissible to assign chattels 


(q) Melville v. Stringer (1884), 138 Q. B. D. 392. But a bill of sale may 
be given to one of several lenders as collector for the others (Re Smith, Ex parte 
Tarbuck (1894), 72 L. T. 59), orto secure advances by partners in equal shares 
with an agreement to repay to both (Davidson v. Carlton bok (1892), 8 T. L. R. 
741). 

(r) Heseltine v. Simmons, [1892] 2 Q. B. 547. 

(s) Davies v. Jenkins, [1900]. 1Q.B. 138. | a | 

(t) Cochrane v. Entwistle (1890), 25 Q. B. D. 116. A bill of sale assigning 
scheduled chattels with a power of sale on default, including in the schedule 
an assignment of the lease of the grantor’s premises and all muniments of title 
referred to in such assignment, is valid as not conferring any charge on 
the land, but merely a security on the title-deeds as chattels nen pe Co. 
v. Denton, [1906] 2 K. B. 873). | 

(u) Thomas v. Kelly (1888), 13 App. Cas. 506. 

\@) Bills of Sale Act (1878) Amendment. Act, 1882 (45 & 46 Vict. C. is, 58. 


’(b) Ibid., 8. 6. 
(c) See pp. 28, 29, ante. 
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substituted for those specifically assigned, under an agreement to 
replace (d). 

70. The form requires that a fixed sum shall be secured, and a 
bill of sale cannot be given by way of indemnity, the amount ulti- 
mately payable being uncertain (e), nor can further advances be 
included (/). 

71. The interest, which is a characteristic of the form, must be 
rateable, but may be at a rate by the year or month, as may be 
agreed on, even though the percentage of rateable interest is not 
stated in terms (g). The amount of interest payable, and its time 
of payment, must be certain (h). Capitalised interest (2) or a lump 
sum for agreed interest, with (j) or without (£) a bonus, payable in 
any event, cannot be reserved (1). 


72. A bill of sale must contain an agreement to repay the principal 
sum (m) at a certain stipulated time or times, though a time of pay- 
ment fixed by reference to any known event is not necessarily 
uncertain. Payment, however, cannot be made to depend on the 
mere choice or volition of the grantee; thus, payment cannot be 
provided for on demand (n), or after demand (0). 

The time for payment must not depend on a contingency, as, for 
example, on the contingency of a surety being called upon to pay 
on his principal’s default (p), and this 1s the case even if the sum 
secured by the bill of sale is on the face of it payable at a certain 
time (q), or after the grantee has been obliged to pay the debt(r). But 
payment on or before a day named is admissible, as an agreement to 
pay ata fixed date, with a defeasance in the grantor’s favour (s). 

. And a stipulation for payment ata specified time, providing that 
if the grantor should not commit breaches of the agreements in 
the bill of sale the grantee should accept payment by given monthly 
instalments, is in accordance with the form (t). 

73. The general principle seems to be that if the time or times 
fixed for payment are certain, the manner of payment may be such 


(d) Coates v. a [1903] 2 K. B. 140. Compare Hadden v. Oppenheim 
(1889), 60 L. T. 9 

(ce) Hughes v. Lite (1886), 18 Q. B. D. 82. 

(f/f) Cook v. Taylor (1887), 3 T. L. R. 800. 

(g) Lumley v. Simmons (1887), 34 Ch. D. 698. 

(h) Attia v. Finch (1904), 91 L. T. 70. 

(1) Davis vy. Burton (1883), 11 Q. B. D. 537. 

(7) Myers v. Elliott (1886), 16 Q. B. D. 526. 

(k) Re Johnstone, Hx parte Abrams (1884), 50 L. T. 184; pe arnrerenn v. 
Robertson (1890), 24 Q. B.D. 543. 

(1) Myers v. Lllioti, supra. 

(m) Ke Moore, Itx parte Official Receiver (1897), 4 Mans. 51. If a day of the 
month, without specifying the year, is named for payment, the da ay is the next 
ea day complying with tho description (Grannell v. Monck (1889), 24 

R. Ir. 241). 

i") LTetherington v. Croome Sana 13 Q. B. D. 789. 

0) Sibley v. Higgs (1885), 15 Q. B. D. 619, where payment was tv be made 
soven days after demand in writing. 

Hughes v. Little, supra. 
Re [ill (Hdward) (1895), 2 Mans. 208. 
Sibley v. Higgs, supra. 
(3) De Braam v. ord, [1900] 1 Ch. 142. 
(t) Ite Coton, Ka parte Payne (1887), 56 T.. T. 571. 
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as the parties agree, provided that the agreement is not misleading 
or contrary to the provisions of the Acts. 3 

Although the form sets out equal payments, it is permissible to 
stipulate for payment in one sum with interest until paid (wu), or by 
instalments, which need not be equal, and the balance with interest 
on a day named (w). 

It is not necessary, though permissible, that principal and 
interest should be repayable together, and it is a question of 
construction whether the agreement for payment is referable to 
principal or interest, and which 1s first payable, or whether principal 
and interest are to be paid together (a). 

A bill of sale is in accordance with the form, although it provides 
for payment by instalments of principal and interest, without 
stating when the last is payable, so that some calculation may be 
involved to ascertain the amount of the last instalment, and how 
many instalments are necessary to complete payment (0). 

If payment is by instalments, the bill of sale may provide that on 
default in any payment when due the whole of the unpaid principal, 
with the interest then due, shall at once become payable (c). But 
if cannot stipulate that, on breach of agreements, some of which 
would not warrant seizure under the provisions of the amending 
Act, the principal sum, together with the interest then due, shall 
become immediately payable (d). 


74, The statutory form only permits agreements to be inserted 
of the kind named (e), that is to say, for insurance(f), payment 
of rent (g), or other matters which the parties may agree to, for the 


—_—_— 


(u) Watkins v. Hvans (1887), 18 Q. B. D. 386. 

(w) Re Cleaver, Ex parte Rawlings (1887), 18 Q. B. D. 489. 

(a) Edwards vy. Marston, [1891] 1 Q. B. 225, where provision was made for 
payment of interest before principal, with payment of the balance and interest 
at a given day; Goldstrom v. Tallerman (1886), 18 Q. B. D. 1, where the 
principal was to be paid by instalments with interest, and interest on arrears 
of principal; Haslewood v. Consolidated Credit Co. (1890), 25 Q. B. D. 555, 
where principal and interest were to be paid by instalments, with the balance on 
a given day. 

(b) Linfoot vy. Pockett, [1895] 2 Ch. 835; Re Bargen, Ea parte Hasluck, 
[1894] 1 Q. B, 444. Compare Attia v. Finch (1904), 91 L. T. 70, where a bill of 
sale for £50, whereby the grantor agreed to pay the principal sum, with interest 
thereon at 5 per cent. per annum, by instalments of £10 on December 25, and 
the like sum on March 25, June 24, September 29, and December 25 in each 
_ year succeeding, until the whole amount was duly paid, was held not to be in 
' accordance with the form, as the amount of interest and the period when it was 
to be paid were uncertain, the grantor being entitled to know what he had to pay 
for principal and interest in each instalment, and what he had to pay to redeem. 

(c) Lumley v. Simmons (1887), 34 Ch. D. 698; Re Wood, Ex parte Woolfe, 
[1894] 1 Q. B. 605. | 

(d) Barr v. Kingsford (1887), 56 L. T. 861. 

(e) Melville vy. Stringer (1884), 13 Q. B. D. 392. 

(f) Watkins v. Evans, supra; Hammond v. Hocking (1884), 12 Q. B. D. 291, 
where the agreement-was to insure, produce, and, if required, deliver receipts 
for premiums ; Duff v. Valentine, [1883] W. N. 225, where a power to seize on 
failure to produce the policy or receipt for the premium was held necessary for 
maintaining the security. 

(g) See cases cited in last note; Turner. & Co. v. Oulpan (1888), 58 L. T. 
340, where the agreement was punctually to pay rent, rates, taxes, assessments, 
or outgoings, and take receipts therefor, and on demand in writing to produce 
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maintenance or defeasance of the security; and no other agreements 
can be included (h). 

Maintenance of the security means the preservation of the whole 
security given by the bill of sale, as regards both the chattels 
assigned and the grantee’s title to them, in as good condition as 
when the security was created (2). 

Defeasance (k), within the meaning of the form, is in the nature 
of a condition which limits or defeats the operation of the bill of 
sale (1). 

If terms are agreed to for the maintenance or defeasance of the 
security, the fact that they are superfluous, or not by law enforceable, 
will not, unless they are contrary to some provision of the Acts, 
make the bill of sale otherwise than in accordance with the statutory 
form (m). 


75. Seizure is. permitted in certain events only (n), one of 
which is default in the performance of any covenant or agreement 
necessary for maintaining the security. The parties cannot 
directly or indirectly (0) stipulate for a power to seize in other 
than the permitted events, and a power to seize cannot be given 
for default in the performance of an agreement, unless such agree- 
ment is not only for the maintenance of, but also necessary for 
maintaining, the security (p ). 

Where power to seize is given in events not permitted by the 
Acts, the bill of sale is void; and the defect is not cured by the 
concluding proviso of the statutory form (q). 


such receipts to the grantee or his authorised agent; Cartwright v. Regan, [1895 ] 
1 Q. B. 900, where the agreement, which was in similar terms, omitting 
assessments, related to the premises where the chattels were or should be. 

(h) Blaiberg v. Beckett (1886), 18 Q. B. D. 96. An agreement by the grantor 
not to obtain credit to the extent of £10 without the grantee’s consent, to 
give the grantee the greater portion of his business, to keep proper books and 
permit inspection, is not for maintenance of the security (Peace v. Brookes, [1895] 
2 Q. B. 451). 

(2) Porbey v. Cobb (1887), 18 Q. B. D. 494. . 

(k) As to defeasance or condition within the Bills of Sale Act, 1878 (41 & 42 
Vict. c. 31), s. 10 (3), see p. 43, post. 

(1) Blaiberg v. Beckett, swpra. The terms agreed.to for defeasance of the 
security, not mere conditions, must be stated in the bill of sale (Heseltine v. 
Simmons, [1892] 2 Q. B. 547). | r 

(m) Re Morritt, Hx parte Official Receiver (1886), 18 Q. B. D. 222. 

(n) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 7; 
and see p. 68, post. 

(0) Burr v. Kingsford (1887), 56 L. T. 861, where a provision for payment on 
default in performance of agreements not necessary for maintaining the security 
was held to avoid tho bill of sale 

(p) Davis y. Burton (1883), 11 Q. B. D. 5387. A stipulation, not necessary 
for maintaining the security, cannot be made so by agreement of the parties 
(L'urber v. Cobb (1887), 18 Q. B. D. 494). 

(q) urber v. Cobb, supra. A_ bill of sale is avoided by.a power to seize if the 
grantor should enter into liquidation, or compound with his creditors (Barr v. 
Kingsford, supra), or take the benefit of any Bankruptcy Act (Gilroy v. Bowey 
(1888), 59 J.. I. 223), or do any act whereby he shall render himself lable to 
become bankrupt (Jte Williams, Ha parte Pearce (1883), 25 Ch. D. 656). Buta 

ower to seizo if the grantor should do or suffer anything whereby he shall 
Bacon bankrupt is in substance the same as s. 7 (2) of the Bills of Sale Act 
fae Amendment Act, 1882, and valid (Re Munday, Ua parte Allam (1884), 14 
Q. B.D. 43). 
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- But if no power of seizure is given, expressly or by implica- 
tion, otherwise than in those events, it 1s permissible to insert 
agreements for maintenance, though they may be wider in terms 
than is necessary for maintaining the security (r); and in such 
cases the proviso controls the agreements, and supports the bill 
of sale (s). 


76. A power for the grantee, on the grantor’s default, to make 
payments for insurance (f), rent, rates (u), taxes, or outlay on re- 
pairs (a), 1s for the maintenance of the security ; and such payments 
may be made repayable on demand with interest, and may be 
charged on the chattels assigned, so that the latter cannot be 
redeemed until repayment (0). 

But no power can be given to seize in respect of any such 
payments, and a bill of sale by which payments by the grantee 
are added to, and recoverable in the same manner as, the principal 
moneys and interest, is not in accordance with the statutory 
form (c). 


77. An express power of sale may (d), but need not, be inserted 
in a bill of sale, as a power to seize is implied in certaix events (ec), 


(r) Topley v. Corsbie (1888), 20 Q. B. D. 350; Weardale Coal and Iron Co. v. 
Hodson, [1894] 1 Q. B. 598; Turner & Co. v. Culpan (1888), 36 W. R. 278; 
Cartwright v. Regan, [1895] 1 Q. B. 900, where the agreement provided for the 
production of rent receipts, without the conditions imposed by s. 7 of the Bills 
of Sale Act (1878) Amendment Act, 1882; Furber vy. Cobb (1887), 18 Q. B. D. 
494; Re Paxton, Hx parte Pope (1889), 60 L. T. 428, where there was an 
unqualified agreement not to remove the chattels, and for the grantee to enter 
and inspect; Seed v. Bradley, [1894] 1 Q. B. 319, where the agreement was 
not to permit the chattels to be destroyed, injured, or deteriorated, except 
by use and wear, and to replace them; Consolidated Credit Corporation, Ltd. v. 
Gosney (1885), 16 Q. B. D. 24, where the agreement was to replace so as to keep 
up present value ; Coates v. Moore, [1903] 2 K. B. 140, where the agreement was 
to the same effect, with an assignment of the substituted chattels; Re Paxton, 
| Lic parte Pope, supra, where the grantor agreed not to suffer any distress to be 
levied on the chattels, or do anything whereby he might become bankrupt, or 
have execution levied on his goods and there was a power to seize on bank- 
ruptcy; Re Cleaver, Ex parte Rawlings (1887), 18 Q. B. D. 489, where there 
was an agreement for further assurance by grantor, and all persons claiming 
through or under him. Compare, for a wider covenant for further assurance, 
Liverpool Commercial Investment Society v. Richardson (1886), 2 T. L. R. 602. 

(s) Re Bullock, Ex parte Ward, [1899] 2 Q. B. 517, where a power to sell 
after five clear days, if the chattels were seized for breach of any agreements, 
was held qualified by the proviso; Briggs v. Pike (1892), 66 L. T. 637, 
where an agreement that the grantee might pay premiums on the grantor’s 
default, and that the money so expended, with interest, should be repaid on 
demand, accompanied by a general power to seize on default in payment of the 
sum or sums secured, was held qualified by the proviso. 

(t) Re Barber, Ex parte Stanford (1886), 17 Q. B. D. 259; Briggs v. Pike, 
supra. 

(u) Goldstrom v. Tallerman (1886), 18 Q. B. D. 1. 

(a) Topley v. Corsbie, supra. 

(b) Re Barber, Ha parte Stanford, supra; Briggs v. Pike, supra. 

(c) Real and Personal Advance Co. v. Clears (1888), 20 Q. B. D. 304; 
Bianchi v. Offord (1886), 17 Q. B. D. 484; Macey v. Gilbert (1888), 57 
L. J. (a. B.) 461. | 

(d) Re Morritt, Ex parte Official Receiver (1886), 18 Q. B. D. 222. 

(e) These are specified in the Bills of Sale Act (1878) Amendment Act, 1882 
(45 & 46 Vict. c. 43), s. 7; see p. 68, post. 

W.L.~ ~II1. c3 
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which, after the expiration of five clear days (f), warrants removal 
and sale (9). 

The statutory powers of sale conferred upon mortgagees by 
deed (h) do not apply to bills of sale in the statutory form (2); but . 
it is permissible to exclude the restrictions imposed on the statutory 
power of sale(k). A power may be given to sell on or off the 
premises by public auction or private contract (J), but not to affix 
placards to the premises (m). A power may not be given to the 
grantee to purchase the chattels at a valuation (n), or, if he is an 
auctioneer, to retain commission as if selling for the grantor (0). 

Provisions, that the purchaser upon a sale shall not be bound to 
inquire whether default has been made (p), or that the receipt of 
the grantee shall be a sufficient discharge, the buyer not being 
required to see to the application of the purchase-money (q), are 
not for maintenance of the security, or in accordance with the 
statutory form. : 

A bill of sale may provide that the grantee shall be at liberty 
to retain out of the proceeds of sale his principal and interest, with 
all costs incurred in maintaining his security (r); but a wider 
clause for retention of all expenses attending the sale or incurred 
in relation to the security (s), or to which the grantee may be 
put (é), 1s indefinite and not in accordance with the form (wu). 

The grantee cannot stipulate for retention of the bill of sale after 
payment in full (a). 

78. The concluding proviso as to seizure isa characteristic of the 
statutory form, and its omission. has been said to avoid the bill of 
sale (bd). | 


(f) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 5. 13; 
and see p. 70, post. Noexpress power can be given to seize and sell immediately 
on default, as that would conflict with the provisions of the section (Hetherington 
v. Groome (1884), 18 Q. B. D. 789). 

(9) Watkins v. Evans (1887), 18 Q. B. D. 386; Re Morritt, Ex parte Offical 
Tteceiver (1886), 18 Q. B, D. 222. | 

(hk) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), s. 19. 
See title MorTGAGE. 

(<) Calvert v. Thomas (1887), 19 Q. B. D. 204. Compare Watkins v. Evans, supra. 

(k) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), s. 20; 
Re Morritt, Hx parte Official Receiver, supra. 

l) Bourne v. Wall (1891), 64 L. T. 530. | 

en Bardell v. Daykin (1887), 3'T. L. RB. 626. 

n) Lyon v. Morris (1887), 19 Q. B. D. 139. 

0) Furber v. Cobb (1887), 18 Q. B. D. 494. 

(p) Blaiberg v. Beckett (1886), 18 Q. B. D. 96. 

(7) Gibbs v. Parsons (1887), 22 L. J. 96. 

(r) Lumley v. Simmons (1887), 34 Ch. D. 698; Re Morritt, Ex parte Official 
Receiver, supra, where the bill of sale provided for the ‘retention of principal, 
interest, costs, and expenses, with rent, rates, or taxes paid by the grantee, 
and payments for discharging any distress, execution, or incumbrance on the 
chattels, and seizing, retaining, and keeping possession thereof, and in or about 
their carriage, removal, warehousing, or sale. Such a trust of proceeds of sale 
is substantially the same as would be implied if there were no declaration (Le 
Cleaver, Wa parte Rawlings (1887), 18 Q. B. D. 489). 

8) Culvert v. Thomas, supra. 
% Macey v. Gilbert (1888), 57 LL. J. (Q. B.) 461. 
u) Calvert v. Thomas, supra. 
a) Watson vy. Strickland (1887), 19 Q. B. D. 391. 
i Thomas y. Melly (1888), 13 App. Cas. 506, per Lord MAONAGIITEN, at p. 519, 
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The name, address (c), and description of the attesting witness or 


witnesses are also characteristic of the form, and the name only is 
not sufficient without address and description (d). | 

Description, though not synonymous with occupation, includes it; 
and the profession, trade, or calling of the witness must be stated (2), 
or, if he has none, his addition or style Cf). 

'A defect in description cannot be. cured by ihe affidavit filed on 
registration (g), or by extraneous evidence. Where a witness 
attests more than one attestation clause, adding his description to 
only one, it is sufficient if it appears on the face.of the bill of 
sale, as by comparison of handwriting, that the witness in each 
case is the same; but if extraneous evidence is necessary to prove 
this fact, the bill of sale will be void as not in accordance with 
the statutory form (h). 


79. Every bill of sale given by way of security must have annexed 
thereto, or written, thereon, a schedule containing an inventory of 
the personal chattels comprised in it (2), though the statutory form 
itself does not set out a schedule(k). The principal Act also 
requires that a copy of every schedule or inventory annexed to or 
referred to in a bill of sale must be registered (J). 


Ssot. 3.—Defeasance, Condition, or Declaration of Trust. 


80. Any terms agreed to for defeasance of the security must be 
inserted in a bill of sale in the statutory form (m). 

It is also provided by the principal Act (nm) that if a bill of sale is 
made or given subject to any defeasance or condition, or declaration 
of trust not contained in the bodv thereof, such defeasance, condi- 
tion, or declaration of trust shall ‘be deemed to be part of the bill, 
and shall be written on the same paper or parchment therewith 
before the registration, and shall be truly set forth in the copy 
required by the Act to be filed therewith, and as part thereof, 
otherwise the registration shall be void. 

The object of this provision is to restrict, within certain limits, 
the nature of the bargain which can be made by bill of sale, and to 
ensure that the true bargain is registered (0). 

The Act avoids registration of a bill of sale not complying with 
the prescribed formalities, whether the defeasance, condition, or 
declaration of trustis in favour of the grantor or of the grantee, and 


(c) This may be the business address of the witness, not necessarily his private 
residence (Simmons v. Woodward, [1892] A. ©. 100). | 

(d) Parsons v. Brand (1890), 25 Q.B. D. 110; Blankenstein v. Robertson 
(1890), 24 Q. B. D. 543. | 

(ec) Coulson v. Dickson (1890), 25 Q. B. D. 119. 

(7) Sims v. Trollope & Sons, [1897] 1 Q. B. 24, where the witness had no 
occupation. . ; ia 

(9) Parsons v. Brand, Coulson ¥. Dickson, supra. 

(h) Bird v. Davey, [1891] 1 Q. B. 29. 

(1) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 4. 

(&) [bid., Schedule. For the requirements of the Schedule, see pp. 34 et seq., ante. 

(¢) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 10 (2); and see p. 46, Batt, 

(m) See p. 34, ante. 

(2) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 10 (3). 

(0) Pettit _v. Lodge and Harper, [1908] 1 K. B. 744, per FLETCHER 
Movrton, L.J., at p. 749. 
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the avoidance is not, as was formerly supposed (p), confined to a 
defeasance, condition, or declaration of trust limiting the rights of 
the grantee, or affecting them prejudicially in favour of the 
grantor (q). 


81, A defeasance is an instrument or agreement which defeats 
the operation of a bill of sale (r), and is, more strictly speaking, a 
condition (s). 

A collateral agreement forming part of the contract for, but not 
expressed in, a bill of sale, and securing the same, or part of the 
same, sum of.money, is within this provision of the Act, as, for 
example, a contemporaneous mortgage of property by one of two 
grantors to secure, with compound interest, the same payment 
which is secured with simple interest by a bill of sale given by 
both (t). 

And a promissory note, given at the same time as a bill of sale, 
for the same loan and as part of the same transaction, is a 
defeasance within the same provision (a), although it is valid as 
a, note (b). 

So a parol agreement varying the terms of payment contained 
m a bill of sale, if made as part of the same transaction, is a con- 
dition (c). And any bargain different to that expressed in the bilk 
of sale, affecting the rights of either party, as for example an 
alteration of the events on which a seizure may be made, is a 
defeasance which must be incorporated in the bill of sale and 
registered (d). Thus, where a bill of sale provides for payment of 
principal, together with interest, by weekly instalments, an arrange- 
ment to substitute equal weekly payments, of an increased amount, 
to cover principal and interest, so as to avoid calculating. varying 
amounts of interest week by week, is a defeasance, though the 
agoregate amount payable for principal and interest is not altered (d). 


82. It is not every collateral stipulation between the parties that. 
13 within this provision of the Act. Thus, an understanding that 
out of the advance the grantor should repay a debt owing by him 
to the grantee, in part secured by an existing bill of sale, is not a 


(p) Re Lees, Hx parte Collins (1875), 10 Ch. App. 367. 

ia) Edwards v. Marcus, [1894] 1 Q. B. 587. 

vr) Blatberg v. Beckett (1886), 18 Q. B. D. 96. 

(s) Ite Storey, Hx parte Popplewell (1882), 21 Ch. D. 73. 

(t) Hdwards vy. Marcus, supra; Hillis v. Wright (1897), 76 L. T. 522, where 
a mortgage, payable on demand, was given as part of the same transaction 
asa bill of sale payable by instalments, to secure part of the mortgage debt; 
Sharp v. Mcllenry (1887), 38 Ch. D. 427, where there was a contemporaneous 
covenant to pay compound interest on the debt secured by the bill of sale; /fesel- 
tine v. Simmons, [1892] 2 Q. 3B. 547, where a collateral agreement to resort 
first to sccurities, other than the bill of sale, was held to be a condition, though 
not a defeasance. Compare Je Leber (1908), 52 Sol. Jo. 483. 

(a) Counsell v. London and Westminster Loan and Discount Co. (1887), 19 
Q. 1. D. 512. The result is the same though other parties join in the note 
(Onn y. Lisher (1889), 5 'T. L. R. 504). 

b) Monetary Advanee Co. vy. Cater (1888), 20 Q. B.D. 785. 

c) Ie Southam, Ia parte Southam (1874), Ta. Rt. 17 Mg. 578. 

(d) Pettit vy. Lodge and Harper, [1908] 1 IX. B. 744, overruling Zteed v.. Franks 
(1900), 16D. Li. RB. 847. 
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condition or declaration of trust(e). A mere deposit by the grantor 
of a policy of insurance as collateral security for the debt secured 
by the bill of sale is not a defeasance or a condition (f), nor is the 
guarantee of a third party to pay on demand any unpaid balance 
of loan and interest, in the event of the bill of sale becoming 
inoperative, or an insufficient security (9). a | 

Terms made subsequent to the bill of sale are not within the 
provisions of the section (h). © 


83. Where registration is made void by this provision a bill of 
sale given by way of security is void in respect of the personal 
chattels comprised therein (¢); but an absolute bill of sale is only 
avoided as against the persons, and to the extent, mentioned in the 
principal Act (4). 


Sucor. 4.—Attestation. 
Sus-SeEcr. 1.—DNecessity for Attestation. 


84. Absolute bills of sale, as well as those given by way of security 
for the payment of money by the grantor, must be duly (J) attested (m), 
but with different formalities. 


SuB-SECT. 2.—Absolute Bills of Sale. 


85. An absolute bill of sale must be attested by a solicitor of 
the Supreme Court, and the attestation must state that, before the 
execution of the bill of sale, the effect thereof has been explained to 
the grantor by the attesting solicitor (n), otherwise it will be void to 
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avoidance. 


All bills of 
sale must be 
attested. 


Attestation 
by solicitor. 


the extent and against the persons named in the principal Act (0), | 


though valid as between the parties (:). 

It is not required that an explanation of the bill of sale shall in 
fact have been given, though the attestation must so state (q); and 
the affidavit filed on registration need not verify the fact of 
explanation (7). 


(e) Thomas v. Searles, [1891] 2 Q. B. 408. The section does not apply to 
an agreement not to register a bill of sale (Re Storey, Hx parte Popplewell (1882), 
21 Ch. D. 73), or to a purchase in trust for another (Robinson vy. Collingwood 
(1864), 34 L. J. (c. Pp.) 18). It has been said not to apply to an agreement for 
a bonus, but this is doubtful (Re Lees, Hx parte Collins (1875), 10 Ch. App. 367). 

td) Carpenter v. Deen (1889), 23 Q. B. D. 566. | 

g) Oakes v. Green (1907), 23 T. L. R. 560. 

(h) Linfoot v. Pockett, [1895] 2 Ch. 835. 

(7) See p. 54, post. 

(k) See p. 55, post. 

(2) That is, in the manner prescribed (Parsons vy. Brand, Coulson vy. Dickson 
(1890), 25 Q. B. D. 110). : 

{m) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 8; Bills of Sale Act 
(1878) Amendment Act, 1882 (45 & 46 Vict. c. 48), s. 8. | : 

(n) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 10 (1), which is not repealed 
by the Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. . 43), s. 10, 
as regards bills of sale given otherwise than by way of security (Swift v. Pannell 
(1883), 24 Ch. D. 210; Casson v. Churchley (1884), 53 L. J. (Q. B.) 335). 

(0) Bills of Sale Act, 1878, s..8; and see p. 55, post. 

(p) Davis v. Goodman (1880), 5 C. P. D. 128. 

(q) Re Haynes, Hx parte National Mercantile Bank (1880), 15 Ch. D. 42. 

(r) Re Roper, Ex parte Bolland (1882), 21 Ch. D. 543. 
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An absolute bill of sale may be attested by the solicitor for both 
parties (s), or by the grantee’s solicitor (4), or his managing 
clerk, being a solicitor, though not practising on his own account (u). 
But a solicitor who is party to the bill of sale cannot attest it (w). 


86. An affidavit proving due attestation must be filed on registra- 
tion (x). It is not enough to verify the handwriting of the attesting 
solicitor and state that he explained the bill of sale to the grantor ; 
the affidavit must prove that the solicitor whose name appears as the 


_ attesting witness was present when the bill of sale was executed by 


Attestation 
by credible - 
witnesses. 


Necessity for 
registration. 


Mode of 
registration. 


the grantor (y).° | 

It will be sufficient if it can be inferred from the whole affidavit 
that the solicitor did in fact attest the bill of sale, although this is 
not expressly stated (z). 


SuB-SEcT. 3.—Bills of Sale by way of Security. 


87, The amending Act requires that the execution by the grantor 
of every bill of sale given by way. of security shall be attested (a) 
by one or more credible witnesses, not being parties thereto (0). 

Although a party cannot attest a bill of sale, his agent or 
manager may do so (¢). 


, Szor. 5.—Registration. 
- Sus-Szor. 1.—In General. 


88. Both absolute bills of sale (d) and bills of sale given by way 
of security (e) are required to be registered. 
' The mode of registering both kinds of bills of sale is regulated 
by the principal Act, and is as follows: the bill of sale with every 
schedule or inventory thereto annexed or therein referred to, and 
a true copy of such bill and of such schedule or inventory and of 
every attestation of the execution of such bill of sale, together with 
the prescribed affidavit, must be presented to the registrar; and the 
copy bill of sale and affidavit must be filed with him (/). 


(s) Vernon v. Cooke (1880), 49 L. J. (c. P.) 767. 
(¢) Penwarden v. Roberts (1882), 9 Q. B. D. 137. 
(wu) Hill v. Kirkwood (1880), 42 L. T. 105. 
-(w) Seal vy. Claridge (1881), 7 Q. B. D. 516. : 
te Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 10. (2). 
* Ford vy. Kettle (1882),9 Q. B. D. 189; Sharpe -v. Birch (1881), 8 
Q. B. D. 111; Re Moulson, Hx parte Knightley (1882), 46 L. 'T. 776. 
(z) Yates v. Ashcroft (1882), 47 L. T. 337; Cooper v. Zeffert (1883), 32 W. R. 
402. 
(a) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c 43), s. 8 ; 
and see p. 58, post. 
b) Ibid., 8. 10. 
3 Peace v. Brookes, [1895] 2 Q. B. 451. 
(d) Dills of Sale Act, 1878 (41 & 42 Vict. c. 31), ¢. 8. 
(e) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c 43), 


g. 8. 

(/) Bills of Salo Act, 1878 (41 & 42 Vict. c. 31), 5. 10 2) > ‘Such bill, with 
every schcdule or inventory thereto annexed. or therein referred to, and also a 
true copy of such bill and of evory such schodule or invontory, and of every 
attestation of the oxccution of such bill ofsalo, togothor with an affidavit of the 
time of such bill of sale boing made or givon, and of its due oxecution and 
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The place of registration is the Bills of Sale Department of the 
Central Office at the Royal Courts of Justice, London (9). 


Sus-SEcr. 2.—Time for Registration. 


89, The time for registering absolute bills of sale is within seven 
clear days after the making or giving thereof (h), and for a bill of sale 
given by way of security, within seven clear days after the execu- 
tion thereof, or if executed in any place out of England, then within 
seven clear days after the time at. which it would, in the ordinary 
course of post, arrive in England, if posted immediately aiter the 
execution thereof (%). 

When the time for registering a bill of sale expires on a Sunday 
or other day on which the registrar’s office is closed, the registration 
is valid if made on the next following day on which the office 
is open(k). Power is given to extend the time for registration in 
certain cases ((). | 

During the time allowed for registration, a bill of sale, if other- 
wise valid, is effectual though unregistered, even if within that time 
there purports to have been registration which turns out to be 
insufficient (m). 


Sus-Sror. 3.—True Copy, and Affidavit on Registration. 


90. The copy of the bill of sale, schedule or inventory, and attes- 
tation, to be presented to, and filed with, the registrar, must be sub- 
stantially a true copy, but need not be an exact copy, and clerical 
or verbal errors, which cannot mislead, do not avoid registration (n). 

A catalogue of chattels referred to in the schedule to a bill of 
sale, when the chattels can be identified without referring to the 
catalogue, is not a schedule or inventory within the meaning of 
the Act (0). 


attestation, and a description of the residence and cccupation of the person 
making or giving the same (or in case the same is made or given by any person 
under or in the execution of any process, then a description of the residence and 
occupation of the person against whom such process issued), and of every attesting 
witness to such bill of sale, shall be presented to and the said copy and affidavit 
shall be filed with the registrar within seven clear days after the making or 
giving of such bill of sale, in like manner as a warrant of attorney in any 
personal action given by a trader is now by law required to be filed.” 

g) B.S. O., Ord. 61. As to local registration, see p. 51, post. 

h) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), ss. 8, 10 (2). 

(*) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 8 

(k) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 22. 

(1) Ibid., s. 14; and see p. 74, post. 

(m) Marples v. Hartley (1861), 30 L. J. (a. B.) 92; Banbury v. White (1863), 
32 L. J. (Ex.) 258. 

(n) Re Hewer, Ex parte Kahen (1882), 21 Oh. D. 871, wher® words were left 
out; Sharp v. Brown (1887), 38 Ch. D. 427, where blanks in the copy were filled 
up in the original; Gardnor v. Shaw (1871), 24 L. T. 319, where there was a 
mistake in name; Liliott v. Freeman (1863), 7 L. T. 715, where the mistake 
was in the consideration; Thomas v. Roberts, [1898] 1 Q. B. 657, where the date 
of execution was stated in the original, but omitted in the copy; Coates v. Moore, 
_ [1903] 2 K. B. 140, where the omission of the signature of the grantor and 
eeeune witness, with description, was supplied by the affidavit filed with 

@ copy. 
(0) Davidson v. Carlion Bank, [1893] 1 Q. B. 82. 
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91. The affidavit presented to and filed with the registrar (p) must 
prove—(1) the due execution and attestation of the hill of sale, 
(2) the residence and occupation of the grantor, and of every attesting 
witness, and (3) the true date of the execution of the bill of sale (q). 
It is sufficient to state that the bill of sale was executed on the day 
it bears date. An obvious mistake in date, as 1806 for 1876, is not 
a fatal defect (r). 

Affidavits may be’ sworn before a master of the High Court or a 
commissioner of oaths (s); and every first and second-class clerk in 
the Bills of Sale Department of the Central Office has authority to 
take oaths and affidavits in matters relating to that department (qa). 

The rules of the Supreme Court relating to affidavits (b) apply to 
an affidavit on registration of a bill of sale, and such an affidavit 
may not be sworn before the solicitor to the grantor or grantee, who 
is a party within the meaning of the rule(c), or before any agent or 
correspondent of such solicitor, or before a party himself; and an 
affidavit which would be insufficient if sworn before the solicitor 
himself is insufficient if sworn before his clerk or partner (d). If 
an affidavit on registration be sworn before the solicitor acting for 
the grantee in preparing or filing the bill of sale registration is 
avoided (c). 

A clerical error in the jurat of an affidavit may be a mere 
irregularity (e). Thus, where the jurat omits to describe the 
officer swearing the affidavit on registration as a commissioner, the 
affidavit is admissible in the absence of proof that he is not a 
commissioner (f/f). But where the commissioner does not sign his 
name to the jurat, the affidavit is incomplete, and registration is 
avoided (9). 


Sus-SEor. 4.—Description of Parties and Attesting Witnesses. 


92. The affidavit filed on registration must contain a descrip- 
tion (h) of the residence and occupation of the grantor and of every 
attesting witness to the bill of sale (#), in order that creditors and 


(p) For form see R. S. C., Appendix B, 24, and Encyclopzdia of Forms, 
Vol. VIIL., p. 793. 

(q} Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 10 (2). 

(r) Lamb v. Bruce (1876), 45 Ju. J. (Q. B.) 588. 

(8) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31),8. 17. Itis perjury to make or 
use any false affidavit for the purposes of the Act (ibid.); see title CRIMINAL 
LAW AND PROCEDURE. For commissioners of oaths, see title SOLICITORS. 

(a) B.S. C., Bills of Sale Acts, 1878 and 1882, r. 12; and see Yearly County 
Court Practice, 1908, Vol. IT., p. 71. 

b) R.S. C., Ord. 38. 
c) Baker v. Ambrose, [1896] 2 Q. B. 372. 

(d) B.S. 0., Oud. 38, rr. 16, 17. 

(ec) See tbid., r. 14. 

(f) Ite Chupman, Hx parte Johnson (1884), 26 Ch. D. 338. 

(y) Browny. London and County Advance and Discount Co. (1889), 5 T. L. BR. 199. 

(4) Description to the best of the deponent’s belief is sufficient (Moe v. 
Bradshaw (1866), Ta, R. 1 Exch. 106), Compare R. S. C., Ord. 38, r. 3. Bo 
where the description is given in the introductory part, but left blank in the 
body of the affidavit, the registration is valid (Bla‘berg v. Parke (1882), 10 
Q. B. D. 90). 

(7) Iivery witness must be described (Pickard v. Marriage (1876), 1 Ex. D. 


_ 364), and every grantor (J/ooner v. Parmenter (1862), 10 W. It. 618). 


_—- 
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others concerned may make inquiries before dealing with the 
grantor (h). 

A description is sufficient which identifies the grantor and 
attesting witnesses, and enables a person by ordinary inquiry to 
ascertain where to find the objects of his search (0). 

The description must be of residence and occupation at the time 
of registering the bill of sale, not at the time of its execution (m). 

Although the Acts make no provision for stating the names 
of the parties, a wrong christian name or surname, when coupled 
with a misdescription of occupation, or probably of residence, may 
be so inaccurate and misleading as to avoid registration (7). 


93. The statutory form of bill of sale, as already noted (0), 
requires the address and description of the grantor and every attest- 
ing witness to be stated on the face of the bill of sale; but this 
information must be given also in the affidavit filed on registra- 
tion (p). Where, without any intention to mislead and without 


anyone having been in fact misled, the address of the grantor or 


of an attesting witness is not correctly given in the bill of sale 
itself, but his residence and occupation are accurately stated in the 
affidavit, the registration is valid (q). 

On the other hand, if the affidavit contains no description (r), or 
an untrue or mis-stated description (s), registration will be avoided ; 
and where the bill of sale and affidavit differ, the bill of sale cannot 
be used to cure a defective description in the affidavit (¢), .even 
though the description is given correctly in the bill of sale (a). But 
the bill of sale may be referred to, in order to supplement or correct 
an imperfect or ambiguous description in the affidavit (b) ; and mere 
surplusage may be rejected, if the meaning is clear (c). 

The affidavit will be sufficient, if, referring to the description of 


address and occupation given in the bill of sale, it states that it is 
“orrect (d). 


The burden of proof is on the person alleging that the description 


(kb) Jones v. Harris (1871), L. B. 7 Q. B. 157. 
(!) Blount v. Harris (1878), 4 Q: B. D. 608. | 
(m) Button v. O'Neill (1879), 4 OC. P. D. 354.. The description of the grantor 


‘AS carrying on a business which he has ceased to carry on (Cooper v. Davis 


(1884), 32 W. R. 329; Proctor v. Lucius (1903), 19 T. L. R. 458), or as 
‘until lately” a commercial traveller (Castle v. Downton (1879), 5 C. P. D. 
56), 1s insufficient. But where the grantor absconded before registration, the 
description of his address as in the ‘bill of sale was held sufficient (Re Hewer, 
Ex parte Kahen (1882), 21 Ch. D.-871). 

(n) Lee v. Turner (1888), 20 Q. B. D. 773; Stokes v. Spencer, [1900] 2 Q. B. 
483. 

(0) See pp. 36, 43, ante. 

(p) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 10 (2). 

(9g) Dolcini v. Dolcini, [1895] 1 Q. B. 898. 

(r) Hatton v. English (1857), 26 L. J. (a. B.) 161. 

(s) Brodrick v. Scalé (1871), L. R. 6 C. P. 98. 

(t) Murray v. Mackenzie (1875), L. R. 10 C. P. 625. 

(a) Marks v. Derrick (1899), 80 L. T. 60. 
a) Jones v. Harris, supra; Re Bent, Ex parte Mackenzie (1873), 42 L. J. (Bcy.) 
25. 

(c) Blount v. Harris, swpra, where the addition of ‘‘in the city of London” 
to the description ‘‘ Acton” was rejected. 

(d) Foulger v. Taylor (1860), 5 H. & N. 202, 

te 
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is misleading (e), or should be otherwise stated (f), or that, where 
no occupation is described, the person in fact has one (g); and 
when the facts are ascertained, the question of sufficiency of | 
description is for the judge (h). 


94. The residence of the grantor and attesting witnesses 
must be described in the affidavit with such reasonable certainty 
and sufficiency as to identify them, and with a particularity depending 
on the circumstances of the case (1). 

In some instances a more detailed description, as of a street, or 
even a number, may be necessary, and a misleading mistake in 
number may avoid registration (k). 

It is not necessary to set out every residence or place of 
business ; and if the person described has two or more addresses, 
it is sufficient to describe him as of the principal one (J). 

The residence required is not necessarily the place where the 
party lives; and an address where he is most likely to be found, 
as, for instance, his place of business, or his employer’s place of 
business, 1s sufficient (m). 


95. Occupation, for the purposes of registration, is the trade, 
business, or calling, which a person pursues to get a living (n), the 
business in which a man is usually engaged to the knowledge of 


_ his neighbours (0). If a person has an occupation, it must be 


described (p) ; but if he has none, it is unnecessary so to state in 


(e) Throssell v. Marsh (1885), 53 L. T. 321. 

(f) Grant v. Shaw (1872), L. R. 7 Q. B. 700 

(g) Sutton v. Bath (1858), 3 H. & N. 382. 

(h) Phillips v. Burt (1862), 2 F. & F. 862. 

(i) Hickley v. Greenwood (1890), 25 Q. B. D. 277; Briggs v. Boss (1868), L. R. 
3 Q. B. 268, where the description of the witness as of Hanley, without further 
address, was held sufficient, letters so addressed reaching him. 

(k) ts v. Mackenzie (1875), L. R. 10 C. P. 626 ; Marks v. Derrick (1899), 
80 L. TI. 60. : 

(1) Greenham v. Child (1889), 24 Q. B. D. 29; Cooper v. [bberson (1881), 44 
L. T. 309; Re Moulson, Hx parte Knightley (1882), 46 L. T. 776. 

(m) Hewer vy. Coz (1860), 30 L. J. (a. B.) 73. So a clerk may be sufficiently 
described as of his employer’s address, where he can be found during business 
hours (Simmons v. Woodward, [1892] A. OC. 100; Blackwell v. England (1857), 
27 L. J. (Q. B.) 124). 

n) Tuton v. Sanoner (1858), 27 L. J. (Ex.) 293. 

% Luckin vy. Hamlyn (1869), 21 L. T 366, per Martin, B., at p. 366; Never- 
son v. Seymour (1908), 97 L. T. 788. 

(p) The following descriptions have been held sufficient: describing a merchant 
shipbroker as broker (Gugen v. Sampson (1866), 4 F. & EF. 974); Government or 
insurance clerk (Grant y. Shaw (1872), L. R. 7 Q. B. 700); describing a clerk 
to an accountant as an accountant (Briggs v. Boss, supra); clerk, not stating his 
employer’s occupation (Lamb yv. Bruce (1876), 45 L. J. (Q. B.) 538). But tho 
description ‘‘ married woman ”’ is insufficiont, if she has an occupation (/vemble 
v. Addison, [1900] 1 Q. B. 480), or tho description ‘‘ gentloman” where the 

erson described has any office or employment (Allen v. Thompson (1856), 25 
u. J. (EX.) 249), or is a solicitor’s clork (Brodrick v. Scalé (1871), L. R. 6 C. P. 
98; Seales v. T'ennani (1860), 29 L. J. (a. B.) 188), or is a silk buyer (Adams v. 
Graham (1864), 33 L. J. (Q. B.) 71). It is not sufficient to describe a manager 
of a theatre (te Vining, La parte Hooman (1870), li. R. 10 liq. 63), or a com- 
mercial traveller (Matthews v. Buchanan (1889), 5 T. i. BR. 373), as ‘ esquire,” 
or a school-master, as tutor, and by a wrong name (Lee v. Turner (1888), 20 
Q. B. D. 778), or a clerk to a railway, 18 an accountant (Larchin v. North- 
Western Deposit Bank (1875), Ll. R. 10 Exch. 64). 
e 
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the affidavit (q). If a person has no occupation, it is unnecessary 
to set out details of business undertakings in which he may be 
interested or engaged (7). 

The description should be of the principal, substantial occupa- 
tion; and if that is stated, an omission, not calculated to mislead, 
of some other occupation followed by the person described is not a 
defect (s). | | 

Surplusage, added to an otherwise correct description of occupa- 
tion, may be rejected (¢). 

Such description should be given that if inquiry be made in the 
place where the person resides he may be easily identified (a), and 
if the description identifies the true occupation, 16 will be sufficient 
even though the person may not be actively pursuing his occupation 
at the time (0); but former (c), or proposed, occupations need not be 
described (d). 

| Szor. 6.—Local Registration. 


96. Where the affidavit which is required to accompany a bill of 
sale when presented for registration describes the residence of the 
person making or giving the same, or of the person against whom 
the process is issued, as being in some place outside the London 
bankruptcy district (e), or where the bill of sale describes the chattels 


(q) Re Symonds, Ex parte Young (1880), 42 L. T. 744, where a blank was left 
in the affidavit for ‘‘ occupation,” the person described having none. So the 
description ‘‘ gentleman” is sufficient for one who has no regular employ, if 
not inapplicable to his position (Gray v. Jones (1863), 14 CO. B. (N. 8.) 743; Smith 
v. Cheese (1875), 1 C. P. D. 60), provided the words ‘‘of no occupation” are 
added (Filing Department Notice, Dec. 4, 1902; Yearly Practice, 1908, v. 505). 
The scheduled form requires the addition or style of a witness, without occupa- 
tion, to be stated in the attestation clause; see p. 35, ante. 

(r) Feast v. Robinson and Fisher (1894), 70 L. T. 168, where a country gentleman, 
the sleeping. partner in a business, was described as of no occupation ; Luckin v. 
Hamlyn (1869), 21 L. T. 866, where a widow, so described, was managing a farm 
as executrix; Davies v. Jenkins, [1900] 1 Q. B. 133, where a married woman, 
so described, was conducting a farm in her husband’s absence; Usher v. Martin 
(1889), 24 Q. B. D. 272, where a married woman was the leaseholder of a 
public-house conducted by her husband. The question whether a description of 
the occupation of a married woman, who lives with and keeps house for her 
husband, is sufficient is one of degree (Neverson v. Seymour (1908), 97 L. 'T. 788). 

(s) Throssell vy. Marsh (1885), 53 L. T. 321; Re Wills, Hu parte National 
Deposit Bank (1878), 26 W. R. 624; Re Haynes, Hx parte National Mercantile Bank 
(1880), 15 Ch. D. 42. 

(t) Re Storey, Hx parte Popplewell (1882), 21 Ch. D. 78. 

(a) Luckin v. Hamlyn, supra. — 

(0) Sharp v. McHenry (1887), 388 Ch. D. 427, where the person referred to 
was a contractor and financial agent, out of business; Martinson v. Consolidated 
Co. (1889), 5 T. L. BR. 358, where he was a commercial clerk, out of employ; 
Re Davies, Hu parte Hquitable Investment Co. (1897), 77 L. T. 567, where an 
pial known as such, was held sufficiently so described, though not on the 
stage. 

(c) Smith v. Cheese, supra, where the description of the grantor, who was 
without regular occupation, as ‘‘ gentleman” was sufficient, though formerly he 
had been a proctor’s clerk. | 

(d) Re Davey, Ex parte Chapman (1881), 45 L. T. 268. 

(e) The London bankruptcy district under the Bankruptcy Act, 1869 (32 & 33 
Vict. c. 71), s. 60, is now defined by s. 96 and Sched. III. of the Bankruptcy 
Act, 1883 (46 & 47 Vict. c. 52). See also title BANKRUPTCY AND INSOLVENCY, 
Vol. IT., p. 47, note (q). 
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enumerated therein as being in some place outside the London 
bankruptcy district, the registrar under the principal Act must 
forthwith, and within three clear days after registration in the prin- 
cipal registry, and in accordance with directions prescribed by 
the rules, transmit an abstract (f), in a form prescribed by the 
rules (g), of the contents of such bill of sale to the county court 
registrar in whose district such places are situate, and if such places 
are in the districts of different registrars to each such registrar. 

Every abstract so transmitted must be filed, kept, and indexed by 
the registrar of the county court in the manner prescribed by the 
rules (h), and any person may search, inspect, make extracts from, 
and obtain copies of the abstract so registered in the like manner 
and upon the like terms as to payment or otherwise as near as may 
be as in the case of bills of sale registered by the registrar under 
the principal Act (2). 

The provisions for local registration are directory, and the 
registrar’s default in transmitting the abstract to a county court 
registry does not avoid registration (7). 


Sect. 7.—Renewal of Registration. 


97. The registration of a bill of sale, whether executed before 
or after the commencement of the principal Act, must be renewed 
once at least every five years, and if a period of five years elapses 
from the registration, or renewed registration, of a bill of sale with- 
out a renewal or further renewal, as the case may be, the registration 
becomes void. But a renewal of registration does not become 
necessary by reason only of a transfer or assignment of a bill of 
sale (Kk). 


98. The renewal of a registration is effected by filing with the 
registrar an affidavit stating the date of the bill of sale and of the 
last registration thereof, and the names, residences, and occupations 
of the parties thereto as stated therein, and that the bill of sale is 
still a subsisting security (2). This affidavit must state the names, 


ene een 








(f) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 11, 
where the expressions used are “the prescribed directions,” ‘‘the prescribed 
form,” “the prescribed manner.” By s. 4 of the Bills of Sale Act, 1878 (41 & 42 
Vict.’c. 31), ‘‘prescribed’’ means prescribed by rules made under the provisions 
of the Act, and by s. 21 power to make such rules is conferred. The rules in 
question are the RK. S. C., Bills of Sale Acts, 1878 and 1882, for which see Yearly 
Practice, 1908, p. 1462. Directions for the transmission of the abstract are 
contained zbid., r. 4. 

(7) R.S. C., Bills of Sale Acts, 1878 and 1882, r. 3, and Appendix. 

h) Tbid.,-rr. 7, 8. 

Ms Provision is made (ibid., r. 10) for the scarch and inspection of abstracts 
in tho office of the registrar of the county court, and for making extracts from, 
or obtaining office copies of, such abstracts, also (r. 5) for re-registration and 
(r. 6) for entoring notice of satisfaction. 

J) Trinder v. Raynor (1887), 56 Li. J. (a. B.) 422. 

ty} Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 11, which applies also to 
bills of sale executed before the commencement of the Act, and registered 
under the Acts repouled (7bid., s. 23). 

(7) Lbid. The affidavit may be in tho form set forth dbid., Sched. A. See 
also Encyclopadia of Forms, Vol. VIII., p. 794. 
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residences, and occupations of the parties as stated in the bill of 
sale, even though they are there stated incorrectly; but the correct 
descriptions may be added. If these requirements of the Act are 
not complied with, the renewal of registration will be invalid (m). 
Local registration of renewals is effected (n) in the manner reuqired 
by the amending Act on registering a bill of sale (0). 


99. The time for renewal of registration may be extended by 
order of a judge of the High Court, where the omission to renew is 
accidental or due to inadvertence (p); but it cannot be extended 
in the case of a bill of sale the registration of which had become 
void for want of renewal before the principal Act came into opera- 
tion (q), nor can such a bill of sale be renewed under the principal 
Act (r). 


100. Bills of sale registered before the commencement of the 
amending Act, and re-registered, are not affected by that Act (s), 
nor does it apply to bills of sale registered under the repealed 
Acts, even though renewal of registration has not taken place (¢). 

If registration of a bill of sale to which the amending Act apples 
is not duly renewed, the bill of sale will be void in respect of the 
personal chattels comprised therein (w). 


Part Vii—Avoidance of Bills of Sale. 


Secr. 1.—Bills of Sale by way of Security. 


101. A bill of sale by way of security for the payment of money 
is void—(1) if 16 is not duly attested (w) ; (2) if 16 1s not duly regis- 
tered (x); (8) if the consideration is not truly set forth (y); (4) if it 
is not in accordance with the statutory form (2); (5) if i6 is made 
in consideration of any sum under £30 (a); or (6) if it is a suc- 
cessive bill of sale, that is, if it is executed within, or on the 
expiration of, seven days after the execution of a prior unregistered 
bill of sale, and if it is given for the same or part of the same debt 
and comprises all or part of the same chattels (b). 





(m) Re Morris, Hx parte Webster (1882), 22 Ch. D. 136. 

(n) R.S. C., Bills of Sale Acts, 1878 arid 1882, r. 5. See Veany County Court 
Practice, 1908, Vol. II., p. 70. 

(0) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 11. 

(w) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 14; and see p. 74, post. 

(q) Re Emery, Ex parte Chief Official Recetver (1888), 21 Q. B. D. 405. 

2 Askew v. Lewis (1883), 10 Q. B. D. 477. 

(s) Bills of Sale Act, (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 3; 
aud see p. 4, ante. 

(2) Cookson v. Swire (1884), 9 App. Cas. 653. 

(u) Fenton v. Blythe (1890), 25 Q. B. D. 417. 

(w) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 8. 8; 
and see pp. 45, 46, ante. 

(x) Ibid. ; and see pp. 46 et seq., ante. 

(y) Ibid. ; and see pp. 31 et seq., ante. 

(z) Lbid., "s, 9; and see pp. 34 ef seq., ante. 

(a) Lbid., s. 12; and see pp. 30, 31, ante. 

(>) Bills ‘of Sale Act, 1878 (41 & 42 Vict. o. 31), s. 9; and see p. 64, post. 
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The registration of a bill of sale is void, if the bill is given 
subject to an unregistered defeasance, condition, or declaration of 
trust(c), or if the registration is not renewed once at least every 
five years (d). , 


102. The extent of avoidance is not the same inallcases. A bill of 
sale which is void, as not in accordance with the statutory form, is 
void altogether (¢), so that agreements contained in it cannot be 
enforced (f); and the same result seems to follow the avoidance 
of a bill of sale given in consideration of any sum under £380 (9). 

But want of due attestation, registration, true statement of con- 
sideration, or renewal of registration, only avoids a bill of sale in 
respect of the personal chattels comprised therein (h), leaving it 
available for the enforcement of agreements for payment of principal 
and interest(2), or for other purposes (7). Thereis the same limited 
avoidance of successive bills of sale (£). 

A bill of sale is also void, except as against the grantor, in 
respect of chattels which are not specifically described in the 
schedule (/), or of which the grantor was not true owner (m). 

Bills of sale by way of security are no protection against a 
distress for taxes, poor and other parochial rates (7). 


103. As already noted, possession taken under a void bill of sale 
does not protect the chattels; nor is the bill of sale any defence to 
an action for seizing the goods(o). But the grantee of a bill of sale 
may by an independent bargain acquire rights to chattels com- 
prised in it which may remain effective, although the bill of sale is 
held void; but no right, in addition to those conferred by the bill 
of sale, arises where the grantor only intends to carry out its 
provisions on his part (:p). 


(c) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 10 (38). 

(d) Ibid., s. 11. 

(e) See p. 34, ante. 

(f) Davies v. Rees (1886), 17 Q. B. D. 408. 

(g) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 12. 

(h) Davies v. Rees, supra. : 

(i) Heseltine v. Simmons, [1892] 2 Q. B. 547, A defeasance not stated in 
a bill of sale avoids it altogether under s. 9 of the Bills of Sale Act (1878) 
Amendment Act, 1882 (45 & 46 Vict. c. 43); but the omission of a condition 
only avoids registration under s. 10 (8) of the Bills of Sale Act, 1878 (41 & 42 
Vict. c. 31). 

(7) Le ie Ex parte Byrne (1888), 20 Q. B. D. 310, where the deed was 
held a valid mortgage of property other than personal chattels; Mum/ford v. 
Collier (1890), 25 Q. B. D. 279, where it created the relation of landlord and 
tenant; and sec p. 35, ante. 

k) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 9. 

l) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 4. 

m) Ibid., 8. 5. 

n) /bid., 8.14; and see p, 68, post. 

0) See p. 34, ante. Where a bill of sale is void, the sureties for its performance 
aro discharged (Prown v. Blaine (1884), 1 T. lL. BR. 158). A surety for a debt 
secured by bill of sale is discharged to the extent of the security lost by the 
rrantco’s default to register or enforce its provisions (Wulf? and Billing v. Jay 
1872), J. R. 7 Q. 13. 756). 

(p) Lurber v. Cobb (1887), 18 Q. B. D. 494, If the grantor consents to the 
appropriation of the procecds of sale of chattels comprised in a bill of sale, he 
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104. Ifa grantor has treated the bill of sale as valid for his own 
purposes, to the possible prejudice of the grantee, he cannot aiter- 
wards be heard to say that it is void (q). | 


Suor. 2.—Absolute Bills of Sale. 
Sus-Secr. 1.—LHatent of Avoidance. 


105. A bill of sale given otherwise than by way of security for 
the payment of money, or registered before the commencement of 
the amending Act, is not invalid under any provision of that Act. 

Such a bill of sale, though not complying with the provisions of 
the principal Act, is good between the parties (7), and 1s void only 
to the extent, and as against the persons, mentioned in the prin- 
cipal Act, namely, trustees or assignees in the grantor’s bankruptcy 
or liquidation (s) or under any assignment for the benefit of his 
creditors, sheriffs’ officers, and other persons seizing chattels under 
execution against the grantor, and every person on whose behalf 
such process of execution shall have been issued (t). 

An absolute bill of sale 1s not avoided against the grantor or 
any person other than those above mentioned (u); and it is only 
avoided against the persons mentioned so far as regards the 
property in, or the right to the possession of, any chattels comprised 


cannot, nor can those representing him, claim them on the ground that the bill 


of sale was void (Parsons v. Dewsbury and Clarke (1887), 3 'T. L. R. 354). 

(q) Roe v. Mutual Loun Fund, Lid. (1887), 19 Q. B. D. 347 {returning 
grantees as partly secured in liquidation proceedings, and paying them a com- 
position on balance); Comitti v. Maher (1905), 94 L. T. 158 (requesting, or 
concurring in, grantee’s assertion of title under the bill of sale to defeat 
executions). 

(r) Davis v. Goodman (1880), 5 C. P. D. 128. A bill of sale within the 
principal Act by jomt grantors, on one becoming bankrupt, is only avoided 
to the extent of his interest in the chattels (Re Reed, Ex parte Brown (1878), 9 
Ch. D. 389). 

(s) As to a scheme or composition, see Bankruptcy Act, 1890 (53 & 54 Vict. ¢. 
71), s. 3-(16), (17), and title BANKRUPTCY AND LInsotveNocy, Vol. II., pp. 79 
et seqg., 325 et seq. : 

(¢) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 8: “Every bill of sale to 
which this Act applies shall be duly attested and shall be registered under this 
Act within seven days after the making or giving thereof, and shall set forth 
the consideration for which such bill of sale was given, otherwise such bill of 
sale, as against all trustees or assignees of the estate of the person. whose 
chattels, or any of them, are comprised in such bill of sale under the law relating 
to bankruptcy or liquidation, or under any assignment for the benefit of the 
ereditors of such person, and also as against all sheriffs officers and other 
persons seizing any chattels comprised in such bill of sale, in the execution of 
any process of any Court authorising the seizure of the chattels of the person by 
whom or of whose chattels such bill has béen made, and also as against every 
person on whose behalf such process shall have been issued, shall be deemed 
traudulent and void so far as regards the property in or right to the possession 
of any chattels comprised in such bill of sale which at or after the time of filing 
the petition for bankruptcy or liquidation, or of the execution of such assign- 
ment, or of executing such process (as the case may be), and after the expira- 
tion of such seven days, are in. the possession or apparent possession of the 
person making such bill of sale (or of any person against whom the process has 
issued under or in the execution of which such bill has been made or given, as 
the case may be).”’ | 

(u) L.g., the liquidator of a company (Re Marine Mansions Co. (1867), L. RB. 
4 Eq. 601); unsecured creditors of an insolvent estate (Re D’Epinewil (Count) 
(1882), 20 Ch. D. 217). . 
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| 

in such bill of sale, which at or after the time of the filing of a 
petition for bankruptcy or liquidation, or of the execution of any 
assignment for the benefit of creditors, or of the execution of pro- 
cess of any court authorising the seizure of the chattels (as the 
case may be), and after the expiration of the seven days from 
the execution of the bill of sale allowed for its registration, are in 
the possession or apparent possession of the grantor (w). 


106. During the seven days allowed for registration an absolute 
bill of sale, otherwise valid, is not avoided by the occurrence of the 
events mentioned, although the grantor remains in uncontrolled 
possession of the chattels comprised therein. If before the occur- 
rence of any of the events mentioned the grantee takes and holds 
actual possession, registration is unnecessary (@). 


Sus-Secr. 2.—Apparent Possession. 


107. The doctrine of apparent possession now only affects bills of 
sale to which the amending Act does not apply. Personal chattels 
are in the apparent possession of the grantor of a bill of sale so 
long as they remain or are in or upon any house, mill, warehouse, 
building, works, yard, land, or other premises occupied by him, 
or are used or enjoyed by him in any place whatever, notwith- 
standing that formal possession of them may have been taken by 
or given to any other person (0). 

The possession of the grantor may either be actual, or apparent 
as defined above, where chattels are on premises occupied by him, 
which means de facto occupation in the ordinary sense of the 
term (c), or where they are used or enjoyed by him in any place (d). 

Chattels not in possession of the grantor, but held for him by a 
bailee, may remain in his apparent possession (¢), if not held under 
a pledge or lien(f). — 

Goods may still be in the grantor’s apparent possession, although 
a demand of possession or threat to take forcible possession has 
been made by the grantee (9). 


108. To terminate the grantor’s apparent possession there mustbe 
more than formal possession (hk). Something must be done which 
in the eyes of everybody who sees the goods, or who is concerned 
in the matter, plainly takes them out of the possession, or apparent 
possession, of the grantor. Where possession is taken merely to 


. (w) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 8. 

(a) Marples v. Hartley (1861), 30 L. J. (Q. B.) 92. 

(b) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 4. 

(c) Iobinson v. Briggs (1870), L. R. 6 Exch. 1, where the tenant of the rooms 
in which the goods were placed resided elsewhere, and having given up the 
keys to the grantce, was held not to be in occupation. 

(cd) Chattels are not ‘‘ used and enjoyed”’ by the grantor where they have been 
let to a third person, together with the house (Me Westray, Ha parte Morrison 
(1880), 42 LL. I’. 1458, where part of the rent was payable to the grantee). 

(¢) Anconu v. Rogers (1876), 1 Ex. D. 285, 0. A.; Le Wood, Lx parte Newsham 
(1879), 40 TL. 'T. 104, where goods in tho hands of the police, included by the 
grantor in a bill of sale, were held to be in his apparent possession. 

(/) Lincoln Wagon and Jingine Co. v. Mumford (1879), 41 L. T. 655. 

(y) Ancona v. Rogers, supra. It is otherwise as regards reputed ownership 
(see p. 60, post). 

(h) Gough v. /verard (1863), 32 L. J. (mx.) 210. 
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prevent removal of the goods, everything being used by the grantor, 
or going on as it did before, the goods remain in his apparent pos- 
session (7). Butif the grantee has taken actual possession, even 
though it be wrongful (x), and the goods no longer appear to be in 
possession of the grantor, although they may remain on premises 
occupied by him, the Act does not apply (0). 

Chattels of which the sheriff has taken and holds actual possession 
under an execution do not. remain in the grantor’s apparent 
possession (m). 


109. Chattels belonging to a wife, in the house which she and her 
husband occupy, are, in general, deemed to be in her possession, and 
not in the possession or apparent possession of her husband (n). 


Srcr. 8.—Avoidance against Third Parties. 
Sus-SEctT. 1.—Trustee in Bankruptcy. 


110. If the grantor of a valid bill of sale becomes bankrupt (0), 
the grantee has the same rights of proof (p), and otherwise, as other 
secured creditors. If he proves his debt, and gives up his security, 
the trustee stands in his place, and a subsequent bill of sale is not 
advanced (q); and the same result follows where the trustee buys 
up a bill of sale (7). 


(‘) Re Blenkhorn, Hx parte Jay (1874), 9 Ch. App. 697. For other instances of 
formal possession being insufficient, see Re Vining, Ex parte Hooman (1870), 
L. R. 10 Hq. 68; Seal v. Claridge (1881), 7 Q. B. D. 516, where, though posses- 
sion was taken, the grantor retained the key of the premises, and used them as 
he pleased ; Pickard v. Marriage (1876), 1 Ex. D. 364, where the grantor resided 
on the premises as servant to the grantee, and used the goods as part salary for 
managing the business; Re Henderson, Hx parte Lewis (1871), 6 Ch. App. 626, 
where possession was taken and a sale announced, not stated to be under’ the 
bill of sale ; Ancona v. Rogers (1876), 1 Ex. D. 285, where there were threats 
to seize, but the grantor remained in possession. 

(z) Re Henley, Ex parte Fletcher (1877), 5 Ch. D. 809. 

(1) Smith v. Wall (1868), 18 L. T. 182. For other cases in which real pos- 
session terminated apparent possession, see Davies v. Jones (1862), 10. W. R. 
779, where possession was taken and the business conducted by the grantee; 
Gibbons v. Hickson & Sons (1885), 53 L. T. 910, where on sale of a business the 
name was altered and the creditors were informed, though the vendor continued 
to conduet the business; Robinson v. Briggs (1870), L. R. 6 Exch. 1, where the 
goods were in the grantor’ s rooms, but the key was handed to the grantee ; Re 
Westray, Hx parte Morrison (1880), 42 L. T. 158, where the goods were let by 
the grantor, the grantee receiving part of the rent; Emanuel v. Bridger (1874), 
L. R. 9 Q. B.:286; Smith v. Wall, supra, where possession was taken, and the 
goods were advertised for sale under a bill of sale, though the grantor remained 
in the house; Re Blenkhorn, Ex parte Jay, supra, where the grantee had com- 
menced to remove and pack the goods into vans; Antoniadi v. Smith, [1901] 
2K. B. 589, where the buyer of goods used them as his own, though living i in the 
same house as the seller. 

(m) Re Brenner, Ex parte Saffery (1881), 16: Ch. D. 668; Re Hales, Hx 
parte Steel (1905), 54 W. R. 202. See Taylor v. penne (1877), 5 Ch. D. 740 
(possession of receiver). 

(n) See p. 17, ante. 

(0) For the principles of bankruptcy generally, see title BANKRUPTCY AND 
Insotvency, Vol. II. 

(p) Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), Sched. IT. As to secured credi- 
tors generally, see title BANKRUPTOY AND INSOLVENCY, Vol. II., pp. 224 e seq. 

(9g) Cracknall vy. Janson (1877), 6 Ch. D. 738, 

(r) Bell vy. Sunderland Building Society -(1883), 24 Ch. D. 618. A Sensis 
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111. If the trustee sets aside a bill of sale as void against him, he 
does not gain priority over a valid bill of sale of later date(s); nor, 
when the bill of sale is absolute, can he claim, as against the grantee, 
chattels which at the time of an execution avoided by the bank- 


~~ 


ruptcy are in the apparent possession of the grantor, but which are | 


not in such possession at the time of filing the petition for 
bankruptcy (a). 

A trustee in bankruptcy, in addition to any claim under the Bills 
of Sale Acts, may impeach a bill of sale under the law of bank- 
ruptcy, or as a fraudulent conveyance within the statute 13 Eliz. 
c. 5 (b); but he takes only the same rights as the bankrupt, unless 
he is by statute placed in a better position (c). 

The court will not interfere by injunction with the rights of a 
grantee in possession on the mere suggestion that a trustee in 
bankruptcy may be able to impeach the bill of sale, unless some 
facts are deposed to, which if established would make it void (d). 


112. A bill of sale of substantially all the grantor’s property 
given as security for a pre-existing debt, without further equiva- 


lent, is an act of bankruptcy, void against the grantor’s trustee in | 


bankruptcy appointed in proceedings under a petition presented 
within three months after it was given (e). 

But this is not so if the bill of sale is given in good faith for a 
present advance, or to secure a pre-existing debt, with a further 
advance, reasonably believed to be sufficient to enable the grantor 
to continue his business (f), unless the advance is made merely for 
the purpose of obtaining security for a past debt (9). 

An agreement to make further advances may support a bill of 
sale for a past debt (kh); and a bill of sale subsequently given in 
pursuance of an agreement made at the time of a loan is in the 
same position as if given for a present equivalent (i), unless giving 
the bill of sale is postponed until the eve ofinsolveney. It rests on 


compromising a trustee’s claim to avoid a bill of sale, on the terms that the bank-_ 


ruptcy should be annulled, is remitted to his original rights on the order for 
annulment being discharged (Re Spanton, Ha parte Jarvis (1879), 10 Ch. D. 
179). 

(s) Re Cross, Ex parte Payne (1879), 11 Ch. D. 539; Sanguinetit v. Stuckey’s 
Banking Co., [1895] 1 Ch. 176; Re Barraud, Hx parte Leman (1876), 4 Ch. D. 
23 


(a) Re Toomer, Ex parte Blatberg (1883), 23 Ch. D. 254. 
(b) See p. 61, post ; and titlh FRAUDULENT AND VOIDABLE CONVEYANCES. 


(c) Re Mapleback, Ea parte Caldecott (1876), 4Ch. D. 150. If the trustee claims 


the proceeds of a sale by the grantee, he cannot afterwards proceed in trover 
(Smith v. Baker (1873), L. RB. 8 C. P. 350). 

(d) Re Hart, Hx parte Bayly (1880), 15 Ch. D. 223. 

(ec) Bankruptcy Act, 1883 (46 & 47 Vict. c, 52), ss. 4(1) (b), 43; Re Wood 
(1872), 7 Ch. App. 302. Such a bill of sale, if executed before the period to 
which the trustee’s title relates, is not an act of bankruptcy. As to act of bank- 
ruptcy by assignment of the whole of debtor’s property, see title BANKRUPTOY 
AND Insotvenoy, Vol. I., pp. 14, 15. 

(f) Re Ellis, Ex parte Ellis (1876), 2 Oh. D. 797. 

i Re Chapman, Ea parte Johnson (1884), 26 Ch. D. 338. 

(h) Re Berry, ia parte Wilkinson (1883), 22 Ch. D. 788. Compare fe Parker, 
Ex parte Dann Case) 17 Oh. D. 26, where there was no. agreement for advances, 
though contemplated. | 

(t) Mercer vy. Peterson (1868), L. BR. 3 Eaach. 104. 
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the person claiming under such an agreement to prove its good 
faith, and the reason for any delay (A). | 

Forbearance to enforce.an execution is not of itself sufficient 
consideration to support against a trustee in bankruptcy a bill of 
sale which would otherwise be an available act of bankruptcy (0), 
nor is such a bill of sale protected where the only consideration is 
forbearance to seize under a valid bill of sale already held by the 
grantee (an). 


113. Ifa bill of saleis taken in good faith, and comprises only part 
of the grantor’s property, it may nevertheless be subject to avoid- 
ance under the Bankruptcy Act, 18838 (n), if made by the grantor 
when unable to pay his debts, within three months before a petition 
on which he is adjudged bankrupt, with a view to give the grantee, 
being a creditor, a preference over other creditors (n). 

To avoid a bill of sale as a fraudulent preference, proof must be 
given that the grantor’s dominant view in giving the bill of sale 
was to prefer the grantee (0). 

It is not a fraudulent preference to give a new bill of sale in place 
of one already executed containing clauses which made it void, with 
the intention to correct the mistake (p), nor for the grantor to cause 
chattels covered by a valid bill of sale to be taken out of his 
apparent possession or reputed ownership (q). 


114. Where the grantee of a bill of sale, void against a trustee in 
bankruptcy, has in good faith (r) made payments which.have relieved 
the estate, they have been allowed him out of the proceeds of sale 
of the chattels included in the bill of sale (s). 


SuB-SEor. 2.—LReputed Ownership. 


115. On the bankruptcy of the grantor of a bill of sale subject to 
the amending Act, chattels comprised in it may be claimed by his 
trustee as being in the bankrupt’s reputed ownership (a). 

Before the commencement of the principal Act registration of a 
bill of sale did not take chattels out of the grantor’s reputed owner- 
ship (b); but that Act altered the law in this respect, and provides 


(k) Re Barker, Hx parte Kilner (1879), 13 Ch. D. 245. Postponing seizure 
until insolvency is not within this rule, if the bill of sale was taken in good 
faith (Morris v. Morris, [1895] A. C. 625). 

l) Re Baum, Ex parte Cooper (1878), 10 Ch. D. 313. 

m) Re Cross, Ex parte Payne (1879), 11 Ch. D. 539. 

(n) 46 & 47 Vict. c. 52, s. 48. 

(0) Sharp v. Jackson, [1899] A. C.419. For fraudulent preference generally, 
see title BANKRUPTCY AND INSOLVENCY, Vol. IT., pp. 279 et seq. 

p) Le Tweedale, Hx parte Tweedale, [1892] 2 Q. B. 216. 

q) fe Jordan, Ex parte Symmons (1880), 14 Ch. D. 693. 

7) Re Townsend, Hx parte Hall (1880), 14 Ch. D. 132. 

s) Re James, Kx parte Harris (1874), L. R.19 Hq. 253 (discharge of prior valid 
bills of sale); Re Cole, Ex parte Mutton (1872), L. R. 14 Eq. 178 (paying out 
aay ; Re Ayshford, Ex parte Lovering (1887), 35-W. R. 652 (paying out 

stress). 
__(a) As to reputed ownership generally, see Bankruptcy Act, 1883 (46 & 47 
Vict. ¢. 52), s. 44 (2) (iii.), which by zbid., s. 149 (2), now governs the construction 
of s. 20 of the Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), and title BANKRUPTCY 
AND INSOLVENCY, Vol. II., pp. 178 et seg. 

(6) ke Fairbrother, Ex parte Harding (1873), L. R. 15 Eq. 223. 
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that chattels comprised in a bill of sale which has been and 
continues to be duly registered under the Act shall not be deemed 
to be in the possession, order, or disposition of the grantor of the 
bill of sale(c). Although partially repealed by the amending 
Act(d), this provision protects chattels comprised in a bill of sale 
duly registered before the amending Act came into force (e), or 
since given, if otherwise than by way of security for the pay- 
ment of money(/), provided that the registration remains in 
force. And the protection given by the Act applies notwithstand- 
ing the bankruptcy of the grantor during the period allowed for 
registration (9). 


116. A bankrupt’s property divisible amongst his creditors 
includes all goods being, at the commencement of the bankruptcy (h), 
in the possession, order, or disposition of the bankrupt in his trade 
or business, by the consent and permission of the true owner, under 
such circumstances that he is the reputed owner thereof, except 
choses in action, other than debts due or growing due to the 
bankrupt in the course of his trade or business (2). 

Fixtures are not goods for the purposes of reputed ownership, 
although in some cases within the Bills of Sale Acts (1). 

Only goods in the possession, order, or disposition of a bankrupt 
in his trade or business are affected, and not, in general, household 
furniture or articles of domestic use. 

Even trade goods may be protected by a notorious custom, proved 
to exist, for persons in the bankrupt’s trade or business to have in 
their custody the goods of others, so as to exclude any reputation 
of ownership arising from possession (k). For the consent and 
permission of the true owner (/) must extend not only to possession, 
order, or disposition, but also to reputation of ownership (m). 

This consent may be withdrawn by taking formal possession (7), 
or by a demand of possession (0), even if after an act of bankruptcy, 
but without notice, and before a receiving order has been made (7). 

But the consent and permission of the grantee of a bill of 
sale subject to the amending Act, being the true owner, to the 


srantor’s possession, order, or disposition as reputed owner, may 


c) Bills of-Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 20. 

d) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 15. 

e) Re Chapple, Ex parte Izard (1883), 23 Ch. D. 409. 

J) Swift v. Pannell (1883), 24 Ch. D. 210. 

g) Re Hewer, Lx parte Kahen (1882), 21 Ch. D. 871. 

(h) See Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), s. 43. 

t) Lbid., s. 44 (2) (1i1.). 

7) See p. 21, ante. 

k) Re Parker, liz purte Turquand (1885), 14 Q. B. D. 636 (furniture in hotel). 
For the trades in which such custom has been proved, seo title BANKRUPTOY 
AND InsoLvENcY, Vol. IL., p. 180, note (/). 

(1) The truo ownor must bo distinct from the reputed owner, but a person 
having an equitable intercst may be truo owner within the section (Colonial 
Bank vy. Whinney (1886), 11 App. Cas. 426). 

(m) Re Watson & Co., Hx parte Atkin Brothers, [1904] 2 KX. B. 753. 


(n) Le I'rancis, ix parte National Guardian Assurance Co. (1878), 10 Ch. D. 
408 


(0) Re O'Brien, Ita parte Montagu (1876), 1 Ch. D. 554, 
(p) Re Wright, ka parte Arnold (1876), 3 Ch. D. 70. 
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continue, although none of the events on which, under the Act (q), 
possession can lawfully be taken by the grantee have happened 
before the grantor’s bankruptcy (r). | 

Goods in the custody of the law are not in the grantor’s posses- 
sion, order, or disposition (a). 


117. The Bills of Sale Acts, 1890 and 1891, do not.affect the 
operation of the law of reputed ownership in respect of goods 
comprised in any instrument within those Acts (0). 


Sus-SEct. 3.—Hxecution Creditors. 


118. An execution levied against the goods of the grantor is a 
cause of seizure in the case of a bill of sale given by way of 
security (c). 

The validity of such a bill of sale, taken in good faith, is the 
same against execution creditors as between the parties, save 
in the cases where a bill of sale is void except as against the 
grantor (d). 

An absolute bill of sale may be void against execution creditors 
as regards goods which, at or after the levy of execution, are in the 
srantor’s possession or apparent possession (e); but the avoidance 
is only to the extent of the levy, and after the execution has been 
satisfied, the bill of sale may be good against subsequent executions, 
provided that the chattels are then no longer in the possession or 
apparent possession of the grantor (/). 

An execution creditor may take the objection of want of regis- 
tration, notwithstanding that he was aware of the bill of sale when 
his debt was contracted (9). 


SuB-SEcT. 4.—Fraudulent Conveyance. 


119. Execution creditors, or a trustee in bankruptcy as repre- 
senting creditors, may at any time within the period allowed by the 
Statutes of Limitation (h) impeach a bill of sale as a fraudulent 
transfer of property, made with intent to defeat or delay creditors, 
within the statute 138 Eliz. ¢. 5 (2). 

The case is not brought within the statute merely because the 
only consideration for the bill of sale is a past debt, or because it 


includes all the grantor’s property (k), or because it was given to 





(q) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 48), s. 7. 
(7) Re Ginger, Hx parte London and Universal Bank, [1897] 2 Q. B. 461. 

(a) Taylor v. Eckersley (1877), 5 Ch. D. 740. 

(0) See p. 19, ante. 

(c) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 7 (5). 
As to execution generally, see title ExEcuTIon. 

(d) Ibid., ss. 4,5; and see pp. 27, 28, ante. 

(¢) Bills of Sale Act, 1878 (41 & 42 Vict. ¢. 31), s. 8; and see p. 55, ante. 

(Sf) fe Loomer, Ex parte Blaiberg (1883), 23 Ch. D. 254. Formerly an execu- 

tion altogether displaced an unregistered bill of sale (Richards y. James (1867), 
L. R. 2 Q. B. 285). 

(9) Edwards y. Edwards (1876), 2 Ch. D. 291. 

() Re Maddever (1884), 27 Ch. D. 528. 

(7) See titles Bankruptcy anp INSOLVENCY, Vol. IL., pp. 15,16; FRauDU- 
LENT AND VOIDABLE CONVEYANCES. 

(k) Re Bamford, Ex parte Games (1879), 12 Ch. D, 314. 
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prefer a creditor, or some creditors to others (J), or because in the 
result it defeats an execution expected but not actually issued (m). 

If a transfer is voluntary, the grantor’s intent to defeat or delay 
creditors will be sufficient to avoid it against creditors defeated or 
delayed, but if for valuable consideration, there must be proof of the 
like intent by both grantor and grantee (n). If express intent 
of both parties to defeat or delay creditors by giving a bill of sale be 
proved, such bill of sale will be void, even though for value (0). 
But it is not, it seems, sufficient proof of intent merely to show 
that the necessary result of the transfer is to defeat or delay 
creditors (9). 


120. A bill of sale given by a defendant in an action for unliqui- 
dated damages, with intent to defeat any judgment the plaintiff may 
obtain, is not a transfer of, or charge on, property, so as to make 
the oo guilty of a misdemeanour within the Debtors Act, 
1869 (q). 


121. Where it is sought to prove a bill of sale fraudulent, the 
solicitor for the parties, or one of them, is not debarred by pro- 
fessional privilege from giving evidence as to the circumstances in 
which the bill of sale was executed (). 


SuB-SEcr. 5.—Jnterpleader. 


122. When chattels seized in execution are claimed under a bill 
of sale by way of security for uebt, the sheriff may interplead (s), 
and an order may thereupon be made for sale of the whole or part 
of them, and directions may be given for the application of the 
proceeds of sale (¢). An order for sale may also be made notwith- 
standing a claim by the grantee of an absolute bill of sale (w). 

But no such order should be made unless there is reasonable 
ground to believe that there will be a surplus for the execution 
creditor, or, if the security is of doubtful value, without the grantee’s 
consent (w). | 

If the execution is avoided by the judgment debtor’s bankruptcy, 
and the chattels, not having been sold, are claimed by the official 
receiver or trustee, there 1s no power to order such a sale (a). 

If an order is made for sale and satisfaction of the grantee’s claim, 





(1) Alton v. Harrison (1869), 4 Ch. App. 622. 

(m) Wood v. Dixie (1845), 7 Q. B. 892. | 

(n) Freeman v. Pope (1870), 5 Ch. App. 538; Re Hirth, [1899] 1 Q. B. 6138, 
per LinptEy, M.R., at p. 620; Re Leis, Hx parte Clough, [1904] 2 K. B, 
769. 

0) Graham v. Furber (1854), 23 LL. J. (c. P.) 51. 

io) Re Wise, Ex parte Mercer (1886), 17 Q. B. D. 290. 

(7) 32 & 33 Vict. c. 62, 8. 13 (2); 2. v. Hopkins, [1896] 1 Q. B. 652. | 

(r) RB. v. Cow and Railton (1884), 14 Q. B. D. 153, where the solicitor had 
been consulted with a view to defeat an execution by giving a bill of sale ; 
Crawcour v. Salter (1881), 18 Ch. D. 30. Seo title EvIDENCE. 

s) As to interpleader, see title INTERPLEADER. 

t) RS. 0, Ord. 57, vr. 12. 

u) Paquin v. Robinson (1901), 85 L. T. 5. 

w) Stern v. L'egner, [1898] 1 Q. LB. 37. 

(a) Ibid. 
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as stated in his particulars, he cannot afterwards claim any further 
sum from the sheriff (6). 


123. Where money is paid into court to abide an issue, and the 
goods are then seized under another execution, the grantee, if he 
again claims, may be ordered again to find security on the second 
interpleader (c). 

If the grantor becomes bankrupt pending an interpleader issue, 
his trustee in bankruptcy, where there has been no sale, cannot 
claim, as representing the goods, money paid into court by the 
grantee (d). 

Although a grantee, by paying money into court to abide the 
event of an issue, does not thereby acquire any property in the 
goods, an execution creditor, who succeeds on the issue and takes 
the money out of court, cannot again seize the goods under the 
same judgment (e). 


124. Where the grantee is made plaintiff on an interpleader 
issue, the defendant may defeat his claim by setting up the title of 
a third party, under a prior. bill of sale, to prove that the plaintiff 
had not, at the date of seizure, the property in the goods or a right 
to their possession (/). 


SuB-Srct. 6.—Rates and Taxes. 


125. A bill of sale given by way of security is no protection 
against distress for taxes, poor and other parochial rates (g); but, 
with this exception, chattels comprised in a bill of sale are not 
subject to distraint for rates (h). 

The right of distress on goods comprised in a bill of sale does 
not exist in the case of a general district rate, which may or may 
not operate in respect of several parishes or only part of a parish, 
and which is therefore not a parochial rate (2). 

Chattels comprised in a bill of sale are protected against an 
execution levied on a judgment for rates recovered by a local 
authority in the county court, as their lability to seizure exists 
only where a distress has been or could be levied (x). 


ee 


(b) Hockey v. Evans (1887), 18 Q. B. D. 390. 

(c) Kotchie v. Golden Sovereigns, Ltd., [1898] 2 Q B. 164. 

(d) Shuckburgh v. Duthott (1892), 8 T L. R. 710. As to adding the trustee in 
bankruptcy as claimant, see title INTERPLEADER. 

(ce) Haddow v. Morton, [1894] 1 Q. B. 565. But where, after the claimant 
under a bill of sale had paid money into court to abide an issue, third parties 
claimed pazt of the goods, on their title being admitted by the claimant and 
execution creditor, and the bill of sale being found void, the execution creditors 
were held entitled ‘to all the money in court, without deducting the value of the 
goods claimed by the third parties (Wells v. Hughes, [1907] 2 K. B. 845). 

(f) Richards vy. Jenkins (1887), 18 Q. B. D. 451. 

(g) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 
8. 14, 

(hk) Securities other than bills of sale, such as debentures, also afford protec- 
a A a distress for rates (Richards v. Kidderminster Corporation, [1896] 2 

12 
6G) dT a 
(4) Wimbledon Local Board y. Underwood, [1892] 1 Q. B. 8386. 


o 
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Sror. 4.—Successive Bills of Sale. 


126. Before the principal Act came into operation, it had become 
a practice to grant a series of bills of sale within the time allowed 
for registration, each of which cancelled the one previously given, 
the last only being registered when occasion arose (J). But such 
bills of sale are now void, unless proved to have been bond fide 
given for the purpose of correcting some material error in the prior 
bill of sale (m). 

Where a bill of sale is executed more than seven days after a 
prior bill of sale of the same chattels, which has not been registered, 
the second bill of sale is valid (7). 

A bill of sale given to correct a supposed mistake in one already 
executed is not necessarily a fraudulent preference of the grantee (o). 
Such a bill of sale does not cancel the former one in the absence of 
any intention to do so; and if the second bill of sale is avoided, the 
first may still be effectual (p). . 

A bill of sale given after, but without notice of, the bankruptcy of 
the grantor, in substitution for a prior bill of sale, does not cancel 
it, or affect the grantee’s rights under it (q). 





Part VIl—Rights and Liabilities of 
Parties. 


Sot. 1.—Rights of the Grantor. 
Sus-Sxecr. 1.—Jn General. 


127. Any person, not being an infant, able to contract (r), can 
give a valid bill of sale of chattels of which he 1s the true owner (s). 

A married woman may, without her husband’s concurrence, give 
a bill of sale of chattels forming part of her separate estate (¢). 





(1) Ramsden v. Lupton (1878), L. R. 9 Q. B. 17. 

(m) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 9: ‘* Where a subsequent 
pill of sale is executed within or on the expiration of seven days after the 
execution of a prior unregistered bill of sale, and comprises all or any part of 
the personal chattels comprised in such prior bill of sale, then, if such subsequent 
bill of sale is given as a security for the same debt as 1s secured by the prior bill of 
sale, or for any part of such debt, it shall to the extent to which it is a security 
for the same debt or part thereof, and so far as respects the personal chattels or 
part thereof comprised in the prior bill, be absolutely void, unless it 1s proved to 
the satisfaction of the court having cognisance of the case that the subsequent 
bill of sule was bond fide given for the purpose of correcting some material error 
in the prior bill of sale, and not for the purpose of evading this Act.” 

(n) Carrard v. Meek (1880), 43 L. T. 760. 

(0) See p. 59, ante. 

(p) Cooper v. Zeffert (1883), 32 W. R. 402. 

(y) Le Bargen, Le parte Lusluck, [1894] 1 Q. B. 444. 

(r) As to capacity to contract in general, see title Conrracr. 

(s) See p. 28, ante. 

(t) Walrond vy. Goldmann (1885), 16 Q. B. D. 121. Compare Chapman v. 
Knight (1880), 5 OC. P. D. 308 ; and see title Luszanb AND WI¥E. 
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An undischarged bankrupt can give a title to a transferee for 
value and in good faith of chattels acquired since his bankruptcy, to 
which the trustee has made no claim (uv), and can probably give a 
valid bill of sale of such chattels. 

An undischarged bankrupt, left in possession of business assets 
by his trustee, may have implied authority to raise money for his 
business by including them in a bill of sale (w), but a trustee does 
not, by leaving a bankrupt in possession of furniture, give him 
authority to dispose of it by bill of sale (a). 

A bill of sale given by a debtor after a composition approved in 
bankruptcy has been upheld, although the composition was carried 
by the debtor’s fraud (0). 


Sus-SEcT. 2.—Relief against Seizure; -Redemption; Damages. 


128. A bill of sale in the statutory form vests the chattels 
assigned in the grantee, leaving the right to their possession in the 
grantor until any of the events mentioned as causes of. seizure in 
the amending Act occur (c).  ~ 

When, for any of such causes, the grantee seizes the chattels, 
the grantor’s legal interest in them ceases, and he cannot sue the 
grantee in trespass for removing them, even after tender of 
principal, interest, and costs (d). His remedy is to apply for relief 
to the High Court or a judge in chambers, within five days from the 
seizure (e), or, after that period has elapsed, to take proceedings for 
redemption on the usual terms (jf). If the debt has been satisfied or 
discharged, he is entitled to have satisfaction entered atthe registry (9). 

On the grantor’s application within five days from seizure, the 
court or judge, if satisfied that by payment of money or otherwise 
the cause of seizure no longer exists, may restrain the grantee 
from removing or selling the chattels, or may make such other 
order as may seem just (h). Thus, a sale may be restrained on 
condition that instalments overdue are paid (i); and if a grantee 
seizes only for an instalment overdue, he may be ordered to with- 
draw on payment of that instalment, interest, and costs (k). But 
if the grantor is otherwise in default, as for non-payment of rent, 
relief may be refused ((). 


(u) Cohen v. Mitchell (1890), 25 Q. B. D. 262. For dealings by undis- 
charged bankrupt with after-acquired property, see title BANKRUPTCY AND 
Insoivency, Vol. II., pp. 164 e¢ seg. 

(w) Re Simons, Ex parte Allard (1881), 16 Ch. D. 505. 

(a) Meggy v. Imperial Discount Co. (1878), 3 Q. B. D. 711. 

(6) Seymour v. Coulson (1880), 5 Q. B. D. 359. 

(c) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 48), 
8. 7; Johnson v. Diprose, [1893] 1 Q. B. 512. 

(d) bid. 

(¢) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 48), 5. 7 
(proviso). 

(7) See p. 66, post. , 

(9) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 15; and see p. 78, post. 

(A) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 7 
(proviso), 

(1) Ha parte Cotton (1883), 11 Q. B. D. 301. 

(k) Re Hillis, Hx parte Ellis, [1898] 2 Q. B. 79. 

((@ Cowley v. Tyler, [1884] W. N. 77, where the grantor had not repaid rent 
paid at his request by the grantee to avoid a distress. 


H.L.—IlIl. D 
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SEcT. 1. A grantee will not, as a general rule, be restrained from exercis- 

Rights of ing his legal rights, unless the grantor pays into court the amount 

the Grantor. claimed to be due, but the court may grant an injunction without 

a imposing such terms where it is clear that the grantee is claiming 
too much (m). 


Redemption 129. A grantor cannot ordinarily redeem a bill of sale before the 
a a due time agreed for payment, which, where principal and interest are 
payable together, may be matter of calculation (n). 

Where, however, the grantee takes possession in order to realise 
his security, he is bound to accept the grantor’s tender of principal, 
although not yet due, with interest to date, and expenses, and may 
be ordered to withdraw and give up the bill of sale on such 
payment (0). 

And if the grantee sells with the grantor’s consent, he cannot 
after sale claim interest for the period during which the grantor 
would have been liable for interest if the bill of sale had continued 
in force (p). 

But a grantee is entitled, on default in payment of an instalment, 
to take possession to protect his security, and may hold possession 
until the amount overdue is paid. Unless, therefore, he has taken 
possession for the purpose of realisation, he cannot be compelled to 
accept payment of his principal not yet due, with interest to date, 
or to give up the bill of sale (q). 

Where chattels comprised in a bill of sale are seized in execution, 
and, in interpleader proceedings, an order for sale is made (r), the 
order may, it seems, by its terms provide for the compulsory 
redemption of the grantee before the time for payment (s). 

The Money-lenders Act, 1900 (¢), appears to give additional powers 
of relief, and in certain cases to permit an order for redemption, 
although the time for repayment of the loan may not have arrived (u). 


Wrongful 130. If the grantor, on the day appointed for payment, pays or 

eye tenders principal and interest, the grantee will be responsible in 
damages if he seizes the goods (w). He is also responsible, if 
he seizes before default (x), as, for instance, without any of the 
causes for seizure stated in the amending Act (a). 


(m) Fickson v. Darlow (1883), 23 Ch. D. 690. 
(n) Re Davies, Ex parte Equitable Investment Co. (1897), 77 L. T. 567. For 
the general principles of redemption, see title MoRTGAGE. 
(0) Ex parte Wickens, [1898] 1 Q. B. 543. Where the seizure is wrongful, 
the grantee may be ordered to pay costs of the application for relief (¢béd.). 
(p) West v. Diprose, [1900] 1 Ch. 337, | 
(q) Re Ellis, Hx parte Hilis, [1898] 2 Q. B. 79. 
(r) R. 8. O., Ord. 57, r. 12; and see p. 62, ante. 
(s) Forster v. Clowser, [1897] 2 Q. B. 362. 
; (t) 63 & 64 Vict.c. 51.09 | | 
(w) See title Monry AND MONEY-LENDING, 
(w) Johnson v. Diprose, [1893] 1 Q. B. 512. A promise without considera- 
tion to extend the time for payment does not of itself prevent the grantee | 
taking possession (Williams v. Stern Cai 5 Q. B. D. 409). Compare Albert 
v. Urosvenor Investment Co. (1867), Ti. R. 3 Q. B. 128. ; | 
(x) Massey v. Sladen (1868), 11. 2.4 Exch. 138. ‘The bill of sale remains a security 
notwithstanding wrongful seizure (Jonson v. Milner (1892), 8 T. L. R. 447). 
(a) Bills of Sule Act (1878) Amendment Act, 1882 (45 & 46 Vict. ¢. 48), s. 7; 
and seo p. 68, p08. 
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A void bill of sale is no answer to an action for seizing the 
chattels purporting to be assigned (0). : 

Substantial damages may be given for a wrongful seizure (c) ; 
but where the bill of sale is valid, the measure of damages for 
wrongfully taking the chattels assigned, apart from any question 
of special damage, is the value of the grantor’s interest in them, 
and not their full value (d). 


131. Where possession of chattels is lawfully taken by the grantee 
of a bill of sale, and by his negligence they are injured in the course 
of removal, though the grantor cannot at law recover damages for 
such injury, he is entitled to be credited with the loss on redeeming, 
or, if he is sued for the balance of debt, may claim that it be 
deducted (e). | 


Sus-Srecr, 3.—Fraud on, or by, Grantor. 


132. The grantor may within a reasonable time repudiate a bill 
of sale which he has been induced to give by fraud(f). Thus, a bill 
of sale may be set aside for fraud where it was obtained in place of 
a prior bill of sale which the grantee represented as valid, knowing 
that it was void on legal grounds (9). 


133. A fraudulent removal of chattels assigned by a bill of sale is 
a cause for seizure under the amending Act (h); and if a grantor 
wrongtully sells chattels assigned by bill of sale, the grantee may, 
in general, at once sue to recover them, even before the time for 
payment (7), notwithstanding that the purchaser bought in good 
faith without notice of the bill of sale (k); and, where the sale is 
not in the ordinary course of the grantor’s business (k), any person 
dealing with them is responsible to the grantee (J). 


(b) See p. 54, ante. 

(c) Moore v. Shelley (1883), 8 App. Cas. 285. A grantor, notwithstanding 
his bankruptcy, may recover damages for personal annoyance and loss caused 
by ica is seizure of goods under a bill of sale (Rose v. Buckett, [1901] 2 K. B. 
449). i, : 

(d) Brierley v. Kendall (1852), 17 Q. B. 9387. 

(e) Johnson v. Diprose, [1893] 1 Q. B. 512. 

(7) Moorhouse v. Woolfe (1882), 46 L. T. 374 (misrepresentation of rate of 
interest); Gordon v. Street, [1899] 2 Q. B. 641 (money-lender concealing his 
identity). See Money-lenders Act, 1900 (63 & 64 Vict. c. 51), ss. 2,4. An 
agreement with a money-lender who has not registered under this Act cannot 
be enforced (Bonnard v. Dott, [1906] 1 Ch. 740); but the borrower cannot, 
In equity, recover his securities without payment (Lodge v. National Union 
Investment Co., [1907] 1 Ch. 300). See also titles MrsREPRESENTATION AND 
FRAUD; MoNnEY AND MONEY-LENDING. | 
‘ (g) Bouchette v. Consolidated Credit and Mortgage Corporation (1889), 5 T. L. R. 

(h) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 48), 
s. 7 (3); and see p. 69, post. : 

(7) Fenn v. Bittleston (1851), 7 Exch. 152. 

(k) Taylor vy. McKeand (1880), 5 C. P. D. 358; Payne v. Fern (1881), 6 
Q. B. D. 620. 

(2) As, for instance, a pledgee (Joseph v. Webb (1884), 1 Cab. & El. 262), or 
an auctioneer selling on the instructions of the grantor (Consolidated Co. v. 
Curtis & Son, [1892] 1 Q. B. 495; Cochrane v. Rymili. (1879), 40 L. T. 744), 
unless he does not deal with the goods themselves, but only introduces a 
purchaser (National Mercantile Bank v. Rymill (1881), 44 L. T. 767). See 
titles AGENCY, Vol. I., p. 226; Aucrions AND AUCTIONEERS, Vol. I., p. 521; 
TROVER AND CONVERSION. 
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BILLS OF SALE. 


But if the grantee permits the grantor, left in possession of 
chattels, to hold himself out as having the property in them, 
as where they consist of stock in trade or chattels used in 
carrying on a_ business, a purchaser from the grantor, in the 
ordinary course of the grantor’s business, without notice of the 
bill of sale, obtains a good title against the grantee (m). 


134. A grantor who sells goods included in a bill of sale, the 
existence of which he conceals (n), or who obtains a loan on a bill 
of sale of chattels which are already included in a bill of sale by 
representing that they are unincumbered (0), may be guilty of 
obtaining money by false pretences. 


Sor. 2.—Rights of the Grantee. 
SuB-SEOCT. 1.—Light of Seizure. 


135. In the case of an absolute bill of sale, not only the property 
in the goods, but also the right of possession, passes to the grantee 
on the execution of the deed; but in the case of a bill of sale given 
by way of security the right of possession remains provisionally in 
the grantor; and the grantee cannot seize and take possession of 
the goods except for the causes specified in the amending Act (p). 
Possession may be taken for any one or more of those causes, 
even though no express power of seizure is conferred by the bill of 
sale; for the provisions of the Act, together with the scheduled 
form, give an implied power of seizure (q). 

The grantee cannot, without leave of the court, seize goods in 
the possession of a receiver duly appointed (7) ; nor can he, after 
a receiver has been appointed, remove the goods, although he was 
in possession before the receiver (s). 

A bill of sale gives no right to keep or sell the goods assigned 
on premises of which the grantor has parted with possession (1). 


SuB-SECT. 2.—Causes of Seizure. 


136. Personal chattels assigned under a bill of sale, given by way 
of security, are not liable to be seized or taken possession of by the 
grantee for any other than the causes specified in the amending 
Act (uw). One cause of seizure is if the grantor makes default in the 
payment of the sum or sums secured by the bill of sale at the time 
therein provided for payment (wu). But a grantee is entitled to seize 
the goods on default in payment of any instalment due under a bill 
of sale, although the bill of sale does not provide that the whole 
debt shall become due on non-payment of one instalment (v). - 


(m) National Mercantile Bank vy. Hampson (1880), 5 Q. B.D. 177; Walker vy. 
Clay (1880), 42 L. T. 369. 

(n) L. v. Sampson (1885), 52 O. T. 772. Soo also title CRIMINAL Law anp 
PROCEDURE. 

i) It. v. Meakin (1869), 11 Cox, C. C. 270. 

p) Bills of Salo Act (1878) Amendinent Act, 1882 (45 & 46 Vict. c. 43), 8. 7; 
Johnson v. Diprose, [1893] 1 Q. B. 512. 

q) Watkins v. vans (1887), 18 Q. B. D. 386. 

r) Le Mead, Lx parte Cochrane (1875), L. R. 20 Hq. 282. 

8) tte Iells, Iie parle Andrews (1876), 4 Ch. D. 509. 

t) Smith v. Brown (1879), 48 Ti. J. (osf.) 604. 

u) Bills of Salo Act (1878) Amondment Act, 1882 (45 & 46 Vict. c. 43), s. 7 (1). 

(v) Re Wood, ix parte Wool/e, [1894] 1 Q. B. 605. Lf he seizes for his whole 
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It is a cause of seizure if the grantor becomes bankrupt (w). A 
grantor becomes bankrupt when he commits an available act of 
bankruptcy followed by adjudication (x). But seizure cannot be 


made on the grantor effecting a composition (y), or committing an. 


act of bankruptcy (z). Whether approval by the court of a scheme 
of arrangement would warrant seizure has not been decided (a). 

Ii is a cause of seizure if-the grantor fraudulently either removes 
the goods comprised in the bill of sale, or suffers them, or any of 
them, to be removed from the premises(b). A removal of goods 
assigned by a bill of sale, not being a fraudulent removal, will 
not warrant seizure, but an agreement by the grantor not to 
remove goods is valid (c). 

It is a cause of seizure if the grantor shall not, without reasonable 
excuse, upon demand in writing by the grantee, produce to him his 
last receipts for rent, rates, and taxes(d); but an agreement to 
produce receipts for rent, rates, and taxes, without the qualifications 
imposed by the Act, is valid (e). Another cause of seizure exists 
if execution is levied against the goods of the grantor under any 
judgment at law (f/); but the Act does not prohibit an agreement 
not to do anything whereby execution may be levied on the 
goods (g). Itis also a cause of seizure if the grantor makes default 
in the performance of any covenant or agreement contained in the 
bill of sale and necessary for maintaining the security (h), or if he 
suffers the goods assigned, or any of them, to be distrained for 
rent, rates, or taxes(‘). 


137. No power of seizure can be given for breach of agreements 
varying from the causes of seizure within the Act, and to make 
seizure lawful the conditions of the Act must be observed. Thus, a 
written demand that the last receipt for rent be sent to the grantee 
by post is not a demand for production of the receipt (4). 

If rent has recently accrued due, it is a reasonable excuse for not 
producing the receipt that the landlord has not required payment (/). 


debt, he may be paid off, although the time of payment has not arrived, but not 
if he takes possession only to secure the instalment overdue. See p. 66, ante. 
(~) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 
s. 7 (2). 
(7) Re Turner, Hx parte Attwater (1877), 5 Ch. D. 27. See title BANKRUPTCY 
AND InsouveNnoy, Vol. II., pp. 18 e¢ seq., 85 et seg. 


(y 
861. 

(2) Re Williams, Hx parte Pearce (1883), 25 Ch. D. 656. 

(a) See Bankruptcy Act, 1890 (653 & 54 Vict. c. 71), s. 3 (16), (17), and title 
BANKRUPTCY AND InsoLvEncy, Vol. II., pp. 88 e¢ seq. 

(6) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 8. 7 (38). 

(c) Topley v. Corsbie (1888), 20 Q. B. D. 350. 

i”) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 8. 7 (4). 
: Q Cartwright v. Regan, [1895] 1 Q. B. 900; Turner & Co. v. Culpan (1888), 58 

. 1. 340. 

(f) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 48), s. 7 (5). 

(9) Re Paxton, Hx parte Pope (1889), 60 L. T. 428. 

ty ry of 5s Act (1878) Amendment Act, 1882 (45 & 46 Vict. c.43), s. 7 (1). 

4 id., 8. 7 (2). 
_ (k) Ex parte Wickens, [1898] 1 Q. B. 548, approved and distinguished in 
Re Hillis, Hx parte Ellis, [1898] 2 Q. B. 79. 

(() Ex parte Cotton (1883), 11 Q. B. D. 301. 


) Gilroy v. Bowey (1888), 59 L. T. 223; Barr vy. Kingsford (1887), 56 L. T. 
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SusB-SEctT. 3.—When Chattels distrained. 


- 138. A bill of sale is no protection against a distress for rent, nor, 
in some cases, for taxes and rates (m); and chattels assigned by bill 
of sale, while still on the demised premises, may be taken under a 
distress for rent, even after seizure by the grantee, and though the 
rent is payable in advance(n). But the grantee is entitled to remove 
his goods before distress levied; and such removal, with the grantor’s 
consent, is not fraudulent against the landlord, although the five 
clear days limited by the amending Act (0) have not elapsed (p). 
A distress on goods assigned by bill of sale, the grantor being 
bankrupt, is not limited to the six months’ rent for which in bank- 
ruptcy a distress is available against the bankrupt’s property (q). 


139. A landlord is not obliged to account for any surplus goods, 
or proceeds of distress, to the holder of a bill of sale of which he 
has notice (r). : 

But if a landlord distrains on goods included in a bill of sale, 
and on other goods the property of the grantor, he may be re- 
quired, under the equitable doctrine of marshalling, to resort in the 
first place, for satisfaction of rent, to goods not assigned by the bill 
of sale (s). 

If the goods in a bill of sale are taken under a distress for rent 
which the grantor ought to have paid, the grantee is entitled to 
be indemnified by the grantor, and, it seems, to recover anything 
paid by him to discharge the rent (a). Money so paid by the 
grantee for rent must be repaid on redemption, and can be retained 
by the grantee out of the proceeds of sale of his security (0). 


Sus-SEctT. 4.—Removal and Sale. 


140. Chattels seized under a bill of sale given by way of security, 
whether registered before or after the commencement of the 
amending Act, must, before removal or sale, remain on the premises 
where seized until after the expiration of five clear days from the 
day they were so seized (c), within which time of five days from 





(m) As to distress for rates and taxes, see Bills of Sale Act (1878) Amendment 


Act, 1882 (45 & 46 Vict. c. 43), s. 14, and p. 63, ante. ; 
(n) London and Westminster Loan and Discount Co. vy. London and North 


Western Rail. Co., [1893] 2 Q. B. 49. 


(0) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 13. 

(p) Tomlinson v. Consolidated Credit ‘and Mortgage Corporation (1889), 24 
Q. B. D. 135. : | 

(q) Crosse v. Welch (1892), 8 T. L. R. 709; Ratlton v. Wood (1890), 15 
App. Cas. 368. See title BANKRUPTOY AND INSOLVENCY, Vol. II., p. 291. 

(r) vans v. Wright (1858), 27 L. J. (Ex.) 50. 

(8) Lte Stephenson, Ex parte Stephenson (1847), 17 L. J. (Boy.) 5. 

(a) Hdmunds v. Wallingford (1885), 14 Q. B. D. 811, questioning Lngland 
v. Marsden (1866), L. R. 1 0. P. 529. 

b) Le Morritt, La parte Oficial Receiver (1886), 18 Q. B. D. 222. 

c) Bills of Sale Act (1878) Amendmont Act, 1882 (45 & 46 Vict. c. 43), 8. 13. 
Compare O’ Neill v. City and County I’inance Co. (1886), 17 Q. B. D. 234, where 
chattels, consisting of a horse and cab, were seized under a bill of sale in the 
public streot and removed to the grantce’s yard, whero they were kept five clear 
days, and it was hold that the seizure was lawful, and that no action would he 
by the grantor for the removal in the absence of special damage. 
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the seizure the grantor may apply for relief (d). Removal may take 
place, with the grantor’s consent, before expiration of the period of 
five days (e). 

After the expiration of the time limited, the grantee may remove 
the goods, and proceed to sell them, although the bill of sale con- 
tains no express power of sale(f). And power may be conferred 
by the bill of sale to sell the goods either by private treaty or public 
auction, and either on or off the premises (9). 


141. The same trusts of the proceeds of sale are implied as in 
the case of other sales of mortgaged property, but they may be 
expressed (h); and the grantee may, out of the proceeds of sale, 
retain his unpaid principal with interest to the date of sale, the 
expenses of sale (1), costs properly incurred in defending and 
maintaining his rights under the security (k), and also any rent, 
rates, taxes, or other valid incumbrance on the chattels, discharged 
by him (J). | 

An instrument embodying the terms of sale by a grantee, selling 
under the powers of a valid bill of sale, does not require 
registration (m). 

SuB-SeEoT. 5.—Priorities. 


142. If two or more bills of sale are given comprising, in whole 

or in part, any of the same chattels, they have priority in the 
order of the date of their registration respectively as regards such 
chattels (n). 
This rule applies between absolute bills of sale, as well as 
between bills of sale given by way of security for the payment of 
money (0). 

It applies in favour of the grantee of an absolute bill of sale, duly 


(d) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), 8. 7, 


proviso ; and see p. 65, ante. 

(ce) Lane v. Tyler (1887), 56 L. J. (Q. B.) 461; Tomlinson v. Consolidated Credit 
and Mortgage Corporation (1889), 24 Q. B. D. 135. . 

(f) Re Morritt, Ex parte Official Receiver (1886), 18 Q. B. D. 222. 

p Bourne v. Wall (1891), 64 L. T. 5380; Lumley v. Simmons (1887), 34 Ch. 

. 698. 

(h) Re Cleaver, Hx parte Rawlings (1887), 18 Q. B. D. 489. See title 
MorRTGAGE. 

(i) Re Morritt, Hx parte Official Receiver, supra, where the trust was to retain 
out of proceeds of sale the unpaid principal sum and interest then due, 
together with all costs, charges, payments, and expenses incurred, made, or 
sustained by the grantee in or about-entering the premises, and in discharging 
any distress, execution, or other incumbrances on the chattels or any of them, and 
selzing, taking, and retaining possession thereof, and in and about their carriage, 
removal, warehousing, or sale (including the cost of inventories, catalogues, or 
advertising), and to pay over the surplus proceeds, if any, to the grantor. 

(k) Lumley v. Simmons, supra. Taxation has been ordered of costs, agreed 
to be paid by the grantor, and retained by the grantee out of the proceeds of a 
oo aie the grantor’s bankruptcy (Re Ford, Hx parte Official Receiver (1901), 
84 L. T. 329). 

Ll) Re Merritt fix parte Official Receiver, supra. 

m) Hall y. Smith (1887), 3'T. L. B. 805. 

m) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s.10. Bills of sale formerly 
took priority according to date of execution (Re Middleton, Ex parte Allen, Kx 
parte Page (1870), L. R. 11 Eq. 209). 

(0) Tuck v. Southern Counties Deposit Bank (1889), 42 Ch. D. 471. 
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registered, against the holder of a prior unregistered bill of sale, 
although the latter has been first to take possession (7). 

But where the grantor has already parted with all interest in 
the chattels by an absolute bill of sale, he ceases to be the true 
owner, and a subsequent bill of sale, given by way of security, 
being void under the amending Act, except against the grantor (q), 
does not, by registration, take priority of the earlier absolute bill of 
sale, even though the latter be unregistered (r). 

This, however, only applies where the first bill of sale is absolute ; 
for a grantor is the “true owner” within the amending Act, 
although he has previously given a bill of sale by way of security for 
the payment of money (s). 


143. A grantee cannot, under the doctrine of consolidation of 
mortgages (a), tack to his bill of sale a security over other property of 
the grantor, so as to claim against an execution creditor the surplus 
proceeds of sale of the chattels after satisfying the bill of sale (0). 


144. If the grantee has only an equitable title to chattels of which 
he has not taken possession, he may be postponed to a person, as for 
instance a pledgee, in whom the legal estate and interest in them 
becomes vested for value and without notice of the bill of sale (c). 


Sect. 3.—Transfer. 


145. A transfer or assignment of a registered bill of sale need 
not be registered (d), nor is renewal of registration necessary by 
reason only of a transfer or assignment of a bill of sale(e). 

A memorandum of charge by the transferee of a bill of sale, 
given by way of sub-mortgage and accompanied by a deposit 
of the bill of sale and transfer, need not be registered, even 
although the transferee afterwards acquires the grantor’s equity of 
redemption (/ ). 

If both grantor and grantee join in transferring @ bill of sale on 
which a balance remains due, a further advance being made to the 
grantor by the transferee on different terms, the transfer need not 
be registered, at all events to the extent of the balance remaining due 
on the original bill of sale (9). 


146. A transferee of a bill of sale, in general, stands in no better 


position than the transferor (h); and if he permits the period for 


(p) Lyons v. Tucker (1881), 7 Q. B. D. 523; Conelly v. Steer (1881), 7 
Q. B. D. 620. 
q) Bills of Sale Act (1878) Amendment Act, 1882 (46 & 46 Vict. c. 43), s. 5. 
1 Tuck v. Southern Counties Deposit Bank (1889), 42 Ch. D. 471. 
8) See p. 30, ante; Thomas v. Searles, [1891] 2 Q. B. 408. 
a) As to this, see title MonraAGE. 
i Chesworth v. Ifunt (1880), 5 C. P. D. 266. 

c) Joseph v. Lyons (1884), 15 Q. B. D. 280; Hallas v. Rovinson (1885), 
15 Q. B. D. 288. These cases primarily apply to after-acquired property, but 
are probably of general application. 

d) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 10 ad jin. 

e) Lbid., 8. 11 ; and Bee p. 52, ante. 

Sf) he Parker, Hn parte T'urquund (1885), 14 Q. B. D. 6386. 

g) Tlorne v. Hughes (1881), 6 Q. B. I). 676. 

h) tte Walden, vx parte Odell (1878), 10 Ch. D. 76; Chapman vy. Knight 
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renewal to elapse, the registration of the original bill of sale will 
become void notwithstanding the transfer (2). But on the transfer 
of a registered absolute bill of sale, effected by an instrument 
registered as a bill of sale, the transferee’s title will be protected 
against an execution creditor of the grantor of the original bill of 
sale, even though its registration is not renewed, and the goods 
remain in the grantor’s possession, if at the time of transfer no 
person was in a position to avoid the bill of sale under the principal 
Act (k). 

So ee the grantee of an absolute bill of sale takes possession 
and sells under his power of sale, a purchaser will get a good title, 
even if registration is not renewed; for, by the absolute transfer of 
the chattels at a time when no person is entitled to claim under the 
principal Act (J), the bill of sale is spent and satisfied, and the Act 
has no further application (m). | 

If, however, possession has not been taken, and there has not 
been registration either of the bill of sale or transfer, chattels which 
throughout remain in the possession or apparent possession of the 
original grantor will, notwithstanding the transfer, be subject to the 
claims of persons entitled to avoid the bill of sale against him (n). 


Sect. 4.—Satisfaction. 


147. Where the debt secured by a bill of sale has been satisfied or 
discharged, the registrar may order a memorandum of satisfaction 
to be written upon any registered copy of the bill (0). Leave to 
enter up satisfaction may be obtained ex parte on a consent, signed 
by the person entitled to the benefit of the bill of sale, attested by 
a witness, and verified by affidavit, being produced to the registrar 
and filed in the Central Office (p). Where consent cannot be 
obtained, an order to enter up satisfaction may be obtained on 
summons in chambers (q). 

If the witness attesting and verifying the consent is a solicitor, 
and so described, satisfaction will be directed, the papers being 
otherwise correct, as of course (r). But an order to enter up satis- 
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verifying consent is not a solicitor (s). 
Where there has been local registration of a bill of sale, a notice 


(1880), 5 C. P. D. 308. It is apprehended that the transferee of a bill of sale 
void under the Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. 
c. 43), would acquire no interest. 

t) Karet v. Kosher Meat Supply Association (1877), 2 Q. B. D. 361. 

k) Antoniadi v. Smith, [1901] 2 K. B. 589. 

(7) See Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 8, and p. 55, ante. 

(m) Cookson v. Swire (1884), 9 App. Cas. 653. 

i") Hopkins v. Gudgeon, [1906] 1 K. B. 690. 

0) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 5.15. . 

(p) R.S. C., Ord. 61, r. 26. The consent signed and duly attested and the 
affidavit verifying it are placed before the Practice Master, who, if the papers 
are in order, will grant the required leave. Forms of consent and affidavit may 
be obtained in the Stamp Department of the Central Office, Room No. 3. 

(q) Ibid.,r. 27. For forms of summons and order, see R. S. O., Appendix K, 
Nos . 58, 60; Yearly Practice, 1908, pp. 1879, 1880. 

a6 Practice Masters’ Rules (25), 

s) Rea Bill of Sale, [1894] 2 Q. B. 923, 
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of entering up satisfaction must be transmitted to any registrar to 
whom an abstract of such bill of sale has been transmitted, and 
must by him be numbered, filed, and indexed (¢). 


148. An order that a bill of sale should be expunged from the 
register has been made in some cases either by consent or on 
summons (wv). Such a practice does not seem directly authorised 
by the statutes; but a grantee may, on payment, be ordered to 
give up his bill of sale (a), and cannot stipulate that it shall remain 
in his possession after payment (0). 

A bill of sale which has been paid off cannot be set up against 
an execution creditor, even though satisfaction has not been 
entered (c). 


Part VIll_—Procedure and Evidence. 


Sect. 1.—Rectification, and Extension of Time. 


149. Power is given by the principal Act to a judge of the High 
Court, on being satisfied that the omission to register a bill of sale 
or an affidavit of renewal thereof within the time prescribed, or the 
omission or mis-statement of the name, residence, or occupation of 
any person, was accidental or due to inadvertence, in his discretion 
to order such omission or mis-statement to be rectified by the 
insertion in the register of the true name, residence, or occupation, 
or by extending the time for such registration on such terms and 
conditions, if any, as to security, notice by advertisement or other- 
wise, or as to any other matter, as he thinks fit to direct (d). The 
Court of Appeal has, it seems, no original jurisdiction to make an 
order under the Act (e). 

There is no power to order extension of time for re-registering a 
bill of sale, the registration of which had, at the commencement of the 
principal Act, become void for want of renewal (/). 

Relief is limited to rectification of the register (g), or extension of 
time; and an order cannot be made for an affidavit to be filed 
correcting a mistake in the affidavit on registration (h). 


150. An order for rectification of the register, or for extension 
of the time for registration, will only be granted subject to rights 
which have already accrued to third persons (h). It will not be 





(t) R. 8. C., Bills of Sale Acts, 1878 and 1882, rr. 6—9. See Yearly Practice, 
1908, p. 1462. 

u) Annual Practice, 1908, p. 885. 

a) Ha purte Wickens, [1898] 1 Q. B. 543. 

b) Watson v. Strickland (1887), 19 Q. B. D. 391. 

c) Waterton v. Baker (1868), 17 L. T. 494. 

d) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8. 14. 

e) Ite Morris, ix parte Webster (1882), 22 Ch. D. 136. 

Sf) Ie Kmery, Ha parte Chief Oficial Receiver (1888), 21 Q. B. D. 405. 

y) Bills of Salo Act, 1878 (41 & 42 Vict. c. 31), 8, 14. 

h) Crew y. Cummings (1888), 21 Q. B. D. 420. 
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granted to the prejudice of an execution creditor who has seized, 
or of a trustee in the grantor’s bankruptcy (2), or of any person 
whose rights would be affected by registration, even though there 
has been no change of property in the chattels sought to be 
protected (k). 

An order made in accordance with the form now in use is 
expressed to be without prejudice to the rights of persons acquired 
prior to the time when the bill of sale is actually registered or 
re-registered (/). 


Sect. 2.—Registrar and Register, Searches, Insnection, and 
Office Copres. 


151. The office of registrar for the purposes of the Bills of Sale 
Acts is executed by the Masters of the King’s Bench Division (m), 
any one of whom may perform all or any of the duties of the 
registrar (7). 


152. The time of delivery of every document filed at tlie Central 
Office is entered in books which may be inspected (0). A book is 
directed to be kept called the register (p), for entry of particulars 
of registration (qg) and renewal of registration (r) of bills of sale, 
with an index(s). Provision is also made for entering up satisfaction 
in the register (t). 


153. Any person is entitled to have an office copy or extract 
of any registered bill of sale, and affidavit of execution filed there- 
with, or copy thereof, and of any affidavit filed therewith, if any, 
or registered affidavit of renewal, upon payment (uw). Any copy of 
a registered bill of sale, and affidavit purporting to be an office 
copy thereof, is, in all legal proceedings, admissible as primé facie 
evidence thereof and of the fact and date of registration as 


(<) Re Parsons, Hx parte Furber, [1893] 2 Q. B. 122, holding that Re Dobbin’s 
Settlement (1887), 56 L. J. (Q. B.) 295, is overruled by Crew v. Cummings (1888), 
21 Q. B. D. 420. - . cede & 

k\) Re Spiral Globe, Ltd., [1902] 1 Ch. 396. 

7) But an order in wider terms is valid unless set aside (fe Parke (1884), 18 
L, R. Ir. 85). Where three days’ extension of time is granted, registration on 
the fourth day is sufficient, if a Sunday intervenes (<bid.). : 

(m) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 5.13. As to the Masters of 
the King’s Bench Division, see title Courts. 

(n) Ibid.; R.S. C., Ord. 61, r. 25. 

(o) R. 8. C., Ord. 61, r. 18. 

(p) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 12. No action lies, with- 
out proof of malice, for putting on the register a document which is not a bill 
of sale (Horsley v. Style (1893), 69 L. T. 222), nor, it seems, for publishing 
a copy of the register (Searles v. Scarlett, .[1892] 2 Q. B. 56). 

q) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31),s.12. For the particulars 
to be entered on registration, see p. 46, ante. 

(r) Ibid. For the particulars to be entered on renewal of registration, see 
p- 02, ante. : 

(s) Such index is arranged in divisions corresponding with the letters of the 
alphabet, so that all grantors whose surnames begin with the same letter (and 
no others) may be comprised in one division, but the arrangement within each 
such division need not be strictly alphabetical (ibid.), 

(¢) Lbid., Sched. B. 

(u) Ibid., 8. 16. The fee is 6d. per folio. 


15 


Sect, 1. 


Rectifica- 
tion, and 

Extension 
of Time. 


Who is 
registrar. 


Contents of 
register. 


Office copies, 


76 


SECT, 2. 


Registrar 
and 
Register 
etc, 


Searches, 


Official 
search, 


0 


Necessity for 
stamping, 


Scale of 
stamp 
duties, 


BILLS OF SALE. 


shown thereon (w), and also, it appears, of its execution by the 
grantor (x). 

But a certificate of registration alone is not sufficient proof of due 
registration (y), or that a true copy: bill of sale has been filed (a). 
Where evidence of due registration is objected to as insufficient, 
an adjournment may be granted for production of an office copy or 
further proof (0). 

Office copies are now admissible in evidence to the same extent as 
originals would be admissible (c). 


154. Any person is entitled at all reasonable times to search the 
register on payment of a fee of one. shilling, and also to inspect, 
examine, and make extracts from, any and every registered bill of 
sale, without being required to make a written application, or to 
specify any particulars in reference. thereto, upon payment of one 
shilling for each bill of sale inspected (d). | 

The registrar must, on a request in writing giving sufficient 
particulars, and on payment of a fee (e), cause the register to be 
searched, and issue a certificate of the result (/). | 


Secr. 3.—Stamps and Fees. 


155. A bill of sale is not to be registered unless the original, 
duly stamped, is produced to the proper officer (g). Itis the duty 
of the grantee or transferee, under penalties (h), to see that it is 
properly stamped, and, if it is unstamped or insufficiently stamped, 
it may be properly stamped after its execution on payment of the 
unpaid duty and penalty (2). 


156. An absolute bill of sale is to be stamped as a conveyance, 
with an ad valorem duty on the amount or value of the consideration 
for the sale (x). 


w) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 16. 

x) Re Slater, Ex parte Slater (1897), 76 L. T. 704, decided on the Deeds 
of Arrangement Act, 1887 (50 & 51 Vict. c. 57), s. 11, which is in the same 
words as the Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 16. 

y) Mason vy. Wood (1875), 1 C. P. D. 68. | 

a) Emmott v. Marchant (1878), 3 Q. B. D. 555. 

b) Turner & Co. v. Culpan (1888), 58 L. T. 340. 

c) R. 8. C., Ord. 37, r. 4. 

(d) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 16. 
Extracts are limited to the dates of execution, registration, renewal of regis- 
tration, and satisfaction, to the names, addresses, and occupations of the parties, 
to the amount of the consideration, and to any further prescribed particulars. 

(ce) The fee is 5s., and for every additional name 2s. (Order as to Supreme 
Court Fees, 1884, Schedule, Nos. 114, 115). 

(7) B.S. C., Ord. 61, r. 23. 

y) Stamp Act, 1891 (54 & 55 Vict. c. 39), s. 41. 

ib As to these, see title REVENUE. 

(*) Stamp Act, 1891 (54 & 55 Vict. c. 39), 8. 15 (2) (ch (d). 

(zk) The duty must be paid in impressed stamps calculated according to the 
amount of the consideration in accordance with the following scale :— 


£8. d. 

Not exceeding £5 ; : ; ‘ ; 0 0 6 
Iixceeding £6 and not exceeding £10 . : : : 0 1 0 
. 10 . aS AG iy (us 0 1 6 

ie 15 a) 0 2 0 

20 + ess 0 2 6 
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A bill of sale by way of security for the payment of money is 
stamped as a mortgage (J). 

A reconveyance, release, or discharge of a security, or a transfer 
or assignment of a bill of sale by way of security, is subject to a 
duty of sixpence for every £100 or part of £100 of the amount trans- 
ferred or assigned (m). The transfer of an absolute bill of sale bears 
duty as a conveyance or transfer on sale (7). 

Where there is a further advance on a transfer or assignment of 
a bill of sale, the instrument, in addition to a transfer or assign- 
ment stamp, should, it seems, be stamped as a new security to the 
extent of the further advance (0). 


157. Certain fees are also payable in respect of the registration 
of bills of sale (7). 1 


£ os. d. 
Exceeding £25 and not exceeding £50 , ; ‘ 0 6 0 
4 50 re “3 75 , : 0 7 6 
‘ 15 i i 100 : ka 010 0 
ip 100i, 5 125 ©. .. 012 6 
: 125, ; 150 . . . . 015 0 
a‘ 150 4, me RE! er ae ce, ae HOTT. 86 
‘: 175 2 : 2000 . . . «10 0 
3 200 5 i 225 : ‘ ‘ 1 2 6 
‘6 225 5 3 250 : ; . . 1 d 0 
as 250 - $5 275 : : - 17 6 
53 275 ne 4 300 it ‘ : . 110 0 
- 300 for every £30 or fractional part of £50 (ibtd., Schedule I., 
Conveyance or Transfer on Sale). | 
(1) The scale of duty is as follows :— £s d. 
Not exceeding £10 ; ‘ ‘ . r . - 0 0 8 
Exceeding £10 and not exceeding £25 ; : . - 0 0 8 
5 25 “a 5 50 ‘ . : » O 1 8 
5 50 Pe 6 100 ; : ' »- O 2 6 
5 100 is sy 150 . . ‘ - 0 3 9 
- 150 a re 200 : : 0 56 O 
a 200 ‘9 4 250 ‘ 0 6 3 
oa ~ 250 Pa g3 300 : : , . O 7 6 
300 for every £100 or fractional part of £100 . 0 2 6 


If collateral, or auxiliary, or additional, or substituted security (other than an 
equitable mortgage), or by way of further assurance for the above-mentioned 
purpose where the principal or primary security is duly stamped— 

For every £100 and also for any fractional part of £100 and 
the amount secured . : ; ; ‘ ‘ ; 

(tbid., Schedule I., Mortgage etc.). 

(m) Ibid. 

(x) For the scale of duties see note (k), p. 76, ante. 

(0) Wale v. Commissioners of Inland Revenue (1879), 4 Ex. D. 270. 

(p) Order as to Supreme Court Fees, 1884, Schedule, Nos. 36—41, super- 
seding Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 5.18. The fees now pay- 
able are as follows :— | £sd 

36. On filing a bill of sale and affidavit therewith where the 
consideration (including further advances) does not 


6d. 


exceed £100. : ; ‘ ‘ ‘ : . 0 5 O 
37. Above £100 and not exceeding- £200 . ; : - 010 0 
38 Above £200 . : : ‘ : : : : . 1 0 0 
39. On filing under the Bills of Sale Acts, 1878 and 1882, 
any other document to which the fees Nos. 36, 37, 
and 38 do not apply . : ‘ é ; : . 010 0 
40. On filing an affidavit of re-registration of a bill of sale 
. or any such other document asin No. 39 mentioned. 010 0 
41. On filing a fiat of satisfaction ‘ox ; ‘ - 0 5 0 
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SrcT. 1. 
Nature and 
Form of a 
Bond. 





Definition. 


BonpDs. 


Secr. 1.—Nature and Form of a Bond. 


158. A bond is an instrument under seal, usually a deed poll, 
whereby one person binds himself to another for the payment of 
a specified sum of money either immediately or at a fixed future 


. date. The person who so binds himself is called the obligor, and 


Single bond, 


Double or 
conditional 
bond. 


Recitals. 


the person to whom he is bound the obligee; and the instrument 
itself is sometimes called an obligation (a). A bond may be given 
by two or more obligors either jointly, or severally, or jointly and 
severally; and may be given to two or more obligees jointly or 
severally, but not jointly and severally (0). 


159. A bond merely for the payment of a certain sum of money, 
without any condition in or annexed to it, is called a simple or 
single bond (c). Such instruments are rarely, if ever, met with 
at the present day, and the term ‘single bond”’ is sometimes used 
to signify a bond given by one obligor as distinguished from one 
given by two or more. 


160. The ordinary form of bond now in use is one accompanied 
by a condition in the nature of a defeasance (d), the performance 
of the condition generally being secured bya penalty. This form of 
bond is called a double or conditional bond (e), and consists of two 
parts: first, the obligation, and secondly, the condition. ‘The con- 
dition, which may be contained in the same or another instrument, 
or may be indorsed on the back (f), specifies the real agreement 
between the parties—that is to say, the money to be paid or acts 
or duties to be performed or observed, the payment, performance, 
or observance of which is intended to be secured by the bond— 
and provides that on due performance of the condition the bond 
shall be void (g). The obligation, as in the case of a single bond, 
simply binds the obligor to the payment of a certain sum of money, 
such sum of money being usually, though not necessarily, a 
penalty (h), and does not in terms refer to the condition. On 
breach of the condition the bond is said to become forfeited or 
absolute, though, as will be subsequently seen, it does not follow 
that the obligee is entitled to recover the sum mentioned in the 
obligation (Z). 

A conditional bond sometimes contains explanatory recitals. 
When it does so, the recitals follow the obligation and precede the 
condition. 





(a) Shep. Touch. 367. 

(b) Bradburne v. Botfield (1845), 14 M. & W. 559. 

(c) 2 Bl. Com. 340; Morrant v. Gough (1827), 7 B. & O. 206. — 

(d) The term “ defeasance”’ is more properly employed when the condition is 
contained in a separate instrument (Shep. Touch. 367, 396). 

(ec) Shep. Touch. 367. 

ft) dbid.; Vin. Abr. tit. Faits (G). sons 

g) The omission of words providing that the obligation shall be void does 
not affect the validity of the condition (Muuleverer v. Lawaby (1670), 2 Saund. 


78). 
(h) See p. 93, post. 
(*) Soe pp. 93 et seq., post. 





BONDS. 


161. No particular form of words is necessary to create a bond. 
The obligor must be bound in a certain sum of money (J), but, if 
this requisite is satisfied, any mode of expression by which the 
intention of the parties is made ciear will suffice (k). 


162. The difference between a,bond and a covenant is one rather 
of form than substance. Covenants are generally found in inden- 
tures, whereas a bondisusually a deed poll; and a covenant expresses 
the real agreement between’ the parties, the penalty or sum fixed 
by way of liquidated damages, if any, being the subject of a further 
covenant, whereas in a bond the only undertaking of the obligor 
is to pay a certain sum of money, such sum being either a penalty 
or liquidated damages, the real obligation being expressed in the 
superadded condition, on due performance of which the instrument 
is avoided. 


Srot. 2.—Different Kinds of Bonds. 


163. There are many varieties of bonds, some of which are 
subject to special rules and considerations which are not applic- 
able to bonds generally. The difference between a single or un- 
conditional and a double or conditional bond has already been 
explained (/). 


164. A common money bond(m) is one given to secure the 
payment of money, the condition being that if the obligor pays 
to the obligee a smaller sum, usually one-half of the sum named 
in the obligation, with interest, on a specified day, the bond shall 
be void. Corhmon money bonds are subject to the provisions of 
the statute 4 & 5 Anne, c. 16, hereinafter referred to (7). 


165. Bonds conditioned to be void on the performance of any 
covenant or agreement in any deed or writing, other than a covenant 
or agreement to pay a specified sum of money (0), are subject to the 
provisions of the statute 8 & 9 Will. 3, c. 11, hereafter referred 
to (p). 

A bond conditioned for the payment of an annuity (q), or of a 
certain sum by stated instalments (7), is within the statute of 


©» 


(7) Loggins v. Titherton (1613), Yely. 225. 

(kA) Shep. Touch. 368. 

(7) See p. 80, ante. 

(m) For form of common money bond, see Encyclopeedia of Forms, Vol. II., 
pp. 536 ef seq. 

(n) See p. 98, post. 

(0) For forms of such bonds, see Encyclopzedia of Forms, Vol. IIL., pp. 541, 
043, 549 et seq. 

(p) See p. 94, post. 

(q) Collins v. Collins (1759), 2 Burr. 820; Walcot v. Goulding (1799), 8 Term 
Rep. 126; Tuther v. Caralampi (1888), 21Q. B.D. 414. For annuities generally, 
see title RENT-CHARGES AND ANNUITIES. 

(r) Willoughby v. Swinton (1805), 6 East, 550; Murr:y v. Stair (Earl) 
(1823), 2 B. & CO. 82; Preston v. Dania (1872), L. R. 8 Exch. 19. See also Hurst 
v. Jennings (1826), 5 B. & C. 650. As to bonds condition: 1 for payment of a 
specified sum at a certain day with interest to be paid period.cally in the mean- 
time, see Smith v. Bond (1833), 10 Bing. 125; James v. Thomas (1833), 5 B. & 
Ad, 40; Skinners’ Co. v. Jones (1837), 4 Scott, 271; and p. 95, post. For form 
of such bond, see Encyclopzedia of Forms, Vol. II., p. 538. 
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Sect. 2, William IIT., and is not a bond conditioned for payment of a lesser 
Different gum within the meaning of the statute of Anne. 


ae of Neither statute has any application where the sum named in the 
ones. —_ obligation is not a penalty, but liquidated damages (s) 
Arbitration 166. On a reference to arbitration the submission is sometimes 
ond. 


made by mutual bonds, the obligation being in the form of a common 
money bond, with a condition to abide the event of the award (é). 
Arbitration bonds are within the provisions of the statute of 
William ITT. (u). 


Post obits. 167. A post obit bond (w) is a bond conditioned for the payment 
of a sum of money after the death of a specified person, and is 
usually given in respect of a loan for a sum greater than that 
advanced. Such bonds are of two kinds: (1) where the payment 
depends on a contingency, as, for instance, in the event of the 
obligor surviving a relative in regard to whom he has expectations ; 
(2) where the payment is certain, but the time of payment 
uncertain, ag in the case of a bond conditioned for payment of a 
certain sum on the death of the obligor. When the money becomes 
payable in pursuance of the condition of a post obit bond, the bond 
is subject to the provisions of the statute of Anne, and not to those 
of the statute of William III. (2). 


Lloyd’s bond. 168. A Lloyd’s bond (@) is a security issued by a company either 
in the form of a common money bond, with a recital of the com- 
pany’s indebtedness to the obligee (b), or in the form of an acknow- 
ledgment of a debt to a particular person, with a covenant to pay 
it(c). Though originally devised for the purpose of raising money, 
such bonds are, when so used, invalid, unless the borrowing powers 
of the company authorise their issue (d), except to the extent that 
the money raised by their issue has been legitimately applied for 
the company’s benefit (¢). Where, however, the bonds are given in 
consideration of an existing liability incurred by the company bond 





(s) Strickland v. Williams, [1899] 1 Q. B. 382, C.A.; Goad v. Empire Printing 
and Publishing .Co., Ltd. (1888), 52 J. P. 438. See p. 95, post. 

(t) See title ARBITRATION, Vol. I., p. 440. For form of arbitration bond, see 
Encyclopedia of Forms, Vol. II., p. 121. 

(u) Welch v. Ireland (1805), 6 Hast, 613; Hanbury v. Guest (1811), 14 Hast, 401. 

(w) For forms of post obit bonds, see Encyclopedia of Forms, Vol. IL., 
pp. 044 et seq. 

(x) Smith v. Bond (1833), 10 Bing. 125, at p. 182. 

(a) So called after the inventor (Chambers v. Manchester and Milford Rail. Co. 
(1864), 5 B. & 8. 588, per Crompron, J., at p. 608). 

b) For this form of Lloyd’s bond, see Re Cork and Youghal Ruil. Co. (1869), 
4 Ch. App. 748, at p. 749. See also Encyclopsedia of Forms, Vol. IL., p. 558. 

(c) For this form of Lloyd’s bond, sce Chambers v. Manchester and Milford , 
Rail. Co., supra, at p. 591. 

(d) Jbid., and seo title Compantes. These bonds woré expressly declared 
void in the case of railway companies by tho Kailway Regulation Act, 1844(7&8 ° 
Vict. c. 85), s. 19. Soo further, title Ramnways AND Canats. For the proper |, 
form of boud to be used in case of borrowing by railway and other companies 
governed by the Companies Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 16), : 
B20 thid., 8. 41 and Sched. J); Mneyclopsedia of forms, Vol. I., p. 557. 

(ec) Le Cork and Youghal Luil. Vo., supra. 








BonpDs. 


fide, and not ultra vires, as in the case of a debt due to a contractor 
for work done, they are valid (/). 


Sect. 3.—Capacity of Parties. 


169. The capacity of a person to become an obligor depends, 
generally speaking, on his capacity to contract(g). But, though an 
infant may bind himself to pay a reasonable price for necessaries 
supplied to him, a bond given by him to secure such payment is 
void (h). | 

Infants (7), lunatics (4), married women (1), and others with 
limited or no capacity to contract may, however, be obligees, because, 
a bond being a unilateral contract, the person to whom it is given 
does not thereby incur any liability. A bond given to a corporation 
sole—e.g., to a bishop—enures to him in his natural capacity, 
because such a corporation cannot take a chattel in succession 
except by custom (m). 

Sect. 4.—Validity. 


170. To constitute a valid bond, there must be an obligor and 
obligee, and a fixed sum of money in which the obligor is bound; 
and the instrument must be duly executed by the obligor (mn). 
Consideration is not necessary, the instrument being under seal (0). 

A bond executed with a blank for the name of the obligee 
is void, and parol evidence is not admissible to supply the defect (p) ; 
but if it appears from the instrument as a whole to whom the 
obligor is intended to be bound, as where there is a recital of 


indebtedness to a person named, the bond is not invalid merely 


because the obligee’s name is not mentioned in the obligatory 
part (a). 

A bond is void unless the obligor is bound in a definite sum 
of money (b), but it is not invalid merely because the sum is 
improperly expressed, provided the intention is clear (c). 


(f) Re Cork and Youghal Rail. Co. (1869), 4 Ch. App. 748, per Lord HaTHER- 
LEY, L.C., at p. 757, approving Chambers vy. Manchester and Milford Rail. Co. 
(1864), 5 B. & S. 588, per BLAcKBURN, J., at p. 611, and White v. Carmarthen 
Rail. Co. (1863), 1 Hem. & M: 786. | 

(g) As to which see title CoNTRACT. 

(h) Martin v. Gale (1876), 4 Ch. D. 428; Fisher v. Mowbray (1807), 8 East, 
330; Baylis v. Dineley (1815), 3 M. & 8.477; Ayliff v. Archdale (1603), Cro. 
Eliz. 920. Russel v. Lee (1663), 1 Lev. 86, must be considered overruled. See 
generally, title INFANTs. ' 

(i) Bac. Abr. tit. Obligation, D 2. 

(k) Ibid.’ See generally, title LUNATICS AND PERsSons oF Unsounp Minp. 

(1) Whelpdale’s Case (1604), 5 Co. Rep. 118 b. See generally, title HusBpanp 
AND WIFE. 

(m) Bac. Abr. tit. Obligation, D2; Byrd v. Wilford (1592), Cro. Eliz. 464; 
Fulwood’s Case (1590), 4 Co. Rep. 64 b. See generally, title CoRPORATIONS. 

. (n) Com. Dig. tit. Obligation, A; Shep. Touch. 56; Dodson vy. Kayes (1610), 

elv. 193. 

(0) Squire v. Whitton (1848), 1 H. L. Cas. 333. 

(p) See titles DEEDS AND OTHER INSTRUMENTS; EVIDENCE. 

(a) Langdon v. Goole (1681), 3 Lev. 21; Lambert v. Branthwaite (1732), 2 Str. 945. 

(6) Loggins v. Titherton (1613), Yelv. 225. 

(c) Hulbert v. Long (1617), Cro. Jac. 607; Cromwell v. Grunsden (1698), 2 
Salk. 462; Coles v. Hulme (1828), 8 B. & C. 568, where the obligor acknow- 
ledged himself bound in 7,700 without mentioning any species of money, and 
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171. As to the execution of a bond, the ordinary rules as to the 
execution of deeds apply (d). If the instrument is delivered and 
retained by the obligor, such delivery 1s valid and effectual, provided 
there is nothing to show that it was intended not to become 
immediately operative (e) ; and delivery to a third person, though 
not an agent of the obligee, is sufficient(f). Signature is not 
necessary at common law (g). <A bond delivered to a third person 
may, however, be intended to operate only as an escrow (h) ; but if 
the delivery is to the obligee himself as upon conditions performed, 
it will take effect immediately, notwithstanding the non-performance 
of the conditions (2). 

Where two or more persons are intended to be bound jointly, . 
or jointly and severally (k), and the bond is executed by one of 
them only, it will operate at law as his several bond (J). But in 
equity he may be entitled to have it delivered up to be cancelled as 
being contrary to intention (m). 

A bond may be valid though undated or bearing a false or 
impossible date, because all deeds take effect from the time of 
delivery (a). 


172. A condition, to be valid, must be for the performance of an 
act which is possible and lawful, and it must not be repugnant to 
the obligation. - * 

Where a condition underwritten or indorsed is for the per- 
formance of an act which is impossible, the condition is void 
but the obligatory part of the bond valid (6); but where such a 
condition is incorporated with the obligatory part, the bond is 


‘altogether void (c). A condition is not invalid merely because it 


provides for the performance of an act or the happening of an event 
which, though possible, is extremely improbable (d). 

Where a condition is for the performance of two distinct acts, 
one of which is impossible, the obligor is bound to perform the 
other (e) ; but if both acts were possible at the time of the execution 


there being a recital of indebtedness in various sums expressed in pounds 
sterling, the court supplied the word ‘‘ pounds” in the obligatory part. 

(d) See title DEEDS AND OTHER INSTRUMENTS. 

(e-) Doe d. Garnons v. Knight (1826), 5 B. & CO, 671. 

(f) Alford v. Lee (1586), Cro. Eliz. 54. 

(9) Cromwell vy. Grunsden (1698), 2 Salk. 462; and compare Lx parte Hodgkin- 
son (1815), 19 Ves. 291, at p. 296. But quere whether it might not be held to 
be necessary by reason of universal custom. 

(h) Murray v. Stair (Harl) (1823), 2 B. & OC, 82. 

(i) Vin. Abr. tit. Faits, 0; Anon. (1668), 1 Vent. 9; Shep. Touch. 59. 

(k) As to joint and joint and several bonds, see pp. 88, 91, post. 

(2) Hlltot v. Davis (1800), 2 Bos. & P. 388. 

(m) Underhill v. Horwood (1804), 10 Ves. 209, 225. Soif a bond is made 
joint only, instead of joint and several, by mistake, it will be rectified in equity 
(ibid., at p. 227). Compare Cooper v. Lvans (1867), L. R. 4 Hq, 45. 

(a) Shep. Touch. 72. Thus, a bond dated in the minority of an infant will be 
binding if executed by him after attajning his majority (Cromwell v. Grunsden 
(1698), 2 Salk. 462). 

(b) Lullerton v. Agnew (1703), 1 Salk. 172; Duvergier v. Iellowes (1832), 1 
Ol. & Tin. 39, If. L.; Llolmes v. [vy (1680), 2 Show. 15. 

(c) Com. Dig. tit. Condition, D 2. 

(4) Cumpbell v. Irench (1795), 6 Term Rep. 200, per Lord Kenyon, at p. 211. 

(¢) Da Costa v. Davis (1798), 1 Bos, & P. 242. 
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of the bond, and one of them is made impossible by the act of the 
obligee, the obligor is altogether excused (/). 


173. False grammar (g) and defective spelling (hk) do not affect 
the validity of a bond provided the intention is clear; and, for the 
purpose of giving effect to the intention, the court will, where 
necessary, transpose, disjoin, reject, and supply words (2). 

Where the condition of a bond is expressed in such language as 
to be unintelligible (xk), or is so uncertain that its meaning cannot 
be ascertained, but the obligatory part is clear, the condition is 
_ void, and the obligation binding (J). . 

When the condition is repugnant to the obligation, the condition 
is void and the obligation binding (m). 


174. If the condition of a bond or the consideration for which it 
is given is unlawful, the bond is wholly void; and parol evidence is 
admissible to prove the true nature of the transaction where it does 
not appear on the face of the instrument (7). 

Where the condition is entire, and any portion of it is unlawful, 
the bond is entirely void (0); but if it consists of several distinct 
parts, some of which are lawful and others unlawful, or if there are 
several independent conditions, some lawful and others unlawful, 
the bond is valid, and subject only to such parts of the condition or 
such of the conditions, as the case may be, as are lawful (p). 

The following are instances of bonds given on conditions or for 
considerations which are unlawful (q) :— 

(1) Bonds in consideration of future illicit cohabitation (7) ; 


(7) Com. Dig. tit. Obligation, K 2; Duvergier v. Fellowes (1832), 1 Cl. & Fin. 


39, H. L. See further, p. 93, post. 

(g) Shep. Touch. 55, 87; Parkhurst v. Smith (1742), Willes, 327, 332; Dobson 
v. Keys (1610), Cro. Jac. 261. 

(h) Sims v. Urry (1676), 2 Cas.in Ch. 225; Dennis y. Snape (1687), Comb. 60; 
Cromwell y. Grunsden (1698), 2 Salk. 462. 
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(i) Langdon v. Goole (1681), 3 Lev. 21; Vernon v. Alsop (1662), 1 Lev. 77; © 


Holmes vy. Ivy (1680), 2 Show. 15; Mauleverer vy. Hawxby (1670), 2 Saund. 
78. | 
(k) Marker vy. Cross (1614), 2 Buls. 133. 

(7) Shep. Touch. 373. Compare Mauleverer v. Hawaby, supra; Vernon v. 
Alsop, supra. 

(m) Shep. Touch. 373; Com. Dig. tit. Condition, D; Roberts v. Harnage 
(1704), 2 Salk. 659; Wells v. Tregusan (1708), 2 Salk. 463. 

(n) Collins v. Blantern (1767), 2 Wils. 347, 1 Smith, L. C., 11th ed., p. 369; 
Paxton v. Popham (1808), 9 Hast, 408; Greville v. Attkins (1829), 9 B. & C. 
462; Lound v. Grimwade (1888), 39 Ch. D. 605. 

(0) Collins vy. Blantern, supra; Norton v. Syms (1614), Moore (kK. 3.) 856; 
Baker vy. Hedgecock (1888), 39 Ch. D. 520; Yale v. &. (1721), 6 Bro. Parl. Cas. 
31. 

) Green v., Price (1845), 13 M. & W. 695; Re Burdett, Hx parte Byrne 
(1888), 20 Q. B. D. 310, C. A.; Newman v. Newman (1815),4 M. & 8.66; Collins 
v. Gwynne (1831), 5 Moo. & P. 276, 282; Yale v. &., supra. 

(q) As to the condition becoming unlawful, see p. 938, post; as to unlawful 
contracts generally, see title ConTRACT. ss 

(r) Walker v. Perkins (1764), 3 Burr. 1568. Buta bond given in considera- 
tion of past illicit intercourse on the determination of the connection is valid 
(Annandale v. Harris (1727), 2 P. Wms. 432; Turner v. Vaughan (1767), 2 Wils. 
339; Priest v. Parrot (1751), 2 Ves. Sen. 160; Nye v. Moseley (1826), 6 B. & C. 
133), provided there is no intention to continue the connection in the future 
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(2) Bonds in general or unreasonable restraint of trade (s) ; 

(3) Bonds in restraint of marriage (f) ; 

(4) Marriage brocage bonds (q) ; 

(5) Bonds conditioned for the commission of a crime or tort (0); 

(6) Simoniacal resignation bonds (c) ; 

(7) Bonds for money lost at gaming (d) ; 

(8) Bonds tending to affect the due administration of criminal 
justice (e). 

Post obit bonds, whether absolute or contingent, are not as such 
invalid (f). But where the consideration is inadequate, or the 
rate of interest exorbitant, relief may be granted in equity, especially 
in the case of expectant heirs and reversioners (9). 

Where a bond or other security has been given or a debt incurred 
for an unlawful consideration, and a bond is given in lieu thereof 
or as security therefor, that bond is also void if the obligee has 
knowledge of the circumstances (h); but the validity of the sub- 
sequent bond is not affected by the unlawfulness of the original 
consideration if the obligee is unaware of it (2). 


Sucr. 5.—Interpretation. 


175. The rules as to the interpretation of deeds generally, which 
for the most part apply to bonds, are dealt with elsewhere (h). 
The main rule is that regard must be had to the intention of the 
parties, as ascertained from the instrument as a whole (J), and, in 


(Friend vy. Harrison (1827), 2 C.-& P. 584; Re Vallance (1884), 26 Ch. D. 
353). 

(s) Mitchel v. Reynolds (1711), 1 P. Wms. 181, 1 Smith, L. C., 11th ed. p. 406; 
Baker v. Hedgecock (1888), 39 Cn. D. 520; and contrast Gravely v. Barnard 
(1874), L. R. 18 Hig. 518. See further, title ConTRAcT. 

(¢) Hartley v. Rice (1808), 10 Hast, 22. 4 

(a) Roberts v. Roberts (1730), 3 P. Wms. 66, 75; Drury v. Hooke (1686), 1 
Vern. 412. | 

(b) Shep. Touch. 372; Collins v. Blantern (1767), Wils. 347. 

(c) See title EcoLEsIastTioaL Law. 

(d).9 Anne, c. 14,8. 1; Sigel v. Jebb (1819), 3 Stark. 1; and contrast Bubb v. 
Yelverton (1870), L. R. 9 Eq. 471. See title GAMING AND WAGERING. 

(ec) Lound v. Grimwade (1888), 39 Ch. D. 605, where one of the considerations 
for a bond was that criminal proceedings should be so conducted that the name 
of a certain person should not be mentioned; Herman v. Jeuchner (1885), 15 
Q. B. D. 561, C. A. Gndemnifying bail) ; Williams v. Bayley (1866), L. R. 1 H. L. 
200. 

(f) See Adames v. Hallett (1868), L. R. 6 Hq. 468, as to the rights of an 
obligee under a voluntary post obit bond. . 

(g) Aylesford (Harl) v. Morris (1873),.8 Ch. App. 484 ; Fry v. Lane (1888), 40 
Ch. D. 312; Nevill v. Snelling (1880), 15 Ch. D. 679; Cooke v. Lamotte (1851), 
15 Beav. 234. See further on this subject, title FRAUDULENT AND VOIDABLE 
ConVEYANCES ; and as to relief against these and other bonds under the Money- 
lenders Act, 1900 (63 & 64 Vict. c. 51), title MonEY AND MoNEY-LENDING. 

(2) Amory v. Meryweuther (1824), 2 LB. & C. 573 (bond in heu of a promissory 
note given in respect of illegal stock-jobbing transactions); Fisher vy. Bridges 
(1854), 3. & DB. 642. 

i) Cuthbert v. Haley (1799), 8 Term Rep. 390. 

k) See title DEEDS AND OVHER INSTRUMENTS. 

lt) National Provincial Bank of Hngland v.. Marshall (1883), 40 Ch. D. 112, 
C.A.; /ulbert v. Long (1617), Cro. Jac. 607; Cromwell v. Grunaden ee 2 Salk. 
462 ; Coles v. Ifulme (1828), 8 B. & C. 568; /folmes v. Ivy (1680), 2 Show. 15, 
where a condition for tho delivery of 35,000 tiles, to the value of £144, at 15s. 6d. 
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order to give effect to the intention, the court will, where necessary, 
transpose or reject words (m) and supply accidental omissions (n). 

But the intention must be ascertained from the terms of the 
instrument itself, parol evidence not being admissible to explain, 
add to, or contradict it (0); though, where the terms are ambiguous, 
regard may be had to the circumstances of the case in order to 
explain the ambiguity. 

The obligatory part of a bond, being for the benefit of the 
obligee, is always construed most strongly against the obligor, but 
the condition, being for the benefit of the obligor, is construed most 
strongly in his favour (p). 


176. Recitals may operate in restraint of the condition where 
the words of the condition import a larger liability than that con- 
templated by the recitals(q), especially in favour of sureties (r). 
But where the condition is for repayment of money to be advanced, 
the amount being limited by the recitals to a certain sum, an 
advance in excess of such sum does not avoid the bond in the 


per thousand, was held good for £144, though the number of tiles at the price 
mentioned did not amount to that sum. | : 

(m) Mauleverer v. Hawaxby (1670), 2 Saund. 78, where the concluding words of 
the condition, ‘‘ then the condition to be void,” were rejected as surplusage ; 
Wells v. Wright (1678), 2 Mod. Rep. 285, where the condition provided that, if 
default was made in performance thereof, the obligation should be void; Anon., 
cited Bache v. Proctor (1780), 1 Doug. 382, 384, where the condition provided that 
the bond should be void if the obligor did not pay; Vernon vy. Alsop (1662), 1 
Lev. 77. 

(n) Coles v. Hulme (1828), 8 B. & C. 568, where the word ‘‘ pounds ” was 
supplied in the obligatory part by reference to the condition; Langdon v. Coole 
(1681), 3 Ley. 21, where the name of the obligee was supplied by reference to 
the recital ; James v. Tallent (1822), 5 B. & Ald. 889, where in a condition for 
the payment of an annuity for the support of two illegitimate children and 
their mother during their joint lives the words ‘‘and during the life of the 
survivor’ were supplied; Bache v. Proctor, supra, where the condition was 
that the obligor should render a fair and just account in writing of all sums 
received, and it was held that neglect to pay over such sums was a breach of 
the condition; Waugh v. Bussell (1814), 5 Taunt. 707, where the words “one 
pound ”’ were read as ‘“‘ one hundred pounds.”’ 

(0) Buckler v. Millerd (1688), 2 Vent. 107; Mease v. Mease (1774), 1 Cowp. 47, 
where it was sought to show that the bond was given by way of indemnity 
against another bond; Tippins v. Coates (1853), 18 Beav. 401. See further, title 
EVIDENCE. 

(p) Shep. Touch. 375. 

(q) Pearsall v. Summerseté (1812), 4 Taunt. 593; Payler v. Homersham (1815), 
4M. & §. 423; Liverpool Waterworks Co. v. Atkinson (1805), 6 East, 507, where, 
the recital being that obligor had agreed to collect rents etc. for twelve months, 
the condition was that if he should at all times during the continuance of such 
his employment use due diligence and render the obligees from time to time 
a true account, and should also so long as he should continue to be employed by 
them from time to time observe and perform the orders of their committee, the 
obligation to be void, and it was held that the condition that he should account 
and pay all sums received etc. was limited to twelve months. 

(r) Arlington v. Merricke (1672), 2 Saund. 411, where the recital was of the 
appointment of a deputy postmaster for six months, while the condition was 
that if he duly and faithfully executed the duties of the office during all the 
time he should continue deputy postmaster, the obligation to be void, and it was 
held that the obligor was only bound for six months; African Co. v. Mason 
(1714), cited 1 Str. 227, where a condition for a receiver’s accounting for all 
sums received was limited by the recital to moneys received at a particular place. 


’ 


87 


Srct. 5. 


Inteérpreta- 
tion. 
Parol 
evidence 
inadmissible. 


Construction 
of obligatory 
part and 
condition. 


Condition 
controlled by 
recitals. 


88 


Src, 5. 


Interpreta- 
tion. 


Obligation 
unaffected by 
recitals, 


Effect of 
indorsement. 


No time fixed 
for per- 
formance. 


Several, joint 
and several, 
and joint 
bonds. 


BONDS. 


absence of an express stipulation to that effect (s). the effect is 
merely to limit the liability of the obligor to the sum mentioned in 
the recitals (s). 

The condition will not be controlled or limited by recitals which 
are not clearly inconsistent therewith (t), nor will recitals affect the 
obligatory part of a bond if that part is clear and unambiguous, 
because recitals are not considered to form part of the obligation, 
but to be incorporated with and form part of the condition (a). 


177. The condition may be restrained by a memorandum indorsed 
on the bond, if it appears to have been the intention of the parties 
that the memorandum should form part of the condition, and it was 
indorsed on the bond before execution (b). 


178. Where the condition is for payment of money, and no time is 
fixed for payment; the money is payable immediately (c); where it 
is for the performance of any other act, the act must be performed 
within a reasonable time (d). 


179. Where a bond is entered into by two or more persons by 
which they bind themselves for a certain sum of money each, they 
are liable severally only (e). Where they bind themselves and each 


(s) Parker v. Wise (1817), 6 M. & 8. 289; Gordon v. Rae (1858), 8 E. & B. 
1065, at pp. 1086, 1087. - 

(t) Australian Joint Stock Bank v. Bailey, [1899] A. OC. 396, where A. and B., 
having given to a bank a joint and several guarantee limited to £2,500 for over- 
drafts to a customer, afterwards gave a joint and several bond, in which it was 
recited that the same customer desired advances in excess of the £2,500, the 
condition being for repayment of the balance of the current account, and it 
was held, the guarantee being invalid, that the condition, being plainly to secure 
payment of all sums advanced, was not limited by the recitals to sums in 
excess of the £2,500; Bird v. Lake (1863), 1 Hem. & M. 111. 

(a) Ingleby v. Swift (1833), 10 Bing. 84, where a bond in the penal sum of 
£1,000 was not reduced to £500 by a recital that the obligor had taken a farm 
of the obligee, and it had been agreed that he should enter into a bond with 
sureties in the penal sum of £500 for the due payment of the rent, and it was 
held that even the liability of the sureties was not limited to the amount men- 
tioned in the recital ; Sansom v. Bell (1809), 2 Camp. 39. 

(b) Broke v. Smith (1601), Moore (kK. B.), 679; Hurst v. Jennings (1826), 5 B. 
& C. 650; Burgh v. Preston (1800), 8 Term Rep. 483, where an indorsement 
that the obligee had given an undertaking not to sue on the bond until after 
the obligor’s death was held to make the bond in effect payable only by his 
representatives; Reed v. Norris (1837), 2 My. & Cr. 361, where, a son being 
indebted to his father in a bond conditioned for payment of £1,000, with interest, 
the father and son joined in a bond, the son as surety, for £500, given by the 
father to a third person, a memorandum being indorsed on the £1,000 bond 
that the son was not to be called upon for payment until the father had paid 
all principal and interest under the £500 bond, and it was held that the indorse- 
ment did not affect the obligation of the son to pay interest under the £1,000 
bond, but that the principal sum could not be called for until all sums payable 
under the other bond had been discharged. 

c) Murquhar v. Morris (1797), 7 Term Rep. 124 ; Shep. Touch. 369. 

d) Co. Litt. 208 a, b. 

e) Collins v. Prosser (1823), 1B. & C. 682, where the bond was for payment 
of £1,000, “for which payment we bind ourselves, and each of us for himself, 
for the whole and entire sum of £1,000 cach”; Armstrong v. Cahill (1880), 6 
T., R. Tr. 440, where a bond expressed, ‘‘ Wo... are held and firmly bound 
in tho sum of £50 each... to which payment ... we hereby bind us and 
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of them, the liability is joint and several (jf). Where there are no 
words of severance, the obligation is primd facie only joint, but it 
may be construed as joint and several if that appears to have been 
the intention having regard to the terms of the instrument as a 


whole (9). 3 
‘Sect. 6.—Operation and Incidents. 


Sus-Srect. 1.—Jn General. 


180. The effect of a single bond (h) is simply to create a specialty 
debt for the amount of the obligation. The effect of a double or 
conditional bond (2) at common law was to impose a lability on the 
obligor to perform the condition, or on a breach thereof to pay the 
sum named in the obligatory part; but where that sum is a 
penalty the obligee is now, by the operation of two statutes here- 
after referred to (k), which superseded the ancient jurisdiction of 
equity to grant relief against penalties, only entitled on breach of 
the condition to recover a sum commensurate with the actual loss 
sustained by the breach (A). 


181. A bond executed after December 31, 1881, though not 
expressed to bind the heirs; operates to bind the heirs and real 
estate, as well as the executors and administrators and personal 
estate, of the obligor, subject to the expression of an intention to the 
contrary (I). 


182. Bond debts for valuable consideration no longer have the 
priority over simple contract debts which they formerly had in the 
administration of the assets of a deceased obligee, nor, on the other 
hand, are voluntary bonds now postponed till after the satisfaction 
of debts for valuable consideration (m). 


each of us, our and each of our heirs, etc.,’’ was held the separate bond of each 
for £50. For a form of such bond, see Encyclopedia of Forms, Vol. IL., p. 
538. : . 

(7) In the following cases the obligation was held to be joint and several: 
‘Know all men that we are bound .. . for payment whereof I bind myseif, 
my heirs etc. . . . Sealed with our seals” (Sayer v. Chaytor (1699), Lutw. 694) ; 
where A. and B. were expressed to jointly and severally bind themselves, the 
condition being that if they or either of them duly paid an annuity to C. for 
life in the following manner, namely, one moiety by A. during his life and the 
other moiety by B. during the life of A., and after the death of A. the whole by 
B., his heirs etc. during the life of C., the bond to be void (Church v. King 
(1836), 2 My. & Or. 220); where three bound themselves jointly and their 
respective heirs etc. to pay etc. conditioned to be void if they or either of 
them paid etc. (Tippins v. Coates (1853), 18 Beay. 401). For a form of such 
bond, see Encyclopedia of Forms, Vol. IL., p. 536. 

(g) As to this, see p. 91, post. A bond, though joint at law, may be con- 
strued as joint and several in equity; see Primrose v. Bromley (1739), 1 Atk. 
88 ; Devaynes vy. Noble (1816), 1 Mer. 530, 539 ; Lane v. Williams (1693), 2 Vern. 
292; Levy v. Sale (1877), 37 L. T. 709; Sumner v. Powell (1816), 2 Mer. 30; 
Beresford v. Browning (1875), L. R. 20 Eq. 564; Richardson y. Horton (1843), 
6 Beay. 185. __ 

(h) See p. 80, ante. 

i See p. 80, ante. 

k) See pp. 93 et seg., post. 

(7) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), s. 59. 
So do simple contract debts since 1833. | 

(m) See title EXECUTORS AND ADMINISTRATORS. 
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183. Where a bond is given to secure the payment of a simple 
contract debt, the simple contract debt will merge in the specialty (n), 
provided that the parties are the same, and that the specialty is 
co-extensive with the simple contract debt (0), and provided that 
there is no expressed intention to the contrary (7). 

But if the specialty is not co-extensive with the debt secured 
thereby, as where a bond conditioned for the payment of a limited 
amount was given to secure the payment of a sum then due, and 
such further sums as might become due, without specifying any 
limit to such further sums, it will not operate as a merger (q). 
Nor will there be any merger where the bond is only taken by way 
of collateral or additional security (r). 


184. Where there is a covenant or agreement not to do a certain 
act, and a bond is given with a penalty conditioned to be forfeited on 
doing the act, the court will not refrain by reason of the giving of 
the bond from granting an injunction to restrain a breach of the 
covenant or agreement, unless it appears to have been the inten- 
tion of the parties that the obligor should be entitled to do the 
act on condition of paying the penalty, (s). Primd facte, if a person 
agrees not to do a certain thing, and to pay a certain sum if he does 
do it, there are two independent agreements and he is not entitled 
to break one agreement on condition of his performing the other (s). 


185. Where a bond contains recitals, the obligor is estopped from 
denying the truth of the facts recited, but not so the obligee (a). 
Thus, if it be recited that the obligor has received certain moneys 
due to the obligee, the obligor will not be permitted to prove that 
he never in fact received such moneys (b). So, if a bond is con- 
ditioned for the payment of rent of premises recited to be demised 
by an indenture at a certain specified rent, the obligor is estopped 
from showing that the indenture was never executed, or that a 
lower rent was reserved thereby than that mentioned in the recital, 
even if such was the fact (c). Nor where a particular consideration 


_(n) Price v. Moulton (1851), 10 C. B. 561; Owen v. Homan (1851), 3 Mac. & G. 
378; Rolfe v. Peterson (1772), 2 Bro. Parl. Cas. 436; Woodward vy. Gyles (1690), 
2 Vern. 119. | 
0) Boaler vy. Mayor (1865), 19 C. B. (N. 8.) 76. 

p) Commissioner of Stamps v. Hope, [1891] A. C. 476. 
q) Norfolk Rail. Co. v. M‘Namara (1849), 3 Exch. 628; Holmes v. Bell (1841), 
3 Man. & G. 213. 

rv) Holmes v. Bell, supra; Twopenny v. Young (1824), 3 B. & C. 208. 

th Irrench v. Macale (1842), 2 Dr. & War. 269; Hardy v. Martin (1783), 1 
Cox, Eq. Cas. 26; Clarkson v. Lidge (1863), 33 Beav. 227; Gravely v. Barnard 
(1874), L. R. 18 Hg. 518; Bird v. Lake (1863), 1 Hem. & M. 111; Jones v. 
ITeavens (1877), 4 Ch. D. 636; London and Yorkshire Bank, Ltd. vy. Pritt (1887), 
56 L. J.(cu.) 987; National Provincial Bank of England v. Marshall (1888), 40 Ch. D. 
112, O. A., whero the condition of the bond was that if the obligor should pay to 
tho obligees £1,000 as liquidated damages in caso tho obligor should at any time 
within two years after he should have retired or boen dismissed from the service 
of the obligeos accopt any omploymont otc., and it was construed as intonded 
to imposo an obligation not to enter such omployment, and an injunction was 
granted accordingly, though the obligor was willing to pay the £1,000. 

a) Puker vy. Dewey (1823), 1 LB. & O. 704; Lowntree v. Jacob (1809), 2 Taunt. 141. 

tr Shelley y. Wright (1773), Willes, 9. 

(c) Lainson v. Tremere (1834), 1 Ad. & Fl. 792; Jlosier v. Searle (1800), 2 
Bos. & P. 299; Vhornhil v. Icing (1599), Oro, liz. 757. 
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is recited can the obligor show that the consideration was in fact 
different, except for the purpose of showing that it was unlawful, and 
that the bond is therefore void (d). 


186. A bond given to two or more obligees (e) may be given to 
them jointly or severally, but not jointly and severally (f). The 
general rule is, that if the interest of the obligees is joint, the bond 
will be deemed to have been given to them jointly, and if their 
interests are several, then severally (g). In the case of a joint 
bond, the right passes to the survivors on the death of one of the 
obligees, and they alone can enforce the obligation, the representa- 
tives of the deceased not being entitled to sue (hk). If the bond 
is several, the representatives of a deceased obligee may sue, or join 
- with the survivors in suing, thereon(2). A bond executed after 
December 31, 1881, with two or more jointly, to pay money or do 
any other act, is deemed, in the absence of the expression of an 
intention to the contrary, to include an obligation to pay the money 
or do the act to or for the benefit of the survivor or survivors, and of 
any other person to whom the right to sue on the bond devolves (f) ; 
and if the money is expressed to be owing to two or more on a joint 
account, it is deemed to remain money belonging to them on joint 
account, as between them and the obligor, so as to entitle the 
survivor or survivors, or the representatives of the last survivor, to 
give a good discharge (J). 


_ 187. Two or more obligors may be bound jointly, severally, or 
jointly and severally (m). If bound severally, each incurs a separate 
liability according to the terms of the bond, which will bind his 
estate and real and personal representatives. If bound jointly only, 
the obligation devolves upon the survivors on the death of an obligor, 
and the estate and representatives of a deceased obligor, other than 
those of the last survivor, are under no liability (n). But a bond, 
though joint in form, and though it would be construed as creating 
a joint obligation only at law, may in equity, in the administration of 
the estate of a deceased obligor, be construed as joint and several, 
especially in the case of a bond given by partners, or in substitution 
for a pre-existing joint and several liability (0). Where the obligors 
are bound jointly and severally, the real and personal representatives 


(d) Hill vy. Manchester and Salford Waterworks Co, (1831), 2 B. & Ad. 544. 

(e) As to actions on joint, and joint and several, bonds, see p. 102, post ; and 
as to the discharge of such bonds, see pp. 98, 99, post. 

(7) Bradburne v. Botfield (1845), 14 M. & W. 559. 

(g) See Steeds v. Steeds (1889), 22 Q. B. D. 587; Haddon vy. Ayres (1858), 1 
HK. & E. 118; Palmer v. Mallet (1887), 36 Ch. D. 411, ©. A. : 

(h) Martin v. Crompe (1697), 1 Ld. Raym. 340; Anderson v. Martindale (1801), 
1 Kast, 497. 

(i) Withers v. Bircham (1824), 3 B. & C. 254; Palmer vy. Sparshott (1842), 4 
Man. & G. 137. | 

(4) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), s. 60. 

(1) [bid., 8. 61. | | 

(m) See pp. 80, 88, ante. 

(n) White vy. Tyndall (1888), 13 App. Cas. 263. 

(0) Beresford v. Browning (1875), L. R. 20 Eq. 564; Lane v. Williams (1698), 
2 Vern. 292; Deveynes v. Noble (1816), 1 Mer. 530; Primrose v. Bromley (1739), 
1 Atk. 88; Levy v. Sale (1877), 37 L. T. 709; Sumner v. Powell (1816), 2 Mer. 
30; Richardson v. Horton (1848), 6 Beav. 185. | 


91 


Srct. 6. 


Operation 
and 
Incidents. 
Joint, several, 
and joint and 
several bonds. 
Two or more 

obligees. 


Two or more 
obligors. 


92 


SECT, 6. 


Operation 
and 
Incidents. 


Condition to 
be strictly 
performed. 


Demand not 
necessary. 


Default in one 
of several 
acts, 


Precedent act 
of obligee. 


When im- 
possibility of 
performance 
an excuse, 


BonpDs. 


of a deceased obligor are liable jointly and severally with the 
survivors (/p). 


Sus-SeEctT. 2.—Performance or Breach of the Condition. 


188. In order to avoid a bond, the condition must be strictly 
performed, so as to carry out the object and intention of the parties (q). 
If a particular day is named either for the payment of money, or 
for the performance of any other act, the payment must be made or 
the act performed on or before the day mentioned (r). When the 
condition is for the payment of money, and no time is mentioned 
for payment, the money is payable immediately (s) ; and when it is 
for the performance of any other act, the act must be performed 
within a reasonable time(t). 

In neither case is it necessary that there should be any demand 
for payment or performance(u) in the absence of an express 
stipulation to that effect (2). 


189. Where the condition requires payment by instalments or the 
performance of several acts, the bond will become absolute on default 
in respect of any one instalment, or in performance of any one of 
such acts (x). 


190. But where the performance of the condition by the obligor 
depends on some precedent act on the part of the obligee, the 
obligation of the obligor does not attach unless and until the 
precedent act is duly performed (y). Thus, in the case ofa bond 
conditioned for the performance of one of two things within a certain 
time at the election of the obligee, performance is excused unless 
the obligee makes his election within the time limited (z). But 
when the precedent act has been duly performed, itis not necessary, 
as a general rule, in order that the liability of the obligor should 
attach, that he should have notice thereof (a). 


191. Performance of the condition is excused, and the obligor 
discharged from the bond, if, being possible at the time of the 


OF re 


(p) Burns v. Bryan or Martin (1887), 12 App. Cas. 184; Tippins v. Coates 


(1853), 18 Beav. 401; Church v. King (1836), 2 My. & Cr. 220. 

) 2 Wms. Saund. 47+; Zaylor v. Bird (1750), 1 Wils. 280; Bigland vy. 
Skelton (1810), 12 East, 436; Bache v. Proctor (1780), 1 Doug. 382; Cutler v. 
Southern (1666), 1 Saund. 116; Ker v. Mitchell (1786), 2 Chit. 487; Sparkes v. 
Martindale (1807), 8 East, 593; Skinners’ Co. v. Jones (1837), 3 Bing. (N. C.) 
481; London, Brighton, and South Coast Rail. Co. v. Goodwin (1849), 3 Exch. 
736; Goad v. Empire Printing and Publishing Co., Lid. (1888), 52 J. P. 4388. 

_(r) Bigland v. Skelton, supra; Hodgson v, Bell (1797), 7 Term Rep. 97 ; Com. 
Dig. tit. Condition, E and G; Bac. Abr. tit. Condition. ; 

8) Farquhar v. Morris (1797), 7 Term Rep. 124; Shep. Touch. 369; Vin. 
Abr. tit. Condition, C 6; Gibbs v. Southam (1834), 5 B. & Ad. 911; and contrast 
Carter v. Ring (1813), 3 Camp. 459. 

(t) Co. Litt. 208 a, b. 

u) Gibbs v. Southam, supra; Vin. Abr. tit. Condition, C 6. 

w) Oartery. Ring, supra; Cappv. Lancaster (1697), Oro. Eliz. 548; Fitzhugh 
v. Dennington (1704), 2 Salk. 586. 

x) Iriar v. Grey (1850), 15 Q. B. 891, 910; Coates v. Llewit (1744), 1 Wils. 80 

y) 2 Wms. Saund. 107 b, note 3; Vin. Abr. tit. Condition, Vc; Buckland 
v. Barton (1793), 2 ILy. Bl. 186; Campbell v. Hrench (1732), 6 Term Rep, 200. 

z) Bac. Abr. tit. Condition, P 3. 

4) Ker v. Mitchell (1786), 2 Chit. 487; Cutler v. Southern, supra; Com. Dig. 
tit. Condition, 976. 
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execution of the bond, performance has become impossible by the 
act of God (b), the act of the legislature (c), or the act of the 
obligee (d). So, if the condition is in the disjunctive, and gives the 
obligor the option of performing one or other of two things, the bond 
will generally be discharged, if, both being possible at the time of the 
execution of the bond, the performance of either of them becomes 
impossible by the act of God(e), or the act of the obligee (f/); though, 
in the case of discharge by the act of God, the question probably 
depends in each case on the intention of the parties(g). But the 
obligor is not excused by performance becoming impossible where 
the impossibility is caused by his own act or neglect (h). 


SuB-SeEcr, 3.—Amount recoverable on Breach of Condition. ; 

192. The amount recoverable on a bond forfeited by breach of the 
condition is in all cases limited, both at law and in equity, to the 
amount of the penalty fixed by the obligatory part, with costs, even 
where the principal and interest payable according to the condition, 
or the damages sustained by the breach, exceed that sum (2). If, 
however, a.judgment is recovered on the bond, it will carry interest 
until satisfied, though the amount of the judgment, with interest, 
may exceed the amount of the penalty(j). And where interest has 
been paid as interest, and has been applied as such, the amount 
ultimately payable may exceed the amount of the penalty, provided 
the principal and interest payable at any one time never exceeds 
that amount (hk). 

Where the sum named in the obligatory part is not a penalty, as 
in the case of a bond for a specified sum, conditioned for payment 
of the same sum with interest, the rule that the amount recoverable 
is limited to the sum named in the obligatory part does not apply (J). 


(b) Bac. Abr. tit. Condition, N and Q; Thomas v. Howell (1692), 1 Salk. 170; 
Shep. Touch. 372; Vin. Abr. tit. Condition, Ge.; Co. Litt. 206a; Com. Dig. 
tit. Condition, D1; Brown v. London Corporation (1861), 9 C. B. (N. 8.) 726, per 
WILLIAMS, J., at p. 747, affirmed 13 CO. B. (N. 8.) 828; Leitrim (Earl) v. Stewart 
(1870), I. R. 5 0. L. 27. 

(c) Davis v. Cary (1850), 15 Q. B. 418. 

— (d) Oo. Litt. 206 b; Vin. Abr. tit. Obligation, R 2—4; Com. Dig. tit. Con- 
dition, K 2, L5; Duvergier v. Fellowes (1828), 2 Moo. & P. 384, 411. 

(e) Laughter’s Case (1595), 5 Oo. Rep. 21 b; Leitrim (Earl) v. Stewart, supra. 

(f) Duvergier y. Fellowes, supra; Com. Dig. tit. Obligation, K. 2. 

4 9) aren v. Young (1856), 4 Drew. 1, 25. See further, Anon. (1688), 1 

alk. 170. 

(h) Bigland v. Skelton (1810), 12 East, 436. Compare Beswick v. Swindelis 
(1834), 3 Ney. & M. (x. B.) 159, 5 Nev. & M. (x. B.) 378. 

(7) Hatton vy. Harris, [1892] A. OC. 547; Wilde vy. Clarkson (1795), 6 Term 
Rep. 303; Clarke v. Seton (1801), 6 Ves. 411; Hughes v. Wynne (1832), 1 My. 
& K. 20, Mackworth v. Thomas (1800), 5 Ves. 329; Brangwin v. Perrot (1777), 
2 Wm. 81.1190; White v. Sealy (1778), 1 Doug. 49; Shutt v. Procter (1816), 2 
Marsh. 226. The rule that no more can be recovered than the penalty and 
costs is a general rule applicable to all bonds, and replevin bonds are no 
exception to the rule (Branscombe y. Scarbrough (1844), 6 Q. B. 18); see title 
DisTRESS AND REPLEVIN. In Grant v. Grant (1880), 3 Sim. 340, a decree was 
made in equity for the full payment of principal and interest though it ex- 
ceeded the penalty of the bond, on the ground that the obligor had prevented 
the obligee from recovering by vexatious proceedings, but such a case could 
hardly occur nowadays. And see Mathews v. Keble (1868), 3 Ch. App. 691. Lons- 
uale (Lord) v. Church (1788), 2 Term Rep. 388, must be considered overruled. 

(7) M‘Clure v. Dunkin (1801), 1 East, 436. 

(4) Knipe v. Blair, [1900] 1 I. R. 372. 

(2) Francis y. Wilson (1824), 1 Ry. & M. 105. 
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193. Where an action is brought on any bond containing a 
condition making it void on the payment of a lesser sum, the 
payment of the principal and interest due by the condition, though 
not strictly in accordance therewith, may be pleaded as effectually 
as if the payment had been according to the condition (m); and 
if at any time pending any such action the defendant brings into 
court the amount of the principal and interest due and-costs, the 
money so brought in must be taken in full satisfaction(n). The 
effect of these provisions is that, in the case of a money bond with 
a penalty, no sum can be recovered in excess of the principal and 
interest payable according to the condition (0). 


194. In an action on a bond conditioned for the performance of 
a covenant or agreement in any indenture, deed, or writing, the 
plaintiff must (p) assign a breach, or as many breaches as he thinks 
fit, of the condition; and though he is entitled, on proving a breach 
of the condition, to judgment for the full amount of the penalty fixed 
by the bond, he can only actually recover by execution the amount 
of the damages sustained by the breach or breaches assigned (q), the 
judgment remaining in force as security for such damages as may be 
sustained by any further breach (r). 

The amount actually recoverable under any bond within this 
enactment is therefore limited to the damages, not exceeding the 
penalty (s), sustained by the non-performance of the condition (¢). 


195. The only bonds within the statute of Anne are bonds condi- 
tioned for the payment of. a lesser sum at a specified time. Bonds 
conditioned for the payment of a specified sum by instalments (w), or 
for payment of an annuity (w), are within the statute of William III., 
and not within the statute of Anne, and on default in payment of 
an instalment breaches must accordingly be assigned. A post obit 
bond, when the: money becomes payable, is within the statute of 
Anne(z). <A bond conditioned for the payment of a principal sum 
at a future date, with interest payable periodically in the meantime, 
is within the statute of William IIT. until the principal sum has 
become payable, and if an action is brought before that time on 
default in payment of interest, breaches must be assigned (a); but 





(m) Stat. 4 & 5 Anne, c. 16, s. 12. Part payment may also be pleaded 
(IIusband v. Davis (1851), 10 C. B. 645). 
n) Stat. 4 & 5 Anne, c. 16, 8. 13. 
0) See Hngland v. Watson (1842), 9 M. & W. 333. 
p) Stat. 8 & 9 Will. 3, c. 11, 8.8. Though the word “‘ may 1s used in the 
statute, it is compulsory (Jtoles v. Rosewell (1794), 5 Term Rep. 538 ighriar V. 
Grey (1850), 15 Q. B..891, 910; Walcot v. Goulding (1799), 8 Term hep. 126). 
But it is not necessary in any case for the Crown to assign breaches (Jz. v. 
Peto (1826), 1 ¥. & J. 169, 171). 
q) Ilardy v. Bern (1794), 5 Term Rep. 636. 
r) Judd vy. Hvans (1795), 6 Term Rep. 399. See p. 102, post. 
8) Mackworth vy. T’homas (1800), 5 Ves. 329. 
i Hlardy v. Bern, supra; Larrap v. Armitage (1823), 12 Price, 441. 

(u) Willoughby v. Swinton (1805), 6 Hast, 550; Murray v. Stair (Zarl) 
(1823), 213. & C. 82, 90; Preston v. Dania (1872), , KR. 8 1ixch. 19. 

(w) Collins v. Collins (1759), 2 Burr. 820; Walcot v. Goulding, supra ; Mack- 
worth v. Thomas, swpra. 

\) Smith vy. Bond (1833), 10 Bing. 124, at p. 132, — 
(a) Wheelhouse vy. Ladbrooke (1858), 311, & N. 291 (there is no power in such 
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after the date fixed for payment of the principal the statute of 
Anne applies, and it is not necessary to assign breaches (0). 

An arbitration bond- conditioned for the performance of the 
award is within the statute of William III., and breaches must be 
assigned, though the damages may be ascertained by the award (c). 
And where a bond was conditioned for the payment of a sum 
certain, but by a deed of the same date it was agreed that the 
obligee should be entitled to enter up judgment when he thought 
fit, it was held that the bond was substantially for performance of 
an agreement, and that breaches must be assigned (d). 


196. When a bond is conditioned for the payment of a lesser sum 
of money, interest is recoverable though not expressly reserved, an 
agreement for payment of interest being implied ; and if no date 
for payment is specified, interest runs from the date of the bond (e). 
But this implication only arises in the case of a penalty bond, that 
is, where the sum named in the obligatory part is in excess of that 
named in the condition. A bond in a specified sum conditioned 
for the payment of the same sum, without interest being mentioned, 
is, in effect, a single bond, and the amount recoverable is the prin- 
cipal sum without interest (/).. 


197. Neither the statute of Anne nor the statute of William ITI. 
has any application to bonds in which the sum named in the obli- 
gatory part is not in the nature of a penalty. 

Where a bond is conditioned for the payment of a sum of money 
by stated instalments, and it is provided that in default of payment 
of any one instalment the whole sum remaining unpaid shall become 
payable, the acceleration of the payment of the remaining instal- 
ments is not a penalty, and on default in respect of any in- 
stalment the entire sum may be claimed (g). 

And if a creditor agrees to accept part payment of a debt in full 
discharge, and takes a bond for payment of the full amount 
conditioned to be void on part payment, whether in one sum 
or by instalments, the full amount of the debt can be claimed 
in the event of a breach of the condition, though only in respect 
of one instalment, the amount in the obligatory part not being a 
penalty, but the sum actually due (h). 


a case to stay proceedings on payment of the interest due and costs, the 
plaintiff being entitled to judgment for the penalty as security for the debt 
under the statute of William III.); Hodgkinson v. Wyatt (1843), 1 Dow. & L. 668 ; 
Judd v. Hvans (1795), 6 Term Rep. 399 ; Gowlett v. Hanforth (1774), 2 Wm. Bl. 938 ; 
Tighe v. Crafter (1810), 2 Taunt. 387; Skinners’ Co. v. Jones (1837), 4 Scott, 271. 

(b) Roakes v. Manser (1845), 1 C. B. 581; Smith v. Bond (1833), 10 Bing. 12 ; 
James Vv. Thomas (1833), 5 B. & Ad. 40; and see Shaw v. Worcester (Marquis) 
(1830), 6 Bing. 38d. 

(c) Welch v. Ireland (1805), 6 East, 613. 

(d) Hurst v. Jennings (1826), 5 B. & C. 650. 

(e) Re Dixon, [1900] 2 Ch. 561, 0. A.; Farquhar v. Morris (1797), 7 Term Rep. 
(f) Hogan v. Page (1798), 1 Bos. & P. 387. 
(9) Protector Loan Co. v. Grice (1880), 5 Q. B. D. 592, C. A. ; Wallingford v. 
Mutual Society (1880), 5 App. Cas. 685. ) | : 

(h) Re Neil, Ex parte Burden (1881), 16 Ch. D. 675; Thompson v. Hudson 
(1869), L. R. 4H. L. 1. 


95 


SECT. 6. 


Operation 
and 
Incidents. 


When agree- 
ment:to pay 
interest 
implied. 


Penalty bonds 
onlyswithin 
the statutes. 


Instalments. 


Agreement tc 
accept part 
payment. 


96 


SECT. 6. 
Operation 
and 
Incidents. 





Principal 


becoming due 


on default in 
payment of 
interest. 


Distinction 
between 
penalty and 
liquidated 
damages. 


Rules for - 
ascertaining 
whether 
penalty og 
liquidated 
damages. 


Bonpbs. 


So, if a bond is conditioned for the payment of a principal sum 
at a future day, and interest at stated periods in the mean- 
time, the principal to become payable immediately in default of 
the regular payment of interest, the acceleration in the time for 
payment of the principal is not in the nature of a penalty, and 
on a breach in respect of the payment of interest the whole 
sum due for principal and interest may be recovered (i). 


198. Where a bond is conditioned for the performance of an act 
or acts other than the payment of money, the question whether 
the sum named in the obligatory part 1s to be deemed a penalty 
or liquidated damages depends on the circumstances of the 
particular case and the presumed intention of the parties (k). 
Where it is in the nature of liquidated damages, the statute of 
William III. does not apply,and on breach of the condition the 
sum named in the obligatory part is recoverable (/). The principles 
by which the courts are guided in determining whether the 
amount agreed to be paid on a breach is a penalty or liquidated 
damages are discussed in detail in another part of this work (m). The 
following is a very brief summary of some of the leading rules :— 

(1) The fact that the sum is described as a penalty or as 
liquidated damages is not conclusive. Indeed, it is almost 
immaterial (7). 

(2) Where the condition depends upon the performance of one 
act or the happening of one event only, and the sum in which the 
obligor is bound is not largely in excess of the possible damage 
which may be sustained by the breach, it is pruma facie liquidated 
damages (0). 

(3) Where the amount of the damage sustained by breach of the 
condition must necessarily be small in proportion to the sum in 
which the obligor is bound, the sum is a penalty (p). 

(4) Where the condition is for the performance of several acts, 
or happening of several events, some of which are of serious and 
others of trifling or less serious importance, the sum in the 
obligatory part of the bond is a penalty (q). 


(t) Goad v. Empire Printing and Publishing Co., Ltd. (1888), 52 J. P. 438. 
(k) Wallis v. Smith (1882), 21 Ch. D. 243; Willson v. Love, [1896] 1 Q. B. 626, 
A 


(1) Strickland v.’Williams, [1899] 1 Q. B. 382, C. A. 

(m) See title DAMAGES. | 

(n) Kemble v. Farren (1829), 6 Bing. 141; Re White and Arthur (1901), 84 
L. T. 594; Wallis vy. Smith, supra; Willson vy. Love, supra; Law v. Redditch Local 
Board, [1892] 1 Q. B. 197, C. A. ; Clydebank Engineering and Shipbuilding Co. v. 
Yzquierdo y Castaneda (Don José Ramos), [1905] A.C. 6, per Lord Harspury, at 
p. 9; Public Works Commissioners v. Lill, [1906] A. C. 368, per Lord DUNEDIN, at 
p. 375. But see Diestal v. Stevenson, [1906] 2 K. B. 345, per KENNEDY, J .,at p. 350. 

(0) Strickland v. Williams, supra, where the condition was obedience to an 
injunction to refrain from trespassing on the obligee’s land, and the sum in 
which the obligor was bound was £100; Law v. Redditch Local Board, supra ; 
Clydebank Engineering and Shipbuilding Co. v. Yzquierdo y Castaneda (Don José 
[tamos), supra; Atkyns v. Kinnier (1850), 4 Exch. 776, . 

(p) Wallis v. Smith, supra; Law vy. Redditch Local Board, supra; Willson v. 
Tove, supra; Slphinstone (Lord) y. Monkland Iron and Coal Co. (1886), 11 
App. Cas. 3382. 

(7) Llphinstone (Ijord) v. Monkland Iron and Coal Co., supra; Willson v. Love, 
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Sect. 7.—Assignment. 


199. The obligation created by a bond being a legal chose in 
action, any absolute assignment thereof not purporting to be by 
way of charge only, of which express notice in writing is given 
to the obligor, is effectual (subject to all equities which would 
have been entitled to priority over the right of the assignor (r) ) to 
transfer the legal right thereto, and all remedies for the same, 
as from the date of the notice (s). | 

In equity the obligation may be assigned by a verbal agreement 
for valuable consideration, subject to all equities existing at the 
time of notice of the assignment being given to the obligor (f). 

Although, as a general rule, the assignee of a bond takes 
subject to all equities, and acquires no better right than the assignor, 
the obligor maybe estopped by his conduct from denying the 
validity of the bond as against an assignee for value without notice, 
or from setting up other defences which would have been 
available against the assignor (uw). 


Sect. 8.—Discharge of the Obligation. 


200. The obligation of a bond may be discharged in any one of 
SIX Ways :— | 

(1) By due performance of the condition, or, in certain cases, by 
performance thereof becoming impossible (a). 

(2) By payment, after breach of the condition, of the amount 
recoverable, in the case of a bond within the statute of Anne (b). 

(8) By accord and satisfaction (c). Since the Judicature Acts an 
accord and satisfaction, though by parol, and whether before or 
after breach, may be pleaded to a claim on a bond (c). 

(4) By release or covenant not to sue (d). 


[1896] 1 Q. B. 626,C. A.; Wallis v. Smith (1882), 21 Ch. D. 243; Kemble v. 
Farren (1829), 6 Bing. 141; Law v. Redditch Local Board, [1892]1 Q. B. 127, 
C. A 


(r) See Graham v. Johnson (1869), L. R. 8 Eq. 36, where, the obligor being 
entitled, as.against the obligee, to cancellation of the bond, it was held that an 
assignee for valuable consideration was in no better position and could not 
enforce the bond as against the obligor; Payne v. Mortimer (1859), 4 De G. & J. 
447. See also Glasse v. Marshall (1845), 15 Sim. 71; Chambers v. Manchester 
and Milford Rail. Co. (1864), 5 B. & S. 588, per BLackBuRN, J., at p. 611; Re 
Cork and Youghal Rail. Co, (1869), 4 Ch. App. 748, yer Lord HATHERLEY, at 
p. 760. 

(s) Supreme Court of Judicature Act, 1873 (386 & 37 Vict. c. 66), s. 25 (6). And 
see Vertue v. Hast Anglian Railways Co. (1850), 5 Exch. 280, as to the transfer of 
bonds under the Companies Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 16). 

(t) For assignments generally, including equitable assignments, see title 
CHOSES IN ACTION. 

(wu) Re South Essex Estuary Co., Hx parte Chorley (1870), L. R. 11 Eq. 157; Re 
Hercules Insurance Co., Brunton’s Claim (1874), L. R. 19 Eq. 302, cases where 
companies were estopped from denying the validity of bonds given by them in 
the hands of assignees for value without notice; Dickson v. Swansea Vale Rail. 
Co. (1868), L. R. 4 Q. B. 44, See also Hawker v. Hallewell (1856), 25 L. J. (CH.) 
508, 

(a) See pp. 92, 93, ante. 

(b) 4 Anne, c. 16, 8.12; and see p. 94, ante. 

‘(c) Steeds v. Steeds (1889), 22 Q. B. D. 537. See further, title ConTRAcT. 

(d) See titles Conrract ; GUARANTEE; and Major v. Major (1852), 1 Drew. 168 ; 


H.L.—Hill. E 
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(5) By cancellation, by or with the consent of the obligee, with 
the intention to cancel the bond(e). But a cancellation by the 
obligor or a stranger without the consent of the obligee, or a can- 
cellation by mistake or accident, without the intention of cancelling, 
will not affect the obligation(/). If, however, a bond is produced 
by the obligor in a cancelled state, it is presumed to have been 
cancelled animo cancellandi by or with the consent of the obligee (q). 

(6) By a material alteration by the obligee after execution (h). 
An immaterial alteration will not affect the validity of the bond (i); 
nor will an alteration by the obligor, because a person is not 
permitted to take advantage of his own wrong (k). Alterations 
made before the bond is completely executed, with the assent of all 
the parties, do not affect its validity (1); and blanks may be filled up, 
even after execution, by consent of all the parties({m). But if, after 
a bond is executed by some only of several obligors, a material 
alteration is made without their consent, they are discharged, 
though they may subsequently assent to the alteration and partly 
perform the condition of the bond (n). 


201. A bond given to two or more obligees jointly may be dis- 
charged by a payment to (0), or accord and satisfaction with (p), any 
one of them; and, in the absence of fraud (q), a release by one con- 
stitutes a good defence against them all (7), though it 1s otherwise 


Shore v. Shore (1847), 2 Ph. 378; Hodges v. Smith (1599), Cro. Eliz. 623. But 
an intention to release is not sufficient (Jorden v. Money (1854), 5 H. L. Cas. 
185; Re Holmes (1861), 5 L. T. 382). 

(ec) 3 Prest. Abst. 103; Seaton v. Henson (1678), 2 Lev. 220. See further, 
title DEEDS AND OTHER INSTRUMENTS. 

(f) Ex parte Smith (1843), 3 Mont. D. & De G. 378; Raper v. Birkbeck (1812), 
15 Hast, 17; Wilkinson v. Johnston (1824), 3 B. & C. 428; Bolton v. Carlisle 
(Bishop) (1798), 2 Hy. Bl. 259; Vanhoven v. Giesque (1706), 4 Bro. Parl. Cas, 
622. , 

(9) Alsager v. Close (1842), 10 M. & W. 576; and compare Re Dixon, [1900] 2 
Ch. 561, C. A. 

(h) Pigot’s Case (1615), 11 Co. Rep. 26b. See further, title DEEDS AND 
OTHER INSTRUMENTS. 

(*) Shep. Touch. 69; Waugh v. Bussell (1814), 5 Taunt. 707. 

(k) Shep. Touch. 69. 

(7) Zouch v. Clay (1671), 1 Vent. 185; Matson v. Booth (1816), 5 M. & S. 223. 

(m) Hudson v. Revett (1829), 2 Moo. & P. 663, 692: Texira v. Evans, cited in 
Master v. Miller (1798), 1 Anst. 225, Ex. Ch., per Wilson, J., at p. 229, 

(n) Adams v. Bateson (1829), 6 Bing. 110. In Ellesmere Brewery Co. v. Cooper, 
[1896] 1 Q. B. 75, a bond by the terms of which four sureties jointly and 
severally bound themselves, the liability of two of them being limited to £50 
each, and of the other two to £25 each, having been executed by three of them, 
the fourth, whose liability was limited to £50, executed it, adding to his sig- 
nature “‘ £25 only”; and the obligee accepted the bond so executed without 
objection. It was held that the first three signatories were discharged by the 
altoration, and that the fourth was also discharged, because he had executed it 
as a joint and several, and not as a several, bond. 

(0) Powell vy. Brodhurst, [1901] 2 Ch. 164; ZHusband v. Davis (1851), 10 C. B. 
6405. 

(y) Wallace y. Kelsall (1840), 7 M. & W. 264. Compare Séeeds vy. Steeds (1889), 
22 Q. B. 1). 537. 

(q) Barker v. Richardson (1827), 1 Y¥. & J. 362. 

(r) Wallace y. Kelsall, supra; Wilkinson v. Lindo (1840), 7 M. & W. 81; 
Wild vy. Williams (1840), 6 M, & W. 490; Jones and Matthews v. Herbert (1817), 
7 ‘Taunt. 421. ; 
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in the case of a covenant not to sue (s). In the case of fraud, 
a release given by one of several joint obligees will in equity be 
ordered to be delivered up to be cancelled(¢). And where the 
interests of the obligees are several, a bond, though joint in form, 
will be construed as a several bond (a), in which case an accord 
and satisfaction with, or release by, one or more, will not affect the 
rights of the others (b). But in the case of bonds executed after 
December 81, 1881, if the money is expressed to be owing to two or 
more on a joint account, it is deemed to remain money belonging 
to them on joint account as between them and the obligor, and the 
receipt in writing of the survivors or last survivor, or of the personal 
representatives of the last survivor, is, unless a contrary intention 
be expressed in the bond, a good discharge, notwithstanding notice 
of severance of the joint.account (c). 


202. A release of one of two or more obligors jointly, and not 
severally, bound, operates as a release of all in equity as well as at 
law (d). The same rule applies in the case of a joint and several 
bond if the release ig an absolute and formal release (e); but if it 
purports to be a release of the particular obligor only, or expressly 
reserves the right to sue the others, it will not operate to discharge 
them, unless their right of contribution is taken away or injuriously 
affected by the release'(/). 

A covenant not to sue one or some of two or more joint, or joint 
and several, obligors, does not operate to discharge the other or 
others (9). 

If the seal of one of two or more obligors bound jointly, or 
jointly and severally, is torn off, by or with the consent of the 
obligee, anwmo cancellandi, the bond is discharged as regards them 
all (h); but where they are bound severally only, the destruction of 
the seal of one or some of them does not affect the lability of the 
ethers (2). | | 

Sect. 9.—Statute of Limitations. 


203. The remedy by action on a bond is barred after twenty 
years from the accrual of the right of action (k), except in the case 





(s) Walmsley v. Cooper (1839), 11 Ad. & El. 216. 

(t) Barker v. Richardson (1827), 1 Y. & J. 862. 

(a) Haddon v. Ayers (1858), 1 E. & EH. 118; Withers v. Birchasm (1824), 3 
B. & C. 254; Palmer v. Sparshott (1842), 4 Man. & G. 137. 

(b) Steeds v. Steeds (1889), 22 Q. B. D. 537, explained in Powell v. Brodhurst, 
Narn : Ch. 164. As to cancellation, see Hx parte Smith (1843), 3 Mont. D. & 

eG. 378. : 

(c) Conveyancing and Law of Property Act, 1881 (44 & 48 Vict. c. 41), s. 61. 
2. Wakefield (1849), 13 Q. B. 5386; Re Hodgson (1885), 31 Ch. D. 

? Bai d iar 

(e) North v. Wakefield, supra ; Re Wolmershausen (1890), 62 L. T. 541; Bower 
v. Swadlin (1738), 1 Atk. 294. — 

(7) Ward v. National Bank of New Zealand (1888), 8 App. Cas. 755. 

(9) Hutton v. Hyre (1815), 6 Taunt. 289; Dean v. Newhall (1799), 8 Term Rep. 
168; Lacy v. Kynaston (1702), 12 Mod. Rep. 548, 551. 

(i) Seaton v. Hewson (1678), 2 Lev. 220; Bayly v. Garford (1641), March, 
125 ; Collins v. Prosser (1823), 1 B. & ©. 682. 

(1) Collins v. Prosser, supra. | : 

(x) Civil Procedure Act, 1833 (8 & 4 Will. 4, c. 42), s. 3.. See generally, title 
LIMITATION oF ACTIONS. 
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of a bond given by a mortgagor of land as collateral security for the 
mortgage debt, when the remedy by action on the bond is barred at 
the same time as the remedy against the land, that is to say, after 
twelve years (0). 

If, however, at the time when the cause of action accrues, the 
person entitled to sue is an infant or person of unsound mind, he 
may sue within twenty years from the removal of the disability ; 
and if at the time of the accrual of the cause of action the person 
liable to be sued is beyond the seas, he may be sued within twenty 
years after his return (m). 

Moreover, if an acknowledgment is made either by writing signed 
by the person liable to be sued or his agent, or by part payment (7) 
or part satisfaction on account of any principal or interest then 
due on the bond, the action may be brought for the amount remain- 
ing unpaid within twenty years after the acknowledgment, or in 
the case of infancy or unsoundness of mind on the part of the 
person entitled to sue, or absence beyond seas on the part of 
the person liable to be sued, then within twenty years after the 
disability has ceased or of the return from beyond the seas, as 
the case may be (0). 


204. In the case of a conditional bond, time does not begin to 
run for the purposes of the Statute of Limitations until breach of 
the condition (py); and where the condition is for payment of an 
annuity or of a principal sum by instalments, or interest at stated 
times, or for the performance of several acts in succession, a new 
cause of action arises on each successive breach, unless it 1s provided 
that the whole sum shall become due on default in payment of 
interest or of any one instalment, as the case may be; and an 
action may be brought in respect of such of the sums as accrued 
due, or such of the acts as ought to have been performed, within 
the twenty years preceding the commencement of. the proceedings, 
though more than twenty years may have elapsed since the first or 
any other breach of the condition (q). 


205. It is not necessary, to interrupt or prevent the operation of 
the statute, that the acknowledgment should be made to the obligee 
or his agent. It is sufficient if made to a stranger(r). And an 


(7) Fearnside v. Flint (1883), 22 Ch. D. 579. This is not so, however, where 
the bond is given, not by the mortgagor, but by a surety, when the longer period 
applies (Re Powers (1885), 30 Ch. D. 291, C. A.). Moreover, such a bond remains 
enforceable so long as the mortgage debt is kept alive (¢b7d. ; and compare Lie 
Frisby (1889), 43 Ch. D. 106, C. A.). See further, titles MorTGacE; LIMITATION 
oF ACTIONS. 

(m) Civil Procedure Act, 1883 (3 & 4 Will. 4, c. 42),s.4, as amended by 
Mercantile Law Amendment Act, 1856 (19 & 20 Vict. c. 97), 8. 10. 

(n) Sco te Dixon, [1900] 2 Ch. 561, C. A. ; Amos v. Smith (1862), 1 H. & C. 238. 

(0) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), 5.5, as amended by 
Mercantile Law Amendment Act, 1856 (19 & 20 Vict. c. 97), 8.10. 

(y) Sanders v. Coward (1846), 15 M. & W. 48; Le Dixon, supra. 

(7) Amott vy. Holden (1852), 18 Q. 3. 593; Blair v. Ormond (1851), 17 Q. B. 
423; he Dison, supra; Amos v. Smith, supra. 

(r) Moodie v. Bunnister (1859), 28 Li. J. (ou.) 881; Lorsyth vy. Bristowe (1853), 
8 Iuxch. 716, 


- — ie mo ote 
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acknowledgment made after the expiration of the twenty years will 
operate to revive the obligation (s). 


906. Where an action is brought in England ona bond executed 
abroad, the question whether or not the remedy is barred by the 
operation of a statute of limitations is governed by English law, and 
not the law of the place where the bond was executed (2). 


Srcr. 10.—Lost Bonds. 


207. Anaction may be brought ona lost bond, and the obligation 
enforced, subject to a proper indemnity being given to the defendant, 
to the satisfaction of the Court (a). 


Snot. 11.—Actions on Bonds. 


208. Where the sum named in the obligatory part of a bond is 
not in the nature of a penalty, as in the case of a single bond, or a 
bond for payment of a certain sum conditioned for payment of the 
same sum by instalments the whole to become due on default in 
respect of any instalment, or a bond for payment of a sum by way 
of liquidated damages conditioned for the performance of an act in 
default of which the damages are payable, the claim for the 
amount of the obligation may be specially indorsed on the writ and 
proceedings for summary judgment be taken (0). 

In an action also, on a common money bond to which the statute 
of Anne is applicable (c), the claim may be specially indorsed (d). 
The usual and proper course is to indorse the writ with a claim for 
the actual sum recoverable, that 1s to say, the sum named in the 
condition with interest, if the penalty is not exceeded thereby, or for 
the amount of the penalty if it is less than the amount of principal 
and interest; but where a writ was specially indorsed with a claim 
for the penalty, it was held that the indorsement was not invalid, 
and that judgment might be given for the sum actually due for 
principal and interest (e). 


209. In the case of bonds within the statute of William III. (/), 
the writ cannot be specially indorsed (g). The plaintiff may indorse 
it generally either for the amount of the penalty, or as for a claim 
‘upon a bond conditioned’”’ etc., setting out the terms of the 


(s) Moodie v. Bannister (1859), 28 L. J. (cH.) 881. 

(t) Alliance Bank of Simla vy. Carey (1880), 5 C. P. D. 429. See generally, 
title ConFLicT oF Laws. | 

(a) See Atkinson vy. Leonard (1791), 3 Bro. Ch. Rep. 218; Hast India Co. v. 
Boddam (1804), 9 Ves. 464. 

(b) I.e., under R.iS. C., Ord. 14; see ibid., Ord. 8, r. 6; Strickland v. 
Williams, [1899] 1 Q. B. 382, C. A.; Goad v. Empire Printing and Publishing 
Co., Ltd. (1888), 52 J. P. 488; and see pp. 93 et seg., ante. See further, title 
PRACTICE AND PROCEDURE. 

(c) See pp. 98, 94, ante. . 

(d) Gerrard v. Clowes, [1892] 2 Q. B. 11; Re Diwon, [1900] 2 Ch. 561, C. A. 

(e) Gerrard vy. Clowes, supra. 

(f) See pp. 94, 95, ante. . 

(9) Tuther v. Caralampi (1888), 21 Q. B. D. 414 (a bond in a penalty of 
£500 oo for payment of an annuity two instalments of which were 
unpaid), , 
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condition. It is a common course simply to claim damages for the 
breach of the condition. 

If the defendant fails to appear, the plaintiff may at once assign 
breaches by delivering a suggestion thereof to the defendant or his 
solicitor, and obtain judgment for the amount of the penalty on 
proof of service of the writ and default of appearance (h). He may 
not, however, issue execution on the judgmént, but must issue a 
writ of inquiry for the assessment of the damages for the breaches 
assigned, and execution may only issue for the amount of the 
damages (i). : 

If the defendant enters an appearance, and pleadings are ordered, 
the statement of claim must assign the breaches of the condition, 
and damages for them will be assessed; and though, on proving 
the breach or breaches, judgment will be given for the penalty, 
execution can only issue for the amount of the damages (i). 

Payment into court by the defendant is admissible to particular 
breaches only, and not to the whole action (J). 

The judgment for the penalty remains in force as a security for such 
damages as may be sustained by further breaches, upon which the 
plaintiff may have a scire facias (k), suggesting the further breaches, 
to show cause why execution should not issue for the damages, to 
be ascertained by a writ of inquiry(l), or the damages may be 
recovered by an action on the judgment in respect of the further 
breaches. | 


210. In an action on a bond given to two or more jointly, all the 
obligees should be joined as plaintifis(m). Similarly where two 
or more are jointly, and not severally, bound, they should all be 
joined as defendants (n). A judgment, though unsatisfied, against 
one or some of several joint obligors, who are not also bound 


(hk) R.8. O., Ord. 18, r. 14. For form of suggestion of breaches, see Chitty’s 
King’s Bench Forms, 13th ed., p. 649. 

(‘) Tuther v. Caralampi (1888), 21 Q. B. D. 414; Welch v. Ireland (1805), 6 
East, 613 (bond conditioned for performance of an award); 8 & 9 Will. 3, c. 11, 
s. &; Civil Procedure Act, 1833 (8 & 4 Will. 4, c. 42), s. 16. 

(j) R. 8. C., Ord. 22, r.1; Preston v. Dania (1872), L. R. 8 Exch. 19 (bond 
conditioned for payment of a lesser sum by instalments). 

(k) As to scire facias, see title CROowN Pracrice. For form of suggestion of 
further breaches, see Chitty’s King’s Bench Forms, 13th ed., p. 654. 

(7) Stat. 8 & 9 Will. 3,¢.11, 8.8; Judd v. Hvans (1796), 6 Term Rep. 399. 
The mode of procedure by means of a scire facias does not appear to have been 
abolished; see Chitty’s Archbold’s Practice, 14th ed., p. 1286; Lindley on 
Companies, 6th ed., p. 409; Yearly Practice, 1908, p. 102. Possibly leave to 
proceed on the judgment could now be obtained on a summons in the original 
action. 

(m) Hopkinson v. Lee (1845), 6Q. B. 964; Keightley v. Watson (1849), 3 Exch. 
716; R §.C., Ord. 11, r. 6. But if the interest of the obligees is several, one 
may sue without the other or others (Haddon v. Ayers (1848), 1 i. & H. 118; 
Palmer v. Mallet (1887), 36 Ch. D. 411), ae a 

(n) See R. 8. O., Ord. 16, r. 11, as to the effect of non-joinder. An obligor 1s 
entitled as of right to have co-obligorsliable jointly, and not severally, with him 
joined as co-defendants (Lilley v. Robinson (1887), 20 Q. B. D. 155; Mendall v. 
Llumilton (1879), 4 App. Cas. 504). In White v. Jfancock (1846), 2 O. B. 880, it 
was held that where the obligor was expressed to be bound to the obligee in a 
certuin sum to bo paid to the obligee or a third person, the obligee was entitled” 
to sue without noticing tho third person. 
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severally, is a bar to any proceedings against the other or others (0) ; 
except where the judgment is entered in default of appearance (p), 
or in default of delivery of defence (q), or where it is given against 
one or more of the defendants who are refused leave to defend, 
which is granted to the others (r). In the case of a joint and several 
bond, the obligee may sue any one or more of the obligors at his 
option (s), and an unsatisfied judgment against some of them is no 
bar to subsequent proceedings against the others (¢). 


Secr. 12.—Stamp Duties. 


211. The stamp duties on bonds are as follows (wu) :— 

(1) Bond (a) (other than a marketable security otherwise 
specially charged (b)):— 

(a) Being the only, or principal, or primary, security for the 


payment or repayment of money :— s. d. 
Not exceeding £10 . : 2 : 0 3 
Exceeding £10 and not exceeding £25 . 0 8 

Ss £25 * oe £50. 1 8 
i £50 x = £100. 2 6 
» #100 ,, » £150. 3 9 
r £150 __,, _ £200. 5 0 
se £200 __,, ss £250. 6 8 
- £250 =, £800. 7 6 


~ £300, for every £100 and also for any frac- 
tional part of £100 of the amount secured : . 2 6 


(b) Being a collateral, or auxiliary, or additional, or substituted 
security, or by way of further assurance for the payment or repay- 
ment of money, where the principal or primary security is duly 
stamped :— — 

For every £100 and also for any fractional part of £100 of the 

amount secured. ; ; . 6d. 

But not in any case exceeding a duty of 10s. (c). 

(c) Transfer, assignment, or disposition of any such bond, or of any 
money or stock secured thereby :— 

For every £100 and also for any fractional part of £100 of the 


(0) King v. Hoare (1844), 18 M. & W. 494; Kendall v. Hamilton (1879), 4 
App. Cas. 504. 

(p) Pim v. Coyle, [1903] 2 I. R. 457. 

(q) Weall v. James (1893), 68 L. T. 515, C. A.; | Francis Walton & Co. v. 
Topaksyan,: Kevorkian, and Marler (1905), 53 W. R. 657, C. A. 

(r) RS. C., Ord. 14, vr. 5. 

(s) R.S. ©., Ord. 16, r. 6. 

(t) Lechmere.v. Fletcher (1833), 1 Cr. & M. 623. 

(uw) Stamp Act, 1891 (54 & 55 Vict. c. 39), Sched. I. As to the penalties for 
not stamping or for delay.n stamping, and the persons liable, see, ibid., s. 14, 
and title REVENUE. 

(a2) Including a bond, accompanied with a deposit of title-deeds, for making a 
mortgage or other security on, property therein comprised, and a bond fer 
making redeemable any disposition apparently absolute, but intended only as a 
security (¢bid., s. 86 (1) (e), (d) ). 

(6) As to bonds which are marketable securities, see titles CoMPANIES ; 
REVENUE. ‘ 

(c) Revenue Act, 1903 (3 Edw. 7, c. 46), s. 7. 
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amount transferred, eseleney or ees exclusive of interest 
which is not in arrear . . . 6d. 

And also, where any further money is added to the money already 
secured, the same duty as a principal security for such further 
money. 

(d) Release, discharge, surrender, or renunciation of any such bond, 

or of the benefit thereof, or of the money thereby secured :— 

For every £100 and also for any fractional part of £100 of 
the total amount or value of the money at any time 
secured . . 6d. 

The “amount secured” does not, in the case of a money bond 
with a penalty, mean the amount of the penalty, but the amount 
payable under the condition in order to avoid the bond, and it does 
not include interest, unless the interest is capitalised (d). 

(2) Bond in relation to any annuity upon the original creation 
and sale thereof (e) :— 

The same ad valorem duty on the amount or value of the 
consideration for the sale as upon a conveyance or transfer on 
sale of any property (/). 

Bond—(a) Being the only, or principal, or primary security for 
any annuity (except on the original creation thereof by way of sale 
or security, and except a superannuation annuity), or for any sum 
or sums of money at stated periods, not being interest for any 
principal sum secured by a duly stamped instrument :— 

For a definite and certain period, so that the total amount to be 
ultimately payable can be ascertained, the same ad valorem 
duty as a bond for such total amount. 

For life or any other indefinite period, for every £5 and also for 
any fractional part of £5 of the annuity or sum periodically 
payable (g). : . Qs. 6d. 

(b) Being a collateral, or auxiliary, or additional, or substituted 
security for any of such purposes when the principal or primary 
instrument is duly stamped:— 

Where the total amount to be ultimately payable can be 

ascertained, for every £100 and also for any fractional part of 


£100 of such total amount . 6d. 
In any other case, for every £5 and also for any fractional part 
of £5 of the annuity or sum periodically payable . 6d. 


(c) Being a contract for payment of a superannuation annuity, 
that is to say, a deferred annuity secured to any person in con- 
sideration of annual premiums payable until the annuitant attains 
a specified age, and so as to commence on his attaining that age :— 

For every £5 and also for any fractional oa of £5 of the 

annuity : 6d. 

(3) Bond given pursuant to the directions of any Act, or of the 
Commissioners of Inland Revenue or Commissioners of Customs, 





d) Seo Stamp Act, 1891 (54 & 55 Vict. c. 39), s. 86; and pp. 93, 94, ante. 
e) /bid., 8. 60, Sched. I. 
J) See ‘title SALE oF LAND. 
(g) As to the meaning of ‘sum periodically payable,” see Clifford v. Com- 
missioners of Inlaid Ievenue, [1896] 2 Q. B. 187; Lewis vy. Commissioners of 
Inland Ievenue, [1898] 2 Q. B. 290. 
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or any of their officers, for or in respect of any of the duties of 
excise or customs, or for preventing frauds or evasions thereof, or 
for any other matter or thing relating thereto :— 

Where the penalty of the bond does not exceed £150, the same 
ad valorem duty as a bond for the amount of the penalty. 

In any other case . : : : : 5s. 

Exemptions.—(a) Any bond given upon, or in relation to, the 
receiving or obtaining, or for entitling ‘any person to receive or 
obtain, any drawback of any excise or customs duty for or in 
respect of exported goods, wares, or merchandise. 

(b) Any bond with reference to the exportation of coal or carriage 
of coal coastwise for the purpose of the security required by 
s.104 of the Customs Consolidation Act, 1876 (h), or Sched. IV. 
to the Finance Act, 1901 (2). 

(4) Bond on obtaining letters of administration. 5s. 

Exemptions.—(a) Bond given by the widow, child, father, mother, 
brother, or sister of any common seaman, marine, or soldier 
dying in the King’s service. 

(b) Bond given by any person where the estate to be administered 
does not exceed £100 in value. 

(5) Bond of any other kind whatsoever :— 

Where the amount limited to be recoverable does not exceed 
£300, the same ad valorem duty as a bond for the amount 
limited. 

In any other case, , . : : : . Os. 


(h) 89 & 40 Vict. c, 36. 
(‘) 1 Edw. 7, c. 7; see Revenue Act, 1903 (3 Edw. 7, c. 46), s. 6. 


H.L.——IlIt. E 3 
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BOROUGH ENGLISH. 


See Descent anp DistrisutTion; Reat PRoPERTY AND 
CHATTELS REAL. 


BOROUGHS. 


See Loca GovERNMENT. 


BOTTOMRY. 


See ADMIRALTY; SHIPPING AND NAVIGATION. 
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Definition. 


Boundaries, 
horizontal 
and vertical. 


BOUNDARIES, FENCES AND PARTY-WALLS. 


Part IV. EVIDENCE OF BOUNDARIES—continued. PAGE 
SECT. 8. PERAMBULATIONS AND OTHER ACTS OF OWNERSHIP - 148 
SEcT. 4. BOUNDARIES OF COPYHOLDS - - - - - 149 
Sect. 5. DISCOVERY - - = - - - - = - 150 


for Alteration of Areas of Local Authorities - See title Locan GovERNMENT. 


Alteration of Electoral Areas - - as, ELECTIONS. 

Boundaries of Highways - - s HIGHWAYS, STREETS 
AND BRIDGES. 

Boundaries of Mines and Quarries - . MINES, MINERALS AND 
QUARRIES. 

Boundaries of Private Ways - - 3 EASEMENTS AND PROFITS 
A PRENDRE. 

Boundaries of Waters and Water- 

courses - - - - - - 4; WATERS AND WATER- 

COURSES. 


Duty to Fence as between Landlord 


and Tenant - - - - - - LANDLORD AND TENANT. 
Duty to Fence on the part of Railway 

and Canal Companies - - ge RAILWAYS AND CANALS. 
Misdescription of Boundaries in Agree- 

ments for Sale of Land - - - ; SALE oF LAND. 


, b) 
Misdescription of Boundaries in Wills-  ,, WILLS. 
Parish Boundaries - = = - ae LocaL GOVERNMENT. 
Party-Walls in County of London -  ,, METROPOLIS. 


Part I.—Delimitation of Boundaries. 


Szor. 1.—IJn General. 


212. A boundary is an imaginary line (a) which marks the con- 
fines or line of division of two contiguous estates (b). The term is 
also used to denote the physical objects by reference to which the 
line of division is described as well as the line of division itself. 
In this sense boundaries have been divided into natural and 
artificial, according to whether such physical objects have or have 
not been erected by the agency of man (c). 


213. Boundaries are not necessarily confined to the surface 
where the ownership of the surface and minerals is severed. But 
where no such severance has taken place, the surface boundary 
probably carries with it the right to the column of air over the land 


(a) A.-G. v. Chambers, A.-G. v. [ees (1859), 4 De G. & J. 55, 85; Wishart 
v. Wyllie (1853), 1 Macq. 389. 

(b) An ancient market may exist without metes and bounds (Gingell v. Stepney 
Borough Council, [1908] 1 Kk. B. 115, C. A.). 

(c) See Mackenzie v. Bankes (1878), 3 App. Cas. 1324, 1339. As illus- 
trations of natural or physical objects forming or locating boundaries, the 
following may be mentioned :—waters (Scratton v. Brown (1825), 4 B. & C. 
485 ; Bickett v. Morris (1866), L. R. 1 Se. & Div. 47; Holford v. Bailey (1849), 
13 Q. B. 426); tho sea-shore (4.-(. v. Chambers (1854), 4 Do G. M. & G. 206) ; 
faults intersecting minos where tho property consists of a mine (Davis v. Shepherd 
(1866), 1 Ch. App. 410); fences (Woolrych on Fonces, p. 281); party-walls 
(Malls v. Llawking (1818), 5 Taunt. 20; Cubitt v. Lorter (1828), § B. & C. 257). 
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up to the sky (d), and certainly the soil to the centre of the earth (e), 
on the principle Cujus est solum, ejus est usque ad calum et ad 


inferos (f ). 

214. Whether a boundary is, or is not, included in property 
which it is described as bounding depends upon the particular 
circumstances of each case. Thus, in the case of adjoining pro- 
perties bounded by a hedge and ditch there is no inaccuracy in 
describing either property as so bounded, though the boundary may 
be wholly included in one and excluded from the other (g). So, 
too, in the case of land bounded by a highway, private way, or 
river, a line drawn along the middle of the highway, private way, or 
river, is as a rule the boundary (h), provided that the grantor at the 
time of the grant owned to the centre, and there is nothing to show 
a contrary intention (7). But where the nature of the object named 
as a boundary (e.g., a house or land) is such that an independent 
title thereto would in the natural course of events be made, the 
boundary object is excluded from the subject-matter of the grant (7). 


215. Boundaries are fixed either (1) by proved acts of the respec- 
tive owners, or (2) by statutes. or by orders of the authorities 
having jurisdiction, or (3), in the absence of such aéts, statutes, 
or orders, by legal presumption. 


Szor. 2.—Boundaries fixed by Acts of the Parties. 
Sus-SEcT. 1.—By Agreement. 


216. Boundaries may be fixed by an agreement (k) made between 
two or more adjacent owners where their boundaries have become 
lost or confused. Such an agreement need not be in writing (J), 
and, @ fortiort, need not be by deed; for, if it be fairly made, the 
boundaries so settled will be presumed to be the true and aneient 
limits (m), and therefore the agreement is not a conveyance, nor is 


(d) Corbett v. Hill (1870), L. R. 9 Eq. 671. This proposition has been doubted 
(Pickering v. Rudd (1815), 4 Camp. 219, per Lord ELLENBOROUGH, at p. 220) ; 
but see Wandsworth Board of Works v. United Telephone Co. (1884), 13 Q. B. D. 
904, C. A., per BowENn, L.J., at p. 919, where he said that he would be very loath 
to depart from it. 

(ce) Devonshire (Duke) v. Pattinson (1887), 20 Q. B. D. 263, C. A., per Fry, 
L.J., at p. 273; Corbett v. Hiil, supra. | 

(7) Solomon vy. Vintners’ Co. (1859), 4 H. & N. 585, per Potioox, C.B., at 

. 600. . 
: (g) Re Belfast Dock Act (1867), 1 I. R. Hq. 128, 140. . 

(h) Lord v. Sydney Commissioners (1859), 12 Moo. P. C. C. 473, 497. See 
also pp. 120, 122, post. | 

(i) Micklethwait v. Newlay Bridge Co. (1886), 33 Ch. D. 133, 145, C. A.; Re 
White’s Charities, [1898] 1 Ch. 659. For exceptions to the rule, see Hcroyd v. 
Coulthard, [1898] 2 Ch. 858, C. A.; and pp. 121 et segq., post. 

(j) Lord v. Sydney Commissioners, supra, at’ p. 497; and see the American 
case Boston (City) v. Richardson (1866), 13 Allen (Mass.), 146, at p. 154. 

(k) For form of agreement to settle boundaries, see Encyclopedia of Forms 
and Precedents, Vol. II., p. 448. For questions of misdescription of boundaries 
in agreements for the sale of land, see title Sanz oF Lanp. 

(1) See Hetherington v. Galt (1905), 7 F. (Ct. of Sess.) 706, where the mutual 
boundary was adjusted by verbal agreement between the adjoining owners and 
marked by a line of trees planted at their joint expense. 

(m) Penn vy. Baltimore (Lord) (1750), 1 Ves. Sen. 444, 448. 
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it an agreement for the alienation of land so as to come within the 

provisions of the Statute of Frauds (x). Moreover, the settlement 

of boundaries 1s a mutual consideration sufficient to support a 

contract not under seal, even where the land is situate out of the 

jurisdiction (0). : 
SUB-SECT. 2.—By Assurance. 


217. Boundaries may, and of course should, be fixed by the deed 
or deeds conveying one or both of the properties concerned. It is 
always a question for the jury whether a parcel of land is contained 
in the description of the land conveyed by deed or not(o). In 
a conveyance of land it should be described with the utmost 
accuracy (p), and it is the duty of the grantor to see that this is 
done, the rule being that the grant shall be construed most strongly 
against the grantor, except where the grantor is the Crown (q). 

The property may be described in any way sufficient to identify 
it (7),-but the best method is by area, parish, and county, and, if 
they can be stated, by well-marked boundaries such as highways 
and rivers, or, if not, by stating the names of adjacent owners 
coupled with reference to a plan for the purposes of better identifi- 
cation. Itis, however, unsafe to rely exclusively upon a plan, the 
lines on which are to be taken as a true description of the 
boundaries of the property conveyed just as if they were contained 
in the body of the deed(s); for the person who prepares the plan 
may easily make a mistake, which might be irreparable and would 
at all events necessitate either another deed or judicial rectification. 


218. Inaccuracy in a statement of dimensions or in a plan does 
not vitiate or affect a sufficiently certain definition of the land 
conveyed, except where the dimensions are an essential part 
of the description or definition, and not merely a cumulative 
description (¢). 

Where by a mistake common to both parties a piece of land 
not intended to be comprised in the conveyance is delineated 
on the plan annexed to the conveyance as being part of the property 
intended to be conveyed, the conveyance will be rectified (uw); but 
if the mistake be unilateral the remedy is not rectification, but 
rescission ; and in order to get rescission fraud or misrepresentation 
amounting to fraud must be proved (w). 


(n) 29 Car. 2, c. 3, ; 

(0) Penn v. hae (Lord) (1750), 1 Ves. Sen. 444. See title DEEDS AND 
OTHER INSTRUMENTS. 

(») As to the admissibility of extrinsic evidence in cases of ambiguously 
described boundaries, see p. 139, post. 

(y) Mellor vy. Walmesle. Y; [1905] 2 Ch. 164, C. A. See title DeEDS AND OTHER 
INSTRUMENTS. 

r) Doe da. Roberts v. Parry (1844), 138 M. & W. 356. 

s) Lyle v. Iichards (1866), L. R. 1 IL. Lh. 222; Llewellyn v. Jersey (Hart) 
(1813), 11 M. & W. 183. 

(t) Mellor vy. Walmesley, supra, at p. 174. 

(1) Harris vs Pepperdl (1867), Ta. R. & Hq. 1, a8 oxplained in May v. Platt, 
[1900] 1 Ch. 616, per Fanwut, J., at p. 628. 

(w) May v. Platt, supra; Okill v. Whittaker (1847), 2 Ph. 338. See titles 
MiSkEPRESENTATION AND “VRavn ; MISTAKE, 
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Ifan ordnance officer makes a mistake in drawing a map which 
is the principal demonstration of the property comprised in a 
conveyance made under the direction of the court, and the grantee 
knows that the mistake has been made, and that the deed is 
expressed to convey more than either of the parties intends, the 
court may order the deed to be rectified and the grantee to pay the 
costs of the rectification (a). | 


Sus-Srcr. 83.—By Undisturbed Possession. 


219. The right to boundaries fixed by agreement or assurance 
may be lost, and a new boundary may be acquired under the Statutes 
of Limitation (b), by twelve years’ undisturbed possession of the 
land falling between the old and the new boundaries. Thus, where 
the owner of a hedge anda ditch beyond it has covered in the ditch, 
and the adjoining owner has erected buildings and planted trees on 
the site of the ditch more than twelve years before action brought, 
the boundary will be the hedge, as the former owner of the ditch 
has discontinued the possession of its site by allowing these acts 
of adverse dominion ; and climbing over the hedge once or twice a 
year to clip it will not be evidence of the continued possession 
of. the site of the ditch, but only of a right in the nature of an 
easement (c). Similarly, filing up a ditch and sowing and 
cultivating the site of it together with the rest of the field will be 
a sufficient dispossession to bring the Statutes of Limitation into 
operation (d). 


220. In order that the statutes may operate, it is not sufficient 
to prove mere acts of ownership, that is to say, acts which an owner 
might do. Actual possession on the part of the person claiming 
under the statute and dispossession on the part of the former owner 
must be proved, for this reason, that if discontinuance of possession 
on the part of the former owner has not been proved, his right to 
bring an action has never arisen, and the statute has never com- 
menced to run against him (e). Thus, where a field was bounded 
by a ditch which had become obliterated, and had been used for 
more than twenty years as part of the field, and where the owners 
of the field had always in their leases included the site of such 
ditch, but there was otherwise no adverse act committed against 
the owners of the ditch, who were road trustees, it was held that 
there had been no discontinuance of possession on the part of 
the owners of the ditch, so as to pass the property to the owner of 
the field (/). 


é 


(a) Re Tottenham (1868), I. R. 2 Hq. 375. 

(b) Real Property Limitation Act, 1833 (8 & 4 Will. 4, c. 27), as amended by 
Real Property Limitation Act, 1874 (37 & 38 Vict. c. 57), s.1. See further, 
title LIMITATION oF ACTIONS. 

(c) Marshall v. Taylor, [1895] 1 Ch. 641, C. A. 

(d) Norton v. London and North Western Rail. Co. (1879), 138 Ch. D. 268, C. A. 

(e) Marshall v. Robertson (1905), 50 Sol. Jo. 75; Leigh v. Jack (1879), 5 
Ex. D. 264; Littledale v. Liverpool College, [1900] 1 Ch. 19, C. A.; Philpot v. 
Bath (1904), 20 T. L. BR. 589. 

(f) Searby v. Tottenham Rail. Co. (1868), L. RB. 5 Hq. 409. 
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Mere non-user on the part of the owner is not sufficient .evidence 
of discontinuance of possession without some other acts of definite 
adverse possession on the part of the person claiming the land by 
long possession (9). , 


Scr. 3.—Boundaries fixed by Statutory or Judicial Authority. 
~Sus-Secr. 1.—By the Board of Agriculture and Fisheries. 


221. The Board of Agriculture and Fisheries (h), formerly the 
Land Commissioners, are under the Inclosure Acts, 1845.to 1878, 
authorised to make orders fixing boundaries in certain cases (‘).. 

For the purpose of shortening or straightening -any boundary 
fences between land to be inclosed under the Inclosure Acts, 1845 
to 1878, and any adjoining lands, the valuer appointed under the 
Acts may, with the consent in writing of the persons interested in 
the adjoining lands, set out and determine the boundaries, and, if 
necessary, draw and define new boundaries, between the lands to be 
inclosed and such adjoining lands (J). a 

Upon the application in writing of persons interested in parcels 
of land (not subject to be inclosed under the Inclosure Acts, or 
subject to be inclosed, but as to which no proceedings for an inclosure 
are pending) which are so intermixed or divided as to be incon- 
venient for occupation or cultivation, the Board may make a new 
division and allotment of the parcels at the expense of the persons 
signing the application, if it appears that such new division would 
be beneficial (x). 

Upon the application in writing of persons interested in any copy- 
hold or customary lands which are intermixed or occupied with free- 
holds or with any copyhold or customary lands of another manor, the 
Board may, whether such lands are or are not subject to be inclosed 
and whether any proceedings for an inclosure are pending or not, 
appoint some person to determine and declare the situation and 
boundaries of such lands, provided the consent of the lords of the 
manors of whom such customary or copyhold lands are held be first 
had to such appointment (/). A copy of the award made under 
this section must be given to the lords of the manors to which it 
relates, and becomes a part of the court rolls (m). 


(9) Smith v. Lloyd (1854), 9 Exch. 562. 

(h) Board of Agriculture Act, 1889 (52 & 53 Vict. c. 30), s. 2; Board of 
Agriculture and Fisheries Act, 1903 (3 dw. 7, c. 31). For the Board of Agri- 
culture and Fisheries, see generally title AGrIcULTYRE, Vol. I., p. 297. 

(i) The powers and duties of completing the general survey, and ascertaining 
the boundaries of counties, cities, boroughs, towns, parishes, districts and 
divisions in Great Britain (including the Isle of Man) under the Ordnance 
Survey Act, 1841 (4 & 5 Vict. c. 30), which wore transferred to the Commis- 
sioners of Wales by the Survey Act, 1870 (33 Vict. c. 13), are now also vested in 
the Board of Agriculture and Iisheries (Board of Agriculture Act, 1889 (52 & 53 
Viet. c. 30), 8.2 (1) (c); Board of Agriculture and Fisheries Act, 1903 (3 Edw. 7, 
c. 31)). See furthor, title LooaL GovERNMENT. 

(7) Inclosure Act, 1845 (8 & 9 Vict. c. 118), 8. 45. 

(k) J/bid., 3. 148. 

(2) Inclosure Act, 1846 (9 & 10 Vict. c. 70), 8. 6. 

(m) Lblid., 8.6. As to copyholds generally, see title CorpyHoLps. 
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The Board has the same power, subject to the same rules as to 
applications and consents, to appoint some person to set out and 
determine the boundaries of any leaseholds where they are inter- 
mixed with lands of copyhold or customary tenure and cannot be 
identified, provided the consent of the person who would have been 
the person interested if the lease had not been granted be 
obtained (7). 

Where an. application is made to the Board for the regulation 
of one part of a common and for the inclosure of the residue, the 
Board has power to modify the boundaries between the part to be 
regulated and the residue by means of a provisional order (0). 


222. Where any rent or fixed periodical payment issuing out 
of lands is to be apportioned, and there is any doubt as to 
the lands charged therewith, the Board must make inquiry and 
ascertain the identity, extent, and boundaries of the lands so 
charged ( p). 


223. The valuer must draw up and engross under the direction of 
the Board any award made in the matter of an inclosure and describe 
the boundaries which have been ascertained and set out, and must 
also, unless the Board dispenses with the necessity therefor (q), 
annex a map to the engrossment(a). Awards must be confirmed 
by the Board under its seal (b), and, after being so confirmed, are 
conclusive evidence that all directions in relation thereto have been 
duly obeyed, and are binding upon all persons whomsoever (c), but 
are not conclusive evidence of the boundaries antecedently to the 
determination (d). 

The Board has power to correct any error or to supply any 
omission, whether fraudulent or otherwise, which may appear after 
confirmation in any award; and all expenses in connection with the 
correction must be borne by the person requiring it (e). 


224. Where a question relating to the boundaries of lands hinders 
the making or execution of an agreement under the Tithe Commuta- 
tion Act, 1836(/), the landowners concerned may submit the question 
to reference, by any writing under their hands containing an agree- 
ment that such submission shall be made a rule of Court. The 
decision of the arbitrator is, for the purposes of the Act, conclusive. 
But the submission of persons having an estate less than a fee 
simple or fee tail does not bind persons entitled in reversion, 


(n) Inclosure Act, 1846 (9 & 10 Vict. c. 70), s. 8. | 

(0) Commons Act, 1876 (39 & 40 Vict. c. 56), s. 2. As to commons generally, 
see title ComMONS. 

(p) Inclosure Act, 1854 (17 & 18 Vict. c. 97),s. 10. As to apportionment 
generally, see title RENT-CHARGES AND ANNUITIES. 

g) Inclosure Act, 1859 (22 & 23 Vict. c. 43), s. 14. 

a) Inclosure Act, 1845 (8 & 9 Vict. c. 118), s. 104. 

(b) Ibid. 

c) Ibid., s. 105. 

d) Compare Rh. v. St. Mary (Inhabitants) vee?) 4B. & Ald, 462. 

(e) Inclosure Act, 1852 (15 & 16 Vict. c. 79), s. 29. 

(f) 6&7 Will. 4, c. 71, 8. 24. This provision ane a to private estates, 
not to parishes (Re Ystradgunlais Commutation (1844), 8 Q. B. 32). As to tithe 
commutation generally, see title HccLEsraAsTicaL Law. 
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remainder, or expectancy, without the sanction of the Board of 
Agriculture and Fisheries (g), who may direct such persons or any 
others interested in the question to be made parties to the 
reference. 

The Board is also empowered to settle disputes relating to the 
boundary of any lands whereby the making of any award under the 
Act is hindered (h) ; and the award, when made and confirmed by 
the Board, is binding on all parties (2). 


225. Where an award under a private Inclosure Act for inclosing 
and dividing lands of a manor describes a plot of land as being 
bounded on one side by a river, the boundary of the plot will be 
the near edge of the river and not the medium filum, if the river 
bed did not in fact form part of the lands which the Commissioners 
were authorised to allot (J). 


Sus-Srcr. 2.—Under the Copyhold Act, 1894. : 


226. On anenfranchisement of copyhold or customary land, if it 
appears that the land is not defined on the court rolls by a plan, 
the valuers appointed under the Act by the Board of Agriculture 
and Fisheries (k) must, if requested in writing by the lord or the 
tenant, define the boundaries by means ofa plan (/). Where, however, 
it appears, either by the court rolls or otherwise, that the boundaries 
have been treated for more than fifty years as intermixed with the 
boundaries of other lands and as being incapable of definition, then 
no plan can be made except by agreement between the lord and 
the tenant (7m). : 

Where, after the appointment of valuers, there is any doubt as to 
the identity of any land, the lord or tenant may apply to the Board 
to define the boundaries of the land for the purposes of enfranchise- 
ment, and the Board must ascertain and define the boundaries in 
such manner as they think proper (n). 


Sus-Secr. 3.—Under the Land Transfer Acts, 1875 and 1897. 


227. Land registered under the Land Transfer Act, 1875 (0), 
was required before 1898 to be described in such manner as the 
registrar thought best calculated to secure accuracy, but such descrip- 
tion was not to be conclusive as to the boundaries or extent of the 


(y) The Board of Agriculture and Fisheries now exercises the powers of the 
Tithe Commissioners (Board of Agriculture and Fisheries Act, 1903 (3 Edw. 7, 
c. 31); Board of Agriculture Act, 1889 (52 & 53 Vict. c. 30) ). 

(h) Tithe Commutation Act, 1836 (6 & 7 Will. 4, c. 71), ss. 45, 46. See 
Girdlestone v. Stanley (1839), 3 Y. & C, (Ex.) 421. 

(¢) Tithe Commutation Act, 1836 (6 & 7 Will. 4, c. 71), 8. 52. 

(9) Ecroyd v. Coulthard, [1898] 2 Ch. 358, C. A.; Hough v. Clark and Hail 
(1907), 23 'T. L. BR. 682. | 

(k) Copyhold Act, 1894 (57 & 58 Vict. c. 46), s. 5. As to the onfranchisement 
of copyholds genorally, see title CopymoLps. 

(1) Ibid., 8. 52 (2). 

(m) Jbid., repealing and substantially re-enacting Copyhold Act, 1887 
(50 & 51 Vict. c. 73), 8. 42. 

(2) Copyhold Act, 1894 (57 & 58 Vict. c. 46), 8. 52 (3). 

(0) 388 & 39 Vict. « 87. As to Jand registration generally, see titles REAL 
PROPERTY AND CHATTELS Ruan; SALE oF LAND. 
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registered land (p). These provisions were repealed in 1897 (q), and 
such land must now be described by means ofthe ordnance map with 
such verbal particulars as the applicant may require and the registrar 
or court may approve, regard being had to the ready identification 
of parcels, correct description of boundaries, and, so far as may be, 
uniformity of practice (a). 

If, however, it be desired to register the precise position of 
boundaries of any lands or parts thereof, notice of the intention 
to do so must be given to the owners and occupiers of the adjoining 
lands, with such plan or extract from the proposed description of 
the land as may be necessary to show clearly the fixed boundary 
proposed to be registered (b), and when the position and description 
_of the boundaries have been thus determined, the necessary 
particulars must be added to the filed plan or general map and a note 
made in the property register that the boundaries have been fixed. 
The plan is then to be deemed to define accurately the fixed boun- 
daries (c). In other cases the filed plan or general map will not 
determine the exact line of the boundary (d), notwithstanding that 
part or the whole of a wall, fence, road, stream, or other boundary 
is expressly included in or excluded from the title, or that it forms 
the whole of the land comprised in the title (e). 


228. When the plan or reference to the general map cannot be 
prepared without a revision of the ordnance map or general map, 
the officers of the registry must make the necessary revision, if 
required to do so by the applicant, such revision to be made without 
charge where registration is compulsory (/). 

Plans and verbal descriptions may be renewed, revised, or 
corrected at any time upon the application of the registered ‘pro- 
prietor, and upon the production of such evidence and the giving of 
such notices as the registrar may deem necessary. Revision or 
correction of any part of the general map may also be made at any 
time on the application of the registered proprietor of the land to 
which such part relates (g). 

Any conflict between the verbal particulars and the plan must 
be decided by the registrar, and, unless he otherwise directs, the 
plan musi prevail (h). 


Sus-SEoT. 4.—By the Court. 


299. The powers of the old courts of law, as distinguished 
from courts of equity, to give relief in the matter of disputed 


p) Land Transfer Act, 1875 (38 & 39 Vict. c. 87), s. 83 (5). 
A Land Transfer Act, 1897 (60 & 61 Vict. c. 65), s. 14 (1). 
(a) Ibid., s. 14 (2). 


(b) Land Transfer Rules, 1903, r. 272; Land Transfer Rules, 1907, 
Schedule. | : 

(c) Ibid., 1903, r. 273 ; 1907, Schedule. 

(d) Compare Caton v. Hamilton (1889), 53 J. P. 504. 

(e) Land Transfer Rules, 1903, r. 274; 1907, 


Land Transfer Rules; 
Schedule. . 
J) Ibid., 1903, r. 277; 1907, Schedule. 
g) Lbid., 1903, r. 281; ‘1907, Schedule. 
*(h) Ibid., 1903, r. 282. 
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boundaries, were very inadequate ; for they had no power to establish 
and define old boundaries or to issue a commission to set out the 
boundaries between lands which had become intermingled and 
confused, or, in the event of the separation being impossible, to order 
new boundaries to be set out, or to order old inclosures and bounds 
to be restored (2). 


230. In consequence of the inadequacy and inconvenience of the 
remedy at law, the courts of equity assumed jurisdiction in the 
case of disputed boundaries. At first this jurisdiction was exercised 
only with the consent of the parties (k), but later the necessity for 
consent was dispensed with where the party seeking relief showed 
(1) that there was a confusion of boundaries; (2) that he had no 
adequate remedy at law; (8) that the party against whom he 
claimed was under some equitable obligation to preserve the identity 
of boundaries (/); and (4) that he had a clear right to part of the 
land (m), or that such right was not disputed (n), as for example 
where a tenant or a copyholder had destroyed or not preserved the 
boundaries between his own property and that of his lessor or lord; 
and to the exercise of jurisdiction on such an equitable ground no 
objection has ever been taken. 


(*) The only remedy at common law open for a person who claimed. lands or 
any part of lands which had fallen into the hands of another owing to the loss or 
confusion of boundaries was to bring the ordinary action of ejectment, or, as it 
was known in the earlier days, trespass de ejectione firme (A.-G. v. St. Aubyn 
(Sir J.) (1811), Wight. 167, 230; Hardcastle vy. Shafto (1792), 1 Anst. 184), which 
was also available for the recovery of the possession of copyholds (per BRIAN, 
C.J., Y. B. 21 Edw. 4, p. 80, pl. 27, and Dansy, C.J., Y. B. 7 Edw. 4, p. 18, 
pl. 16). Moreover, if a plaintiff recovered in an action of ejectment, and it so 
happened that the lands which he recovered were confused with lands of other 
tenure, he was not allowed to take out execution for what he pleased, but his 
judgment remained inoperative, as it did not set out the lands by metes and 
bounds, unless and until he had defined and separated the lands recovered from 
those with which they were confused (Hardcastle v. Sha/to, supra). Similarly, 
at common law the proper mode of recovering rent issuing out of or charged 
upon lands was distress, and therefore, if the lands out of which the rent issued 
could not be distinguished, the owner was without remedy; compare Holder 
v. Chambury (1784), 3 P. Wms. 256; Leeds (Duke) v. Powell (1748), 1 Ves. 
Sen. 171; Bouverie v. Prentice (1778), 1 Bro. Oh. Rep. 200; Le Herbuge Rents, 

1896] 2 Ch. 811. As to the boundaries: of lands charged with a rent-charge 
eing confused, see title Renr-cHARGES AND ANNUITIES. 

(k) See the form of a bill to set out metes and bounds and to perpetuate 
testimony in the case of MZunt v. White, set out at p. cxlvu., Vol. I., of ‘‘ Calendar 
of the Vroceedings in the Court of Chancery temp. Queen Hlizabeth,” pub- 
lished by the Record Commission, 1827, which recites that a previous commis- 
sion was issued with the consent of the plaintiff's predecessor in title and the 
defendant. 

(1) Speer v. Crawter (1817), 2 Mer. 410; Larding v. Suffolk (Countess) (1633), 
1 Rep. Ch.'33. 

(m) Chapman v. Spencer (1732), 2 liq. Cas. Abr. 163; Loker v. Rolle (1795), 3 
Ves. 3; Chalk v. Wyatt (1810), 3 Mer. 688, per Lord Wipon, J..0., at p. 688 ; 
Sily (Bishop) v. Kenrick (1732), Bunb. 322; Webb v. Banks (1739), 2 lig. Cas. 
Abr. 164; Grierson v. Iyre (180+), 9 Ves. 841, 345. 

(x) Boteler v. Spelman (1673), Oas. temp. Winch, 96; Leckering v. Kimpton 
(1630), Toth. 39; Wintle v. Carpenter (1680), Qus. temp. Finch, 462; Lous v. 
Larker (1725), 4 Bro. Parl. Cas. 660; Willis vy. Parkinson (1817), 2 Mer. 507; 
Clifton v. (wynne (1822), Taml. 236. 
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231. It is apprehended that the same principles would still 
apply, and that a mere contusion of boundaries is not per se suffi- 
, cient ground (except by consent) to support a claim for a com- 
' mission (0), which would only be granted where some equity is shown 
arising out of the inequitable conduct of one of the parties (»). 

In the following cases if has been held that the facts were 
sufficient to entitle the plaintiff to the equitable relief of a com- 
mission: (1) where the defendant ploughed up or otherwise actively 
confused the boundaries (q); (2) where several offices had existed 
for some time in the hands of one individual, and in consequence 
the'lands allotted to the different offices had become confused (7) ; 
(3) in the case of a debtor’s lands lying intermixed with others the 
_ court issued a commission upon the application of a creditor in aid 
of his writ of elegit apparently upon mere proof that the boundaries 
were confused (s). | 7 

So, although the proper mode of recovering a quit rent is distress, 
nevertheless there may be special circumstances justifying the inter- 
ference of equity (t). Thus, a commission has been issued to 
ascertain the boundaries of the lands out of which a renf issues 
notwithstanding that the plaintiff’s title to the rent was disputed, 
with a direction that it should be determined after the return of the 
commissioners (a). If the rent be small when compared with the 
costliness of the contemplated proceedings, the court will generally 
direct an inquiry to be made at chambers to set out the boundaries 
rather than adopt the more expensive course of issuing a 
commission (0). 


232. Asarule the commission will direct that, in the event of the 
boundaries being so confused and obliterated that the commissioners 
are unable to distinguish them, they are to set out new lands of 


equal value with: those the boundaries of which have been 
confused (c). 


233. There is no settled rule as to the costs of a commission, 
but the general rule seems to be that each party must bear the costs 
in proportion to his interest (d). If, however, the confusion of 


(0) Bute (Marquis) v. Glamorganshire Canal Co. (1845), 1 Ph. 681, 684. 

(p) Speer v. Crawter (1817), 2 Mer. 410; Miller v. Warmington (1820), 1 Jac. & 
W.484; O’ Hara v. Strange (1847), 111. Eq. R. 262; cases cited in Wake v. Conyers 
(1759), 1 Eden, 331. Compare Winterton v. Egremont (Lord), cited 2 Anst. 392. 

(q) See note (n), p. 116, ante. 

(r) Kennedy v. Trott (1849), 6 Moo. P. C. C. 449. 

(s) Mullineux v. Mullineuw (1616), Toth. 389. See also cases where charity 
trugtees have intermixed charity lands with other lands, thus confusing the 
boundaries (4.-G. v. Bowyer (1800), 5 Ves. 300; S.-G. v. Bath Corporation 
(1848), 18 L. J. (cH.) 275; A.-G. v. Stephens (1855), 6 De G. M. & G. 111); and 
title CHARITIES. 

(t) Holder v. Chambury (1734), 3 P. Wms. 256. 

a) Bowman v. Yeat (1681), Cas. in Ch. 144. 

b) Spike v. Harding (1878), 7 Ch. D. 871; Searle v. Cooke (1890), 48 Ch. D. 
519, 527, C. A. No recent-example of a commission being granted to ascertain 
boundaries is to be found in the books. 

(c) Ambler’s Case (1770), cited 4 Ves. 184; Willis v. Parkinson (1817), 2 Mer. 
ae a G. v. Stephens £1855), 1K. & J. 724, 751; Peckering v. Kimpton (16380), 

oth. 39. 


(2) Calmady v. Calmady (1795), 2 Ves. 568. But see also Norris v. Le Neve 
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boundaries has arisen owing to the fault of some person under an 
obligation to preserve them, then the party in default will be 
ordered to pay all the costs (e). On the other hand, where a com- 
mission was issued to define the boundaries of two manors belonging 
to the plaintiff and the defendant, and it appeared after the trial 
that there was no doubt about the boundaries, and they were in 
accordance with the contention of the defendant, the plaintiff was 
directed to pay all the costs (/). 


204. In suits against the Crown, where the rights of the Crown 
are immediately in question, the person seeking relief must apply to 
the Crown itself by petition of right; but where the rights of the 
Crown are only incidentally involved in the suit, the Court may 
require the Attorney-General to be joined as a defendant (9). 


Snort. 4.—Boundaries fixed by Legal Presumption. 
Sus-Sxecr. 1.—Nature of Presumption. 


235. All the presumptions recognised and obtaining in the case of 
boundaries are presumptiones juris only, and not presumptiones juris 
et de jure (h); that is to say, evidence to rebut the presumptions is 
always admissible, but, until it be produced, the presumptions 
necessarily hold (2). 


SuB-SEcT. 2.—Sea-shore. 


236. The boundary between the sea-shore (7) and the adjoining 
land is, as a general rule, in the absence of usage, the line of the 
medium high tide between the ordinary spring and neap tides(k) ; but 
the boundary of land described in &@ conveyance as bounded by the 
sea may, in certain circumstances, include the foreshore (l) below 
this line. Thus, user of the foreshore, coupled with the grant of the 


(1744), 3 Atk. 81, where it was decreed that each party should pay one-half of 
the costs, although the Lord Chancellor seems to have been inclined to order 
each party to bear the costs in proportion to the extent of his interest but for 
the great expense attending an inquiry. 

(ce) Abergavenny (Lord) v. Thomas (1739), West temp. Hard. 649. 

(f) Metcalfe v. Beckwith (1726), 2 P. Wms. 376. 

(9) Miller v. Warmington (1820), 1 Jac. & W. 484. See title Crown 
PRAOTICE. 

(h) Asto presumptions generally, see title EVIDENCE. 

(() Beaufort eae v. Swansea Corporation (1849), 3 Exch. 413. 

(7) The sea-shore consists of the land lying between the high and low water 
marks, and prima facie the presumption is that it belongs to the Crown not only 
in the case of the sea itsclf, but also in the case of the arms of the sea (Hargredves’ 
Law Tracts, p.5; A.-G.v. Chambers (1854), 4 De G. M. & G. 206; 4.-G. v. 
Chumbers, A.-G. v. Rees (1859), 4 De G. & J.55. Oompare Mellor v. Walmesiley, 
[1905] 2 Ch. 164, C. A., per Romur, L.J., at p. 176), and in this respect there 
is no distinction botween the sea and a tidal river (Bridgwater T'rustees v. 
Bootle-cum-Linacre (1866), Th. R. 2 Q. B. 4). See title WATERS AND WATER- 
coursius. <As to tho public right of passing aud repassing along the shore, see 
title Liguways, Srre“rs AND DRIDGES. 

(ck) A. Gov. Chambers, supra; A.-C. of the Straits Settlement v. Wemyss (1888), 
13 App. Cas. 192. Comparo owe v. Govelt (1832), 3 B. & Ad. 863. 

(/) or a definition of the term ‘ foreshore,” seo title WATERS AND WATER- 
COURSES. 
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adjacent manor, is sufficient evidence from which a title to the fore- 
shore as against the Crown may be inferred (m); whilst, on the other 
hand, a possessory title to the foreshore is sufficient as against a 
trespasser, without evidence of user sufficient to displace the title of 
the Crown (n). If, therefore, the plaintiff produces some evidence of 
title to the foreshore, the defendant will be debarred from proving any 
acts of ownership by the Crown, except such as have been done with 
the knowledge of the plaintiff; and if it appears that a portion of the 
beach which is covered with shingle varies according to the state of 
the wind and the tide, the Crown grant of parcel of the foreshore 
will be construed liberally against a trespasser, and held to include 
the whole beach both below and above high water mark (0). 

Where land is described in a conveyance as situate on the sea- 
shore, and the exact dimensions of each side of the plot are given 
as well as the area, and it is stated to be bounded on the south by 
other land of the grantor, on the east and north by certain roads, 
and on the west by the sea-shore, and reference is made toa plan 
which shows the same dimensions as in the description, and it 
appears that there is a strip of land between the plot and the 
medium high water mark, the land. between the plot and the fore- 
shore does not pass by the conveyance, but the grantor is estopped 
from saying that the land to the west is anything but foreshore, 
and the grantee is entitled to free access to the sea from the plot 
over the strip of land and the foreshore (p). 

An agreement to let ‘‘ the flat part of a beach opposite to’’ the 
land of a riparian owner will not give him the right to project the 
boundary lines of his land where it is in the shape of a triangle with 
the base parallel to the sea-shore, but will only include that part of 
the beach within straight lines drawn from the end of the base of 
the triangle and perpendicular to the high water mark (q). 


237. The boundary of land abutting upon the sea-shore may vary 
from time to time, and in the case of a conveyance of land described 
as bounded by the sea-shore, then, as the medium high and low 
water marks shift, so does the boundary of the land shift also; for 
there may be a movable freehold (a). Thus, if the sea gradually 
and by imperceptible degrees recedes and leaves a quantity of land 
uncovered, then as the ordinary rules of accretion apply, and the 
land so gained belongs to the owner of the adjoining land, the 
poanaery will be correspondingly advanced (b). Conversely, the 


(m) A.-G. v. Jones (1862), 2 H. & C. 347; Re Belfast Dock Act (1867), I. R. 1 
iq. 128 ; Beaufort (Duke) v. Swansea Corporation (1849), 3 Exch. 413; Lord 
Advocate v. Young (1887), 12 App. Cas.”544. See further, title WATERS AND 
WATERCOURSES. 

() ie aoe Corporation v. Ivall (1874), L. R. 19 Hq. 558. 

0 

Ma Mellor v. Walmesley, [1905] 2 Ch. 164, OC. A. 

(q) Crook v. Seaford Corporation (1871), 6 Ch. App. 551. 


(a) Scration v. Brown. (1825), 4 B. & C. 485; Smart & Co. v. Suva Town 


Board, [1893] A. O. 301. 

(b) Mellor ¥. Walmesley, supra, at p. 173; £&. v. Vartorouah (Lord) oe re 
B. & 0. 91; Doe d. Seebkristo v. Hast India Oo. (1856), 10 Moo. P. CO. C. 140; 
Ford v. Lacy (1861), 7 H. & N. 151, per BRAMWELL, -B., at p. 156. Ree 
Mercer v. Denne, [1905] 2 Ch. 538, cA 
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boundary will recede if the sea or an arm of the sea by gradual 
and imperceptible progress encroach upon the land of a subject; 
for the land thereby covered with water belongs to the Crown or to 
the owner of the foreshore, as the case may be (c). 

_ These principles do not apply where the change occurs owing to 
the sudden advance or recession of the sea, or where the boundaries 
are well known and have not disappeared by reason of the influx of 
the sea (d). 

Sus-Secr. 3.—Lakes. 


238. Where land is said to be bounded by a lake, the boundary 
line will exclude the bed of the lake, if there are different proprietors 
on each side, and the titles are such as to show that one has the 
exclusive possession of the lake, or, even where the titles do not 
show it, if there is evidence of possession for such a long time as to 
show either that there has been exclusive possession by one pro- 
prietor, or that there has been promiscuous possession (e). In the 
absence of all evidence to the contrary, the question is doubtful. It 
has been suggested that the boundary line will be drawn along the 
middle of the lake, the solum or fundus of the lake being considered 
to belong in severalty to the several riparian proprietors if more than 
one, and the space inclosed by lines drawn from the boundaries of 
each property usque ad medium filum aque being deemed appurtenant 
to the land of each proprietor exactly as in the case of a river (f/f). 
On the other hand, where land is described as bounded by a large 
inland lake, like Lough Neagh, it has been suggested that the 
boundary line excludes the bed of the lake, since it is doubtful 
whether the presumption that the bed and soil of a stream belongs 
to the riparian proprietors ad medium filum aque applies in such a 
case (g) ; for there is no absurdity in supposing that the owner of 
all the land lying around a large lake should have reserved the soil 
of the lake; but, on the contrary, various reasons may be suggested 
why it would be advisable to reserve it(h), nor is there any 
authority for the suggestion sometimes made that the Crown is 
entitled as of common right to the soil of large inland lakes (2). 


SuB-SEor. 4.—livers. 


239. Where land is said to be bounded by a river, a distinction 
must be taken between tidal rivers and non-tidal rivers; for, in thosé 


(c) Re Hull and Selby Railway (1839), 5 M. & W. 327. 

(1) A.-G. v. Chambers (1854), 4 De G. M. & G. 206; Hale, De Jure Maris, 
14, 28; A.-G. v. Chambers, A.-G. v. Rees (1859), 4 De G. & J. 55. See title 
WATERS AND WATERCOURSES. 

(ce) Mackenzie v. Bankes (1878), 3 App. Cas. 1324, per Lord BLAcKBURN, at 

. 1340. 

(f) Ibid., per Lord SELBoRNE, at p. 1338, discussing the Scotch law on the 
subjcct. The application of the medium filum rule to a lake, however, is not 
easy; for obviously, sinco all the adjoining owners abut, for practical purposes, 
on tho outside of a convex curve, their boundaries might have to meet in a 
single point near the middle of the lake in order to divide the fundus in . 
proportion to their respective frontages. Compare Cochrane v. Minto (Larl) 
(1815), 6 Vat. App. 189; and sce, as to rivers, p. 121, post. 

(9) Bristow v. Cormican (1878), 3 App. Cas. 641, yer Lord BLACKBURN, at p. 666. 

(h) Bloomfield vy, Johnston (1867), IT. R. 8 C. Ti. 6S. 

(i) Bristow vs Cormican, supra, per Lord BuAcKhURN, at p. 666. 
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parts of rivers where the tide flows and reflows, the soil between the 
medium high water mark and medium low water mark primé facie 
belongs to the Crown (k), and therefore the boundary between the 
bed of a tidal river and the adjoining land is, as a general rule, the 
_line of medium high water mark (0). 


940. But in the case of non-tidal rivers or streams, whether 
navigable or not, the boundary is in general the line of mid-stream, 
inasmuch as, in the absence of all evidence to the contrary, the 
alveus, or bed, of such rivers and streams is presumed to belong to 
the riparian owners usque ad medium filum aque (m). Thus, where 
there is a conveyance of land said to be bounded by a river, then, 
even although it is described by reference to a plan and by quantity, 
the true construction of the instrument is that half the bed of the 
river passes under the conveyance, unless there is enough in the 
circumstances or enough in the expression of the instrument to 
show that it is not the intention of the parties (nm). This presump- 
tion applies whether the land be freehold, leasehold, or copyhold (0), 
and also where land is described as so bounded in an Act of 
Parliament(), but it is questionable whether it applies to land so 
described in an award under an Inclosure Act (q). 

The fact that the grantor is the owner of the land on both sides 
of the river will not rebut the presumption which arises that a 
conveyance of the land on one side of the river only passes one-half 
the soil of the bed (r). But the presumption will be rebutted by 
evidence that since the date of the deed the grantor and his tenants 
have always fished without any interruption, and that the grantee 
and his tenants have never fished (s). 

Where adjoining properties are situated ex adverso of the convex 
side of a curve in a tidal river, the actual medium jfilum being 
approximately an arc of a circle, the correct method of determining 
the foreshore boundary between the properties is to draw a per- 
pendicular to a tangent of the arc forming the actual medium filum 


(k) Hale, De Jure Maris, pp. 12, 25; Constable’s Case (1601), 5 Co. Rep. 
106 a; Lyon v. Fishmongers’ Co. (1875), 10 Ch. App. 679; Lord Advocate for 
Scotland v. Hamilton (1852), 1 Macq. 46; &. v. Smith (1780), 2 Doug. 441; 
Gann v. Whitstable (Free Fishers) (1864), 11 H. L. Cas. 192; Fitzhardinge 
(Lord) v. Purcell, [1908] 2 Ch. 139. As to the subject’s right of navigation, 
see title WATERS AND WATERCOURSES. 

(1) A.-G. v. Chambers (1854), 4 De G. M. & G. 206; Bridgwater Trustees v. 
Bootle-cwm-Linacre (1866), L. R. 2Q. B.4 (parish boundary) ; Mellor v. Walmesley, 
[1905] 2 Ch. 164, OC, A., at pp. 179, 180; Hale, De Jure Maris, pp. 12, 25. 

(m) Hargreaves’ Law Tracts, p. 5; Wishart v. Wyllie (1853), 1 Macq. 389; 
Wright v. Howard (1823), 1 Sim. & St. 190. Compare &. v. Landulph (Inhabitants) 
(1834), 1 Moo. & R. 393; Hdleston v. Crossley & Sons, Ltd. (1868), 18 L. T. 15. 

(n) Micklethwait v. Newlay Bridge. Co. (1886), 33 Ch. D. 133, C. A. ; Devonshire 
(Duke) v. Pattinson (1887), 20 Q. B. D. 263, C. A.; Dwyer v. Rich (1871), 
I. R. 6 C. L. 144, dissentiente FITZGERALD, J., on the question of evidence only. 

(0) Tilbury v. Silva (1890), 45 Ch. D. 98. 

(p) BR. v. Strand Board of Works (1863), 4 B. & 8. 526. 

(q) Ecroyd v. Coulthard, [1898] 2 Ch. 358, ©. A., yer Linpiey, M.R., at 
p. 8366. Compare Hindson v. Ashby, [1896] 2 Ch. 9; Great Torrington Commons 
Conservators vy. Moore Stevens, [1904] 1 Ch. 347 ; Simcox v. Yardley Rural District 
Council (1905), 69 J. P. 66; Hough v. Clark and Hall.(1907), 23 T. L. B. 682. 

(r) Devonshire (Duke) v. Pattinson, supra. 

(s) Micklethwait vy. Newlay Bridge Co., supra. 
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by joining the end of the land boundary at high water mark to the 
centre of the circle (2). 

Where in the middle of a non-tidal river there is an island as 
old as or older than the banks on either side, then, if the ordinary 
presumption applies (a), the medium jfilum aque should,. if the 
plaintiff can prove no title to the island, be drawn through the 
stream between the island and the plaintiff’s land (b). 


241. Where the ordinary presumption is rebutted, and the 
bed of the river is the property of some person other than the 
riparian owners, the boundary is the water line when the river is 
in its normal state, without reference to the extraordinary freshets 
of the winter or spring or the extreme droughts of the summer or 
autumn (c). 


242. If by gradual and imperceptible accretions in the ordinary 
course of nature land is added to the riverside, such land belongs 
to the riparian owners, and. the boundary line correspondingly 
advances (d). But where the boundary on the waterside is shown 
by a wall or by something so clear and visible that it is easy to see 
whether accretions as they become perceptible are on one side of the 
boundary. or on the other, it would appear that the doctrine of 
accretion does not apply (e). Nor is it applicable where a tidal (/) 
or non-tidal(g) river separating two estates suddenly changes its 


course. 
SuB-SkEct. 5.—Highways and Private Ways. 


243. Where land is bounded by a highway, the boundary is, as 
a general rule, a line drawn along the middle of the highway, for 
the owners of land adjoining the highway are presumed, in the 
absence of all evidence to the contrary, to own the soil usque ad 
medium filum vie and all above the soil subject only to the right of 
passage for the King and his subjects (hk), and this presumption also 


obtains in the case of copyholders and leaseholders (2). 
. (t) Nimmo v. Caledonian Rail. Co. (1903), 5 F. (Ct. of Sess.) 1001. See the 
plan annexed to the report of this case. 

(a) See p. 121, ante. 

(b) Great Torrington Commons Conservators v. Moore Stevens, [1904] 1 Ch. 347. 

(c) Hindson v. Ashby, [1896] 2 Ch. 1, C. A., per A. L. Surry, LJ., at p. 25, 
quoting Alabama (State) v. Georgia (State) (1859), 64 U.S. 505, 514. 

(d) Lopezv. Muddun Mohun Thakoor (1870), 13 Moo. Ind. App. 467; Zhakurain 
Ritray Koer v. Thakurain Sarfaraz Koer (1905), 21 T. L. R. 637, at p. 638. See 
Re lull and Selby Mail. Co. (1839), 5 M. & W. 327, 3382; Mellor v. Walmesley, 
[1905] 2 Ch. 164, C. A., per VauaHan WILLIAMS, LJ., at p. 1738; Mercer v. 
Denne, [1905] 2 Ch. 538, C. A. 

(ce) Hale, De Jure Maris, c. i. and c. vi.; Y. B. 22 Lib. Ass. Edw. 3, 106, pl. 93. 
But see Lindson v. Ashby, supra, at p. 13, where LinpiEy, L.J., left the question 
whether these authorities are applicable to cases of land having no boundary 
next flowing water, except the water itself, for reconsideration and decision 
when it should arise. 

J) Carlisle Corporation v. Graham (1869), L. R. 4 ixch. 361, 368. 

g) Thakurain Litray Koer v. Thakurain Sarfaraz Koer, supra. 

h) Anon. (1778), Lofft, 358; Coodtitle v. Alker and Limes (1757), 1 Burr. 
133, 146; Cooke v. Green (1823), 11 Price, 7386; Dovaston v. Payne (1795), 2 
Ily. Bl. 527, per Heatu, J., at p. 581; Slevens v. Whistler (1809), 11 Mast, 51. 
See title Iliagirnways, Srrenrs AND Buipaks. 

(i) Doe d. Pring v. Pearsey (1827), 7 B. & C. 304. 








Part I.—DELIMITATION OF BOUNDARIES. 


Where the land of one person is separated from the land of 
another by a private way, the same presumption arises (/). 

In the case of a highway running between fences, in the absence 
of anything to the contrary, the presumption is that the fences have 
been put up to divide the adjoining closes from the highway (k), 
and that the whole of the land between the fences has been dedicated 
to the use of the public (1). Therefore the public are not confined 
to the metalled part of the road only, but have the right of passage 
along the whole space between the fences (m), even though the width 
of the highway be varying and unequal(n), nor will a highway 
authority be restrained from cutting down trees growing upon the 
unused part of a highway, if they are an obstruction, even although 
-such trees have been growing for twenty-five years ; but the refusal 
to so restrain the authority will be without prejudice to the rights 
of the owners of the soil to remove the trees when felled for the 
purposes of sale etc. (0). On the other ‘hand, if a highway pass 
through the uninclosed waste of a manor, there is no presumption 


that the whole space between the fences has been ‘dedicated to the 


public (7). : i. 4 
244. A conveyance of land described as bounded by a highway will 
pass the moiety of the highway usque ad medium jfilum vie, unless 
there be something in the context to exclude that construction ; for 
it would be absurd to suppose that the grantor reserved the right 
to the soil of the highway, which in nearly every case is wholly 
unprofitable (q). . 

Where, however, the soil of a highway, although belonging to the 
adjoining owners, does not belong to them in equal portions, a 
conveyance of the land adjoining the highway passes the property 
in the soil of the highway so far as it is in the grantor, on the 
principle that the conveyance passes the property to the grantee so 
far as itis vested in the conveying party (7). 

The presumption that the boundary line is drawn along the 
middle of the highway applies to a conveyance of land situated in 
towns as well as in the country (s), though less evidence is required 


(j) Holmes v. Bellingham (1859), 29 L. J. (c. P.) 182. See, for private ways 
generally, title EASEMENTS AND PrRoFits A PRENDRE. 

(i) Offin v. Rochford Rural Council, [1906] 1 Ch. 342. 

(7) Ibid.; Harvey v. Truro Rural District Council (1908), 19 T. L. R. 576. 
The presumption is, however, rebuttable, see 4.-G. v. Moorsom-Roberts (1908), 
72 J. P. 123; Corsellis v. London County Council, [1908] 1 Ch. 18, 0. A. See 
title HIGHWAYS, STREETS AND BRIDGES. | | 

(m) RB. v. United Kingdom Electric Telegraph Co., Lid. (1862), 31 L. J. (M. ©.) 
166 ; Nicol vy. Beaumont (1883), 50 L. T. 112, 

(n) Locke-King v. Woking Urban District Council (1898), 77 L. T. 790. 

(0) Z'urner v. Ringwood Highway Board (1870), L. R. 9 Eq. 418. 

(p) Neeld v. Hendon Urban District Council (1899), 81 L. T. 405; Belmore 
(Countess) v. Kent County Council, [1901] 1 Ch. 873; Tutill v. West Ham 
Local Board of Health (1873), L. R. 8 O. P. 447. Compare A.-G. (Cork County 
Council) v. Perry, [1904] 1 I. R. 247, C. A. 

(q) Lord v.. Sydney Commissioners . (1859), 12. Moo. P. C. C. 473; Berridge v. 
Ward (1861), 10 C. B. (N. 8.) 400; Doe d. Pring v. Pearsey (1827), 7 B. & ©. 
304; Hodges v. Lawrance (1854), 18 J. P. 347; Gillingham v. Gwyer (1867), 16 
L. T. 640; Haynes v. King (1893), 63 L. J. (cH) 21, : 

(r) Re White’s Charities, |1898| 1 Ch. 659. : 

(s) bed, | 
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Sect. 4. to rebut it(t), and also applies to a statute describing land as 
Boundaries bounded by a highway (wu). 
fixed by ) “ 

Legal Pre- 245. But where a person owning land conveys part to one person, 
sumption. and part to another, and the question arises as to the ownership of 
When pre- a strip of waste land lying between the land of one of the grantees 
sumption oi a, high-road, and it is not clear in which of the conveyances the 
does not arise. strip is comprised, no presumption of ownership in the adjoining 
owner arises from the fact that it lies between the highway and land 

clearly included in the conveyance to him (w). 

The presumption does not arise in cases where the land conveyed 
is described as bounded by intended streets (x), nor where a plot of 
land forming a part of a building estate is described as abutting on 
a road and separated therefrom by a thick line drawn on a plan 
annexed to the conveyance, and the admeasurements exclude any 
portion of the highway (a). 

A lease of a house described as abutting on a highway in a town 
will not pass any part of the highway where it was constructed 
by the lessors under the powers of an Act of Parliament for the 
purpose of forming a communication between certain parts of the 
town and it appears that the site thereof was land wanted for the 
purposes of the Act (0). 


Sus-Secr. 6.—Railways. 


Presumption 246. The presumption that a grant of land described as bounded 

as torailways. by 9 highway passes one-half of the soil of the highway does not 
obtain in the case of conveyances of land described as bounded by a 
railway, and therefore a grant of land so described will not pass a 
right to the minerals under the railway (c). 


Sus-SEcr. 7 — Hedges and Ditches. 


Presumption 247. No man making a ditch may cut into his neighbour’s soil, but 
oe usually he makes it at the very extremity of his own land, forming 
"a bank on his own side with the soil which he excavates from the 
ditch, on the top of which bank a hedge is usually planted (d). 
Therefore, where two fields are separated by a hedge or bank and 
an artificial ditch, the hedge or bank and ditch primé facie belong 
to the owner of the field in which the ditch is not(e). This 
being the origin of the presumption, it is very doubtful 
whether it is applicable when it is not known that the ditch is 
artificial (f). 





t) Beckett v. Leeds Corporation (1872), 7 Ch. App. 421. 
u) R. v. Strand Board of Works (1863), 4B. & 8. 526, 551. 
w) White v. Till (1844), 6 Q. B. 487. 
aw) Leigh v. Jack (1879), 5 ix. D. 264, O. A 
Plumstead Board of Works v. British aod Co. (1874), L. R. 10 Q. B. 16. 
‘ Muppin Brothers v. Liberty & Co., Ltd., [1903] 1 Ch. 118. 
c) Thompson vy. ILickman, [1907] 1 Ch. 550. See title RarnwaAys AND 
OANALS. 
d) Vowles vy. Miller (1810), 3 Taunt. 137, 
iy e) Noye v. Reed (1827), 1 Man. & Ry. I. B.) 63, per BAYLEY, J., at p. 65; and 
Guy v. West (1808), cited 2 Selwyn’s N. P., 1 3th od., p. 1244, 
(f/f) Marshall v. Taylor, [1895] 1 Ch. 6a O. A. 











Part I.—DELIMITATION OF BOUNDARIES. 


Acts of ownership such as trimming and pollarding a fence and 
cleaning a ditch, even though continued for many (¢.g., fifty) years 
by an adjoining owner, do not rebut the presumption that the ditch 
and fence belong to the adjoining owner on whose side the ditch is 
not, at any rate if the acts were done without knowledge on the part 
of the latter (g). 

An impression prevails in some districts that the owner of a bank 
and ditch is entitled to four feet of width for the base of the bank 
and four feet of width for the ditch, but, apart from any local custom, 
there is no rule to this effect (h). 


248. Where two estates are divided by two ditches one on each 
side of a hedge or bank, or by two hedges or banks one on each side of 
a ditch, or by an old hedge or bank without any ditches ag all, then 
there is no presumption as to the ownership of the hedges, ditches, 
or banks, but it must be proved by acts of ownership exercised over 
them (7), and if the adjoining owners on each side concurrently 
exercise acts of ownership, that is evidence of a tenancy in common 
in the hedge, ditch, or bank. 

If, however, it is known what quantity of land each of the owners 
originally contributed towards the formation of the ditch or bank, 
the original boundary would not be disturbed, but each proprietor 
would continue to hold his share of the ditch or bank in 
severalty (x). 


249. The same principles apply in the rare case of hedges and 
ditches running along the side of a public highway where the soil of 
the highway is not in the owners of the adjoining land. Thus, where 
an owner of land adjoining such a highway makes a hedge and ditch 
the ownership is in him, for the land which constitutes a ditch is in 
point of law a part of the close (/). On the other hand, it may be 
that the ditch has been constructed by the owners of the road, and 
in that case it remains a parcel of the road, and is not a parcel of 
the adjoining close (m). 

Where’ a highway of a definite width is laid out under an 
Inclosure Act, there is no presumption that an adjoining ditch and 
hedge form part of the highway, if the highway by itself is of the 
definite width (n). | 


(g) Henniker v. Howard (1904), 90 L. T. 157; Craven (Earl) v. Pridmore 
(1902), 18 T. L. R. 282. | 

(h) Vowles v. Miller (1810), 3 Taunt. 137. In some places a right of ‘“ free- 
board” or ‘‘ deerleap”’ extending several feet beyond the hedge is claimed by 
local custom, see note (p), p. 126, post. . 

(¢) Guy v. West (1808), cited 2 Selwyn’s N. P., 13th ed., p. 1244. Compare 
fe Belfast Dock Act (1867), I. R. 1 Eq. 128. 

(k) Woolrych, Party Walls and Fences, p. 283. Compare Matis v. Hawkins 
(1813), 5 Taunt. 20. 

_(t) Doe d. Pring v. Pearsey (1827), 7 B. & C0. 804. As to the duty of fencing 
highways, see title Highways, STREETS AND BRIDGES. 

(m) Searby v. Tottenham Rail. Co. (1868), L. R. 5 Hq. 409. 

(n) Simcox v. Yardley Rural: District Council (1905), 69 J. P. 66. 
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Part Il—Rights and Duties of Owners 
as to Fences. 


Sror. 1, Sect. 1.—In General. 


pn Generas 290. Although fences are frequently used to designate the situa- 


Definition of tion of boundaries, none the less they are primarily guards against 


fences. intrusion, and therefore in this sense the term includes not only 
hedges, banks, and walls, but also ditches (0). 
Freeboard. The term “freeboard ” or ‘‘ freebord’’ land is commonly applied 


to a strip of land, varying in width according to local custom, out- 
side and adjoining the fence of a manor park, forest, or other estate, 
which belongs to or of which a right of user is claimed by the owner 
of the land within the fence (7). 


Srot. 2.—T'rees on or near Boundaries. 


Rights as 251. Where the branches of a tree belonging to one landowner 
Sagan Cees, OF OCCUpier overhang the soil of another adjoining landowner or 
ic occupier, the latter may at any time cut off so much of the branches 
as overhangs his land without notice to the former (q), provided that 
in so doing he does not trespass on the adjoining land. But an 
adjoining owner is not entitled to lop the tree as a precautionary 
measure before it overgrows his land merely because he knows that 
in the course of time the boughs will probably overhang his land (7). 
When right of Although an adjoining owner has the right to trim hedges and 
action exists. Jon the branches of trees belonging to another which overhang his 
land, yet the watching to see when trimming and lopping are 
necessary and the operation of trimming and lopping are burdens 
which ought not to be cast upon a neighbour by the acts of an 
adjoining owner. ‘Thus, a person who has planted poisonous trees 
- near his boundary and permits the branches to extend over the 
land of an adjoining owner will be liable in case they are eaten 
by the latter’s cattle for any consequent injury to the cattle (s). 
On the same principle, an action for an injunction and for damages 
will lie against an owner who allows the branches of his trees to 
overhang his boundary and thereby cause injury to his neighbour’s 
crops (t). But if the overhanging trees are not in fact doing any 
damage, it seems that the only right of the person whose land is 
overhung is to cut back the overhanging portions (u). 


0) Woolrych, Party Walls and Fences, p. 281. 
p) See Sol. Jo. 1901, p. 118; Mon. Angel. Part IT., fol. 241; Selden Society, 
pins of the Forest. Thus, Richmond Park has a freeboar dof sixteen and a half 
feet outside the boundary wall. 

(7) Lemmon v. Webb, [1895] A. C. 1; and see Pickering v. Mudd (1815), 4 
Camp. 219. 

Norris v. Baker (1616), 1 Roll. Rep. 393. 

i Crowhurst v. Amersham Burial Hoard (1878), 4 Ex. D. 5 

(t) Smith v. Giddy, [1904] 2K. B. 448. 

(u) Jbid., per KENNEDY, J., at p. 451. Tho fact that the plaintiff possesses 
this romody is no answor to an action for damages if any have in fact been ff 
sustained (¢bid., per WILLS, J., at p. 451). 








Parr I1—RIGHTS AND DUTIES OF OWNERS AS TO FENCES, 


On the other hand, no action will lie if the cattle of the adjoining 
owner trespass by reaching over the boundary line and so eat the 
foliage of poisonous trees the branches of which do not extend over 
the boundary (a), or probably if poisonous leaves from trees grow- 
ing naturally on the land are blown on to the adjoining land, and 
cause injury to the cattle eating them (0). 


252. No right to have trees overhanging the land of another can 
be acquired by prescription or under the Statutes of Limitation, 
since the trees grow from year to year (c). 


953. If a man is unable to lop his tree without the boughs 
falling upon. the land of his neighbour, he may well justify the 
felling upon his neighbour’s land, because otherwise he could not 
lop at all (d); and if a tree grows so that the fruit falls upon the 
land of another, the owner of the tree may enter upon the other’s 
land for the purpose of taking possession of the fruit (e). 


254. Where the roots of a tree project into the soil of another, 
although it is possible that the owner of the soil may cut the roots 
in his land, none the less he will acquire no property in the 


tree (/). 


Sect. 3.—Dangerous Fences. ,; 


255. If a person chooses to fence with material of such a kind 
as he must have known would decay and be likely to cause damage 
in the ordinary course of things, he will be liable for the natural 
result of his acts(g). Similarly, the owner of a cattle market who 


takes a toll for his own benefit is responsible if the fences of the 


(a) Ponting v. Noakes, [1894] 2 Q. B. 281. Compare Wilson v. Newberry 
(1871), L. R. 7 Q. B. 31. See also title AGRIcULTURE, Vol. I., pp. 296, 297. 

(0) Smith v. Giddy (1904), 73 Li. J. (Q. B.) 894, at p. 896, where the case is 
more fully reported than in [1904] 2 K. B. 448. Compare Giles v. Walker (1890), 
18 Q. B. D. 635, where thistle seed was blown on to adjoining land. It is conceived 
that if poisonous trees were planted artificially the owner would be liable for 
damage done by their leaves being blown on to adjoining land, on the principle 
of Sic were tuo ut alienum non ledas, unless the owner could plead vis major or 
act of God, eg., ‘‘a high gale’’;. see Smith v. Giddy (1904), 73 L. J. (a. B.) 894, 
per KENNEDY, J., at p. 896. 

(c) Lemmon v. Webb, [1895] A. C.1; and see Pickering v. Rudd (1815), 4 Camp. 
219. 

(d) Duke and Dunstan’s Case (1586), Godb. 52. 

(e) Y. B. Lib. Ass. 8 Edw. 4; Millan v. Fandrye (1626), Poph. 161, 163. 

(7) Masters v. Pollie (1619), 2 Roll. Rep. 141, where, in an action of trespass for 
breaking into the plaintiffs close and taking away his boards, the defendant 
contended that, as the roots extended into his soil and had been nourished by 
it, he was entitled to a share of the tree, but it was held that, as the body of 
the tree was in the plaintiffs land, the whole of the tree belonged to the plain- 
tiff, though it was admitted that, had the plaintiff planted the tree in the soil 
of the defendant, it would have been otherwise; see Hetherington v. Galt (1905), 
7 F. (Ct. of Sess.) 706. 

(g) Firth v. Bowling Iron Co. (1878), 3 C. P. D. 254, where a tenant, who was 
under liability to fence for the benefit of the adjoining tenant, used wire-rope 
for the purpose, which decayed from long exposure, and fell on to the latter’s 
land, and was swallowed by and killed his cattle, and'the former was held liable. 
The result, it is conceived, would be the same if the cattle had licked off the 
pieces from the fence and suffered injury. 
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cattle-pens are in a dangerous condition, e.g., spiked and of in- 
sufficient height, and the cattle are injured in consequence (h). 

Fences along highways may not be constructed of barbed wire, if 
its use is likely to be injurious to persons or animals lawfully using 
such highways (2). 


Sgeor. 4.—Hrection, Maintenance and Repair of Fences. 
SuB-SEcr. 1.—wNo General Liability to fence. 


296. The owners of adjoining closes are not bound to fence 
either against or for the benefit of each other (a), the general rule 
being that a man is only bound to take care that his cattle or other 
animals do not trespass upon the lands of his neighbour (0). 

A landlord who leases a part of his land and retains the rest in 
his hands is under no obligation, apart from express agreement, to 
keep the fences in repair so as to prevent the lessee’s cattle from 
straying on to his land (c) ; for the occupier, as distinguished from 
the owner, is as a rule bound to repair and maintain fences (d), and 
for this purpose he is allowed, as between himself and his landlord, 
reasonable estovers (e). 


297. The owner of land across or by the side of which a high- 
way runs is under no duty, as a general rule, to fence off his land 
from the highway (f). Similarly, there is no general duty cast upon 
an owner of land to fence in any excavation made in his land (g), 
so long as the excavation does not adjoin a highway (h), and 
therefore persons straying from a highway do so, as a general rule, 
at their peril (2). 


(h) Lax v. Darlington Corporation (1879), 5 Ex. D. 29. 

(1) This was so even before the passing of the Barbed Wire Act, 1893 (56 & 
57 Vict. c. 382) (Fenna v. Clare & Co., [1895] 1 Q. B. 199). See further, title 
HIGHWAYS, STREETS AND BRIDGES. 

(a) Star v. Rookesby (1710), 1 Salk. 335; Churchill v. Hvans (1809), 1 Taunt. 
529; Hilton v. Ankesson (1872), 27 L. T. 519. 

(b) Lawrence v. Jenkins (1873), L. R. 8 Q. B. 274, 278; Boyle v. Tamlyn 
(1827), 6 B. & O. 329. See title Anrimaus, Vol. I., pp. 376, 380. As to the 
liability of an owner who is under an obligation to fence, and fails to do so, for 
the damage done by his animals on the land of another, or to another’s animals 
on his land, see p. 182, post. 

(c) Lirskine v. Adeane (1873), 8 Ch. App. 756. 

(d) Cheetham v. Hampson (1791), 4 Term Rep. 318. See Star v. Rookesby, 
supra ; IHolbach vy. Warner (1628), Cro. Jac. 665; and title LANDLORD AND 
TENANT. 

(ec) Co. Litt. 41 b. 

(f) Binks vy. South Yorkshire Rail. and River Dun Co, (1862), 3 B. & 8. 244; 
Potter v. Parry (1859), 7 W. R. 182; and compare Hardcastle v. South Yorkshire 
Rail. Co. (1859), 4 Hl. & N. 67. Vor the fencing of highways generally, see title 
Hicguways, S8mEETS AND BripGEs; and see pp. 129, 130, pust, for exceptions 
to the above rule. 

(g) Cornwell v. Metropolitan Commissioners of Sewers (1855), 10 Exch. 771, 
per PoLuock, O.L., at p. 773; Blythe v. Topham (1607), Cro. Jac. 158. 

h) See p. 129, post. 

4) Llardcastle vy. South Yorkshire Rail. Co., supra; Binks v. South Yorkshire 
Rail. and River Dun Co., supra; Jordin v. Crump (1841), 8 M. & W. 782, per 
ALDERSON, ]3., at p. 788; J/awken vy. Shearer (1887), 56 L. J. (Q. B.) 284, at 
p. 286; LMounsell vy. Smyth (1860), 7 C. LB. (Nn. 8.) 731. For the exceptions to 
this rule, sco pp. 129, 180, post. As to injuries to persons on the lands of 
othors, see generally, title Toivr, : 
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SuB-SECT. 2.—Swecial Liability to fence. 


258. A liability to erect or repair a fence may exist at common 
law (k); it may also be created by Act of Parliament (J), agree- 
ment (m), or prescription (n). 

Where there is an excavation (0) in land which amounts to a 
public nuisance (p) by reason of its adjoining a highway (q), or 
being sufficiently near to it to be dangerous if left unfenced (1), a 
duty is cast on the person occupying the land (s) to fence the 
excavation. If he neglects this duty, he is liable for any injury 
caused to persons lawfully passing along the highway, or to their 
property, even though the obligation of fencing the highway is by 
statute expressly imposed on someone else (¢), except where the 
excavation has existed from time immemorial (u), or, at all events, 
was made before the dedication of the highway (w). A similar duty 
appears to exist where the excavation, though not near a highway, 
is near a private way which the public are invited to use (a). 

Except where a duty to fence against the public (a) exists, the 
owner is only bound to prevent injury to persons lawfully on the 
land (b), or to their property (c). Thus, where the person opening 
a pit or shaft or enlarging an old quarry is not the owner of the 
surface, he is bound to fence so as to prevent injury to cattle 
belonging to the owner of the surface (d). And where a person in 


(k) See p. 129, post, 

(7) See p. 180, post. 

(m) Hilton v. Ankesson (1872), 27 L. T. 519; Green v. Hales (1841), 2 Q. B. 
225; and see p. 131, post. 

(2) Lawrence v. Jenkins (1873), L. R. 8 Q. B. 274; Barber v. Whiteley (1865), 
34 L. J. (@. B.) 212 ; Boyle v. Tamlyn (1827), 6 B. & 0. 329; and see p. 132, post. 

(o) As, for example, an area (Barnes v. Ward (1850), 90. B. 392) or ‘canal 
(Manley v. St. Helens Canal and Rail. Co. (1858), 2 H. & N. 840). 

(p) Barnes v. Ward, supra; Cornwell vy. Metropolitan Commissioners of Sewers 
(1855), 10 Exch. 771, per MARTIN, B., at p. 774. For nuisances generally, see 
title NUISANCE. 

(q) Barnes v. Ward, supra. See Hounsell v. Smyth (1860), 7 OC. B. (N. 8s.) 731. 

(r) Hardcastle v. South Yorkshire Rail. and River Dun (Co. (1859),4 H. & N. 
67, per PoLLocK, C.B., at p. 75; Hadley v. Taylor (1865), L. R. 1 C. P. 53, 

(s) Hadley v. Taylor, supra; and compare Cheetham v. Hampson (1791), 4 
Term Rep. 318; Bishop v. Bedford Charity Trustees (1859), 1. EB. & HK. 697. 
But the owner, though not in occupation, is liable where, as between himself 
and the occupier, he has undertaken the duty of fencing (Payne v. Rogers (l 794), 
2 Hy. Bl. 349). Compare Bush v. Steinman (1799), 1 Bos. & P. 404. 

(¢) Wettor v. Dunk (1864), 4 F. & F. 298. 

(u) Cornwell v. Metropolitan Commissioners of Sewers, supra Ce ; Wilson 
v. Halifax Corporation (1868), L. R. 3 Exch. 114, per KELLY, C.B., at p. 118. 

(w) Fisher v. Prowse (1862), 2 B. & 8S. 770; Robbins v. ae (1863), 15 
CO. B. (N. 8.) 221. 

(x) Binks v. South Yorkshire Rail. and River Dun Co. (1862), 3 B. &S. 244, per. 
BLACKBURN, a. at p. 254; Corby v. Hill (1858), 4 C. B. (N.S.) 556, per BYLES, J., 
at p. 061. 

(a) See p. 130, post. 

(b). Corby v. Hill, supra, per WILLES, J., at p. 567; Holmes v. North Eastern 
fiail. Co. (1871), L. B. 6 Exch. 123, Ex. Ch. As to the distinction between 
persons lawfully on the land. and bare licensees, see Indermaur v. Dames (1867), 
Li. R. 2 C. P. 811; Southcote v. Stanley (1858), 1 H. &N. 247; Hounsell vy. Smyth, 
supra, per WILLIAMS, J., at p. 743; and title Torr. 

(c) Blythe v. Topham (1607), Cro. Jac. 158. 

(d) Re Williams v. Groucott (1863), 4 B. & 8. 149; Hawken v. Shearer (1887), 
56 L. J. (Q. B.) 284; Sybray v. White (1836), 1 M. & W. 435, per PARKE, B., at 
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the exercise of statutory powers diverts a public footpath, it is his 
duty to protect, by fencing or otherwise, reasonably careful persons 
from injury by going astray at the point of diversion (e). 


209. Any owner opening a pit or shaft in his land within twenty- 
five yards. of a carriage or cart way is under a statutory duty to 
protect it by a proper fence(/), and is liable for injury occasioned 
by the failure to do so; and the fact that any person injured by 
the neglect to fence is a trespasser would seem to be immaterial (9). 
Moreover, in the case of disused mines, the omission on the part 
of the owner of the mine, and every other person interested therein, 
to fence any shaft or side entrance within fifty yards of any high- 
way, road, footpath, or place of public resort, or in any open or 
uninclosed ground, is made by statute (hk) a nuisance under s. 91 
of the Public Health Act, 1875 (2). 


& 
260. It is the duty of a bishop, rector, parson, vicar, or other 
ecclesiastical person to repair and maintain the fences of the lands 
held respectively by them jure ecclesie, and such persons are 
chargeable to their successors for a failure so to do (Kk). 


261. Allotments made under the Inclosure Act, 1845 (l), must, 
except as in the Act mentioned, be inclosed, ditched, and fenced, 
and the fences maintained, at the expense of the respective allottees 
and as directed by the valuer (m). Ifthe owner or occupier of an allot- 
ment neglects to make the requisite fences, the owner or occupier 
of any other allotment in the same inclosure, if aggrieved by such 
neglect, may after due notice in writing make the fences or ditches 
himself and recover the cost from the defaulting owner or occupier (7). 


262. A railway company is under a statutory duty (0) to make 
and at all times to maintain proper fences between the railway 


p. 440. See Churchill v. Hvans (1809), 1 Taunt. 529, where two persons had 
concurrent possession of a close, the one having the mght to quarry and the 
other having rights of pasture etc. and, the court being divided, the question 
whether either one was bound to guard against casual damage to the other 
arising out of the enjoyment of his right was not decided, but it was held that 
the one could not distrain the cattle of the other damage feasant. 

(e) Hurst v. Taylor (1885), 14 Q. B. D. 918. 

(f) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 70. See title Highways, 
STREETS AND BRIDGES. 

(g) Compare Jordin v. Crump (1841), 8 M. & W. 782. 

(h) Coal-mines Regulation Act, 1887 (50 & 51 Vict. c. 58), s. 37; Metal- 
liferous Mines Regulation Act, 1872 (35 & 36 Vict. c.77),s. 13. For the fencing 
of mines generally, see title MINES, MINERALS AND QUARRIES. 

(z) 38 & 39 Vict. c. 55. See further, titles PusLic HEALTH ETC. ; NUISANCE. 

(k) Ecclesiastical Dilapidations Act, 1871 (84 & 35 Vict. c. 43), s.4; and see 
title EccLEsIASTicAL Law. As to the fences of churchyards and burial grounds, 
see title BURIAL AND CREMATION, pp. 411, 412, 516, 529, 530, 535, 544, pust. 

() 8 & 9 Vict. c. 118. See title ALLoTMENTS, Vol L., pp. 380 e¢ we 

(m) Jbid., 8. 83. ces. 72 us to fencing of allotments made for the purpose 
of providing stone etc. for repair of roads, s. 73 as to fencing of allotments 
vested in parochial authorities, and s. 113 as to fencing of inclosed portions of 
commons set out as regulated pastures, and generally, as to allotments, title 
ALLOITMEN'TS, Vol. I. 

(n) Inclosure Act, 1848 (11 & 12 Vict. c. 99),s. 12. This section does not take 
away any other remedy which the aggrioved party may have. 

(0) Railways Clauses Consolidation Act, 1846 (8 & 9 Vict. c. 20), 8.68. See fully, 
as to the duty of a railway company in this behalf, title RaiLways AND CANALS, 
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and the adjoining land(p). This duty is, however, not one of 
general application, so as to compel the railway to fence against 
the world (q), except in the case of level crossings (r). It is a duty 
towards the owners and occupiers of the adjoining land only (s), 
and the company may be discharged from it by the payment of 
compensation (a). 7 


263. The erection and repair of fences may be made the subject 
of an agreement (b). Where part of an’ estate is being sold, it is 
important that the contract should state expressly who is to erect 
or maintain the boundary fence between the part sold and the part 
retained. In the absence of any such statement, neither party 
will be under any obligation to fence, though each of them must 
take precautions to prevent his cattle or animals from trespassing 
on the land of the other (c). A covenant to repair all the external 
parts of the demised premises renders the covenantor liable to 
repair a boundary wall adjoining other buildings (d). 

The agreement may also, it seems, be implied. Thus, in the case 
of an ancient inclosure it 1s a fair and reasonable presumption that 
the lord imposed as part of the terms on which the exclusive 
possession was to be granted to the incloser that for the future he 
would take upon himself the duty of fencing as against the cattle 
of the commoners; and an inclosure of the waste lands under an 
Inclosure Act will not put an end to the liability (e). 

Where, in a suit for specific performance, it appears that a 
covenant has been entered into by a former purchaser of the 
property with the owners and occupiers for the time being of certain 
adjoining lands to make and maintain the boundary fences, and 
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(p) The railway company is not obliged to.fence one part of its property 
from another (Roberts v. Great Western Rail. Co. (1858), 4 OC. B. (y. 8.) 506), 
except where necessary for the protection of persons lawfully using such 
property (Marfell v. South Wales Rail. Co. (1860), 8 C. B. (N. 8.) 525). 

(q) Buxton v. North Eastern Rail. Co. (1868), L. R. 3 Q. B. 549 ; Ricketts v. 
East and West India Docks etc. Rail. Co. (1852), 12 CO. B. 160; and compare 
Child v. Hearn (1874), L.-R. 9 Exch. 176; Harrold v. Great Western Rail. Co. 
(1866), 14 L. T. 440. | 

(r) Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 47; Fawcett 
v. York and North Midland Rail. Co. (1851), 16 Q. B. 610. The duty does not 
extend to level crossings on private railways (Matson v. Baird (1878), 3 App. 
Cas. 1082). : 

(3) Or ee claiming through them (Dawson v. Midland Rail. Co. (1872), 
L. R. 8 Exch. 8). 

(a) Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 68. But 
the payment of compensation to the owner does not discharge the company’s 
awd towards the occupier (Corry v. Great Western Rail. Co. (1881), 7 Q. B. D. 
322, 0. A.). 

(b) ihitisn v. Ankesson (1872), 27 L. T. 519; Firth vy. Bowling Iron Co. (1878), 
3 C0. P. D. 254. 

(c) Holbach v. Warner (1623), Cro. Jac. 665; Barber v. Whiteley (1865), 34 
L. J. (@. B.) 212. But see Doyle v. Drake (1605), Moore (K. B.), 775, where four 
Judges were equally divided in opinion on the question whether the vendor or 
the purchaser was under an obligation to fence. 

(d) Green v. Eales (1841), 2 Q. B. 228. : 

‘ ¢) Barber v. Whiteley, supra. Compare Haigh v. West, [1893] 2 Q. B. 19, 


|e 


132 


SECT. 4. 


Erection, 
Mainten- 
ance and 
Repair of 
Fences. 


(4) By pre- 
scription. 





How far 
landowner 
responsible 
for neglect to 
fence. 


Duty extends 
to cattle 
lawfully on 
adjoining land. 
only. 


BOUNDARIES, FENCES AND Party-WaALLS, 


land, the question of the obligation being binding on a future 
purchaser is too doubtful to admit of the title being forced upon 


him (jf). 


264. A right to have fences kept in repair is not an easement 
within the terms of the Prescription Act, 1832 (g), and therefore a 
prescriptive right to have a fence kept in repair must be made 
out independently of that statute, and by force of the old law (h). 

By prescription a landowner may be bound at his peril to 
maintain at all times, and without notice to repair it, a sufficient 
fence between his land and that of his neighbour. In that case, 
except in the case of damage by the act of God or vis major, he will 
be answerable for damage sustained by cattle escaping from his 
nelghbour’s close by reason of the defective state of the fence (i). 

Further, the true nature of the prescription being that the land- 
owner is bound at his own risk to have a sufficient fence always 
existing, he will be liable for any injury arising from the defective 
state of the fence, notwithstanding that he had no notice of the 
want of repair (4). 


SUB-SECT. 3.—LHatent and Consequences of Liability to fence. 


265. The liability to fence, when it exists, extends in many cases 
to the consequences arising from the neglect to fence. Thus, if a 
man allow his cattle to trespass, he will be answerable in damages 
for such injury caused by them as it is ordinarily in their nature to 
commit, or the animals may be distrained damage feasant, and 
impounded to secure compensation for the injury done (J). Con- 
versely, if a man is under an obligation to fence for the benefit of 
the adjoming owner, and fails to do so, he will be liable if the 
animals of the adjoining owner stray on to his land and are there 
injured (m). 

An obligation, where one exists, to fence and to keep the fence 
in repair does not extend beyond the adjoining close and such 
animals as may be lawfully there. Thus, where a person puts his 
cattle into his own field, and they escape into the adjoming field 
through a defeet in the fence which the adjoming owner is bound to 
repair, and thence into the field of a third person through a gap in the 
fence which such person is bound to keep in repair, the third person 
is not prevented by his default from maintaining trespass against 


f) Potter v. Parry (1859), 7 W. R. 182. 

‘A 2&3 Will. 4,c. 71. See title EASEMENTS AND PRoFIts A PRENDRE. 

(h) Star v. Rookesby (1710), 1 Salk. 335; Nowel v. Smith (1598), Cro. Hhiz. 709 ; 
Anon. (1674), 1 Vent. 264; Boyle v. Tamlyn (1827), 6 B. & OC. 329; Lawrence 
v. Jenkins (1873), L. R. 8 Q. B. 274, 

(‘) See cases cited in last note. 

(k) Lawrence v. Jenkins, supra. 

(1) Boden v. Moscoe, [1894] 1Q. B. 608; Powell v. Salisbury (1828), 2 Y. & J. 
391; Lee v. Riley (1865), 18 C. B. (N. 8.) 722; Lillis v. Loftus Iron Co. (1874), 
I. 2.10 C0. 2.10. As to distress damage feasant, see Singleton v. Williamson 
(1861), 7 11. & N. 410; and see generally, title Animars, Vol. [., pp. 375 
el 8eq. 

On) Powell v. Salisbury, supra; Anon, (1674), 1 Vent. 264; Looth v. Wilson 
(1817), 1 B. & Ald. 59, where the principle applied though the plaintiff was only 
the gratuitous bailee of the animal which escaped and was killed. 
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the owner of the cattle; for his obligation to fence extends only 
to the field adjoming his own and such animals as are lawfully 
there (n). 

Conversely, the owner of cattle which escape into an adjoining 


close through a defect in fences which the adjoining owner was. 


bound to repair can have no claim for any damage to the cattle, 
unless he had an interest in the close from which they escaped, 
that is to say, unless his cattle were lawfully in that close (0). 

The same principles apply in the case of cattle escaping from the 
owner’s land on to land adjoining a railway, and thence on to the 
railway ; for the obligation on a railway company is only to fence as 
against the adjoining land (7). 

The right of action arising in consequence of defects in fences 
which an adjoining owner is bound to repair is not confined to 
injuries done to animals of which the person suing is the owner, 
but extends to injuries done to the animals of others in his possession, 
even although he may be only a gratuitous bailee (q). 

Where cattle belonging to one person stray on to the adjoining 
land through the defective state of the fences which the owner of 
the adjoining land is bound to keep in repair, the adjoining owner is 
not justified in simply driving them off his own land, but must put 
them back into the close from which they escaped by his default(r). 


266. When cattle belonging to a stranger escape into the land of 
another either by breaking the fences if there is no defect in them, 
or by trespassing owing to a defect in the fences which neither the 
landlord nor his tenant is bound to repair, they may be distrained 
immediately for any rent due(s). But if they escape through the 
defect of fences which the landlord or his tenant is bound to repair, 
they cannot be distrained by the landlord for rent due, although 
they have been levant and couchant, unless the owner of the cattle, 
after notice that they are on the land, neglects or refuses to drive 
them away within a reasonable time; for otherwise the landlord 
would be taking advantage of his own wrong (t). 

However, the lord of a manor or grantee of a rent-charge in a 
similar case may distrain the cattle after they have been levant and 
couchant, although no notice is given to the owner ; for, there being 
no such obligation on the lord of the manor or on the owner of the 
rent-charge to fence as there is.on the landlord, notice is not 
necessary (a). 


(n) Right v. Baynard (1674), Freem. (K.B.)379; Sackvill (Sir Geo.) v. Milward 
(1444), Vin. Abr. tit. Fences, D 4; and compare Dovaston v. Payne (1798), 2 
Hy. Bl. 527. 

(0) Pomfret v. Ricroft (1680), 1 Wm. Saund. 557, 560. 

(p) Ricketts v. Hast and West India Docks etc. Rail. Co. (1852), 12 CO. B. 160. .As 
to fencing railways, see title RAILWAYS AND CANALS. 

(q) Rooth v. Wilson (1817), 1 B. & Ald. 59. Compare Broadwater v. Blot 
(1817), Holt (N. P.), 547. See title BAILMENT, Vol. I., p. 564. 

(r) Carruthers v. Hollis (1838), 8 Ad. & El. 118. 

(s) Jones v. Powell (1826), 5 B. & C. 647; Co. Litt. 47 b. 

(t) Poole v. Longuevill (1670), 2 Saund. 282; Kimp v. Cruwes (1696), 2 Lut. 
1573; Elmore v. Tucker (1704), 6 Mod. Rep. 198. 

_(@) Saffery v. Elgood (1834), 1 Ad. & El. 191; Co. Litt. iii. 265 ;-and see cases 
cited in preceding note. 
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267. A man is not bound to fence against his own land, and 
therefore, where a man is bound to fence against adjoining land, 
his obligation to maintain the fences comes to an end when he pur- 


‘chases that land(6). And further, if a duty to fence against adjoin- 


ing land has been Gnce extinguished by the unity of possession and 
ownership, it will not be revived by the lands afterwards passing 
into the hands of different persons(c). In order, however, that a 
prescriptive right may be extinguished by unity of ownership, the 
two estates must be equal in duration, in quality, and in all other 
circumstances of right (d). 

The liability of an owner to fence against adjoining land is not 
extinguished by his allowing a new highway to be made on part of 
his land, thereby destroying a portion of the fence (e). 


Part I1]—Party-Walls. © 


268. The term “party-wall’? may be used in four different 
senses (/'), aS meaning (1) a wall of which two adjoining owners are 
tenants in common (g); (2) a wall divided longitudinally into two 
strips one belonging to each of the adjoining owners (h) ; (3) a wall 
which belongs entirely to one of the adjoining owners, but is subject 
to an easement or right in the other to have it maintained as a 
dividing wall between the two tenements (i); (4) a wall divided 
longitudinally into two moieties, each moiety being subject to a 
cross easement in favour of the owner of the other moiety (7). 

A wall may be in part of its length and height a party-wall and 
as regards the rest an external wall (4). 


OF Sackvill (Sir Geo.) v. Milward (1444), Vin. Abr. tit. Fences, A 1; Y. B. 
22 H. 6, 78. 

(c) Polus v. Henstock (1671), 1 Vent. 97. 

d) Rh. v. Hermitage (Inhabitants) (1693), Carth. 239, 241. See further, as to 
this, title HASEMENTS AND PROFITS A PRENDRE. 

(e) Winter v. Charter (1829), 3 Y. & J. 308 

(f) Watson v. Gray (1880), 14 Ch. D. 192, ver Fry, J., at p.194. The law with 
reference to party-walls within the administrative county of London is contained 
in the London Building Act, 1894 (57 & 58 Vict. c. cexii.), the London Building 
Act 1894 (Amendment) Act, 1898 (61 & 62 Vict. c. cxxxvil.), and the London 
Building Acts (Amendment) Act, 1905 (5 Edw. 7, c. ccix.), and is fully treated 
under title MurroPo.tis. 

(y) Wiltshire v. Sidford (1827), 1 Man. & Ry. (x. B.) 404; Cubitt v. Porter 
(1828), 8 B. & O. 257. 

h) Matts v. Ilawkins (1813), 5 Taunt. 20. 

1) Watson v. Gray, supra, per Wry, J., at p. 195. 

4) Lbid. 

k) Weston v. Arnold (1873), 8 Ch. App. 1084, 1090; Drury v. Army and 
Navy Ausailiary Co-operative Supply, [1896] 2 Q. B. 271. See Colebeck v. 
Girdlers Co. (1876), 1 Q. B. D. 234; Anight v. Pursell (1879), 11 Ob. D. 
412. 








“ 


Part IU].—Party-WaALLS. 


269. Where a wall is built on the boundary: of two adjoining 
pieces of land, so that the centre of the wall coincides with the 
boundary line, the adjoining owners are not tenants in common of 
the wall, even although the wall was erected at their joint expense, 
but the property in the wall follows the property in the land upon 
which it stands where the quantity of the land contributed by each 
proprietor is known. There is therefore no transfer of the property 
of either proprietor to the other, but both‘of them remain owners 
of their respective lands in severalty as before, each having the 
ordinary remedy for any injury done to his portion of the wall (0). 

In the event, however, of the circumstances in which the wall 
was built and the amount of land contributed by each adjoining 
owner being unknown, it is presumed that the wall belongs to the 
adjoining proprietors as tenants in common (m). 

The common user by adjoining owners of a party wall separating 
their properties 1s prima facie evidence that the wall and the land 
on which it stands belong equally to them as tenants in common(n). 


270. Where a wall is not common property, but one-half of it 
belongs exclusively to one proprietor and the other half of it exclu- 
sively to the other, either proprietor may pull down that portion of 
the wall standing on his own land, although sufficient support 
may not be left for the portion of the wall which belongs to his 
neighbour (0), provided the work be done reasonably and without 
negligence (p). 

The mere circumstance of the juxtaposition of the walls of two 
adjoining owners casts no obligation upon the owner pulling down 
his wall to give notice to the other of his intention, and gives no 
right to the other to have his wall shored up (q). 

The owner of premises adjoining those pulled down must shore 
up his own premises on the inside and do everything reasonably 
necessary for their preservation ; but at the same time his omission 
to do so will not prevent his recovering if the pulling down be 
irregularly and improperly done and injury is thereby caused; for 


the person so pulling down his house may be hable, although the 


owner of the house may not have done all that he ought for his own 
protection (1). 





(2) Matis v. Hawkins (1818), 5 Taunt. 20; Hutchinson v. Mains (1832), Ale. 
&N.155. Compare Sheffield Improved Industrial and Provident Society v. Jarvis, 
[1871] W. N. 208; Waddington v. Naylor (1889), 60 L. T. 480 ; Mayfair Property 
Co. v. Johnston, [1894] 1 Ch. 508. It is a question for the jury whether a 
party-wall is in fact fairly built half on each side of the boundary, and any 
minute inaccuracy of measurement must be disregarded (Reading v. Barnard 
(1827), 1 Mood. & M. 71 

(m) Wiltshire v. Sidford (1827), 1 Man. & Ry. (K. B.) 404; Cubitt v. Porter 
(1828), 8 B. & C. 2 

(n) Cubitt A Poe supra ; Wiltshire v. Sidford, supra, at p. 408; Jones v. 
Read (1876), I. R. 10 0. L. 315; Standard Bank of British South America v. 
Stokes (1878), 9 Ch. D. 68, at p. 71. 

a Wigford v. Gill (1592), Cro. Eliz. 269; Wiltshire v. Sidford, supra, at p. 


Cp) Kempston vy. Butler (1861), 12 I. C. L. BR. 516. 

(q) Chadwick v. Trower (1839), 6 Bing. (N. 0.) 1; Kempston vy. Butler supra; 
Peyton v. London Corporation (1829), 9 B. & C. 725. 

(r) Walters v. Pfeil (1829), 1 Mood. & M. 362. 
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The fact that the property injured was in so ruinous a condition 
that it could not have stood much longer affords no answer to an 
action for the injury, but may be taken into consideration by the 
jury in assessing the damages (s). 


271. There is no obligation towards a neighbour cast by law 
upon the owner of a house to keep it repaired in a lasting and sub- 
stantial manner. The only duty is to keep it in such a state that 
his neighbour may not be injured by its fall. The house may be in 
a ruinous state, provided that it be shored sufficiently, or the house 
may be demolished altogether (¢). 

Therefore a person who excavates without negligence close to his 
boundary, and in so doing shakes the foundations-of a wall of his 
neighbour so that the wall falls down, is not liable for such injury in 
the absence of proof that either by prescription or by reason of 
presumed grant or implied reservation he is under some duty to 
support the wall (a). 

Where houses have been erected in contiguity by the same owner 
upon a plot of ground and therefore necessarily require mutual 
support, there is, either by a presumed grant or by a presumed 
reservation, a right to such mutual support, so that the owner who 
sells one of the houses grants as against himself such a right, and 
on his own part also reserves the right, whether the houses are 
parted with at one or at separate times (b). 

Ifa man grants a divided moiety of an outside wall of his own 
house with the intention of making such wall a party-wall between 
such house and an adjoining house to be built by the grantee, the 
law implies the grant and reservation in favour of the grantor and 
grantee respectively of such easements as may be necessary to carry 
out what was the common intention of the parties with regard to 
the user of the wall, the nature of those easements varying with the 
particular circumstances of each case (c). Subject, however, to such 
easements, the owner of each moiety of the wall may deal with his 
part as he pleases, and so long as he uses it for the contemplated 
objects, and without negligence or want of due care, he is not respon- 
sible for any nuisance or inconvenience thereby occasioned (d). Apart 
from any special local custom or express contract, neither party is 
subject to any liability if, by. reason of natural decay or other 
circumstances beyond his control, his half of the wall falls down or 
otherwise passes into such a condition that the easement thereon 


becomes impossible or difficult of exercise (¢). But each party is 


: Dodd vy. Holme (1834), 1 Ad. & Fil. 493. 
R Chauntler vy. Robinson (1849), 4 Exch. 163. 

(a) Gayford v. Nicholls (1854), 9 Ixch. 702; Wyatt v. Harrison (1832), 3 
B. & Ad. 871; Murchie v. Black (1865), 19 C. B. (wv. 8.) 190; Smith v. Z'hackerah 
(1866), L. R. 1 C. P. 564. Sce the remarks in A.-G. v. Conduit Colliery Co., 
[1895] 1Q. B. 301, at p. 308, on Smith v. Thackerah, supra. As to the acquisition 
of a prescriptive right to support, see Dalton vy. Angus (1881), 6 App. Cas.740 ; and 
titles MASEMENTS AND Provits A PRENDRE; MINES, MINERALS AND QUARRIES. 

() Lichards v. hose (1853), 9 Exch. 218. Compare Wheeldon v. Burrows 
(1879), 12 Ch. D. 31, C. A., disapproving Pycr v. Curter (1857), 1 I. & N. 916. 

(c) Jones v. Pritchard, [1908] 1 Ch. 630, 635, following Jtéchards v. Lose, 
supra, and Lyttlelton Times Co., Ltd. v. Warners, Ltd., [1907] A. C. 476. 

(d) Jones v. Pritchard, supra, at p. 636, 

(c) Lbid., at p. 637. 
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Part IIJ.—Party-WaALLs. 


entitled to repair the other’s half of the wall in question so far as is 
reasonably necessary for the enjoyment of any easement impliedly 
granted or reserved (/). 

No right to support, however, exists where the houses do not 
adjoin (g). 


972. If either of two adjoining owners whose land is separated 
by a party-wall utilise the party-wall for the purpose of building, 
or pull down the wall for the purpose of rebuilding, he is bound to 
see that reasonable skill and care are exercised in the operation, 
and that it is carried out without delay, and he cannot escape this 
obligation by delegating the performance to a contractor (h). 

Where two persons own adjoining houses separated by a party- 
wall, neither may underpin the wall unless it can be done without 
injury to the other’s house (2). 


273. One tenant in common of a party-wall cannot maintain 
trespass against another for an injury done to the wall, unless there 
has been a complete ouster or some destruction of the common pro- 
perty (k). The destruction of the whole wall for the purpose of erecting 
a better as soon as possible is not such a destruction as would enable 
one tenant in common to maintain trespass against another (/). 
But where one tenant in common after puiling down a building on 
his side of the wall increased the height and built a house with the 
roof occupying the entire width of the top, and also inserted a stone 
with an inscription stating that the wall was his, it was held that 
there was an ouster sufficient to enable the other tenant in common 
to maintain trespass (m). 

If one of two tenants in common of a party-wall excludes the 
other from using it by placing an obstruction on the wall, the only 
remedy of the latter is to remove the obstruction (n). 


(f) Jones v. Pritchard, [1908] 1 Ch. 630, 638, discussing Taylor v. Whitehead 


(1781), 2 Doug. 749; Pomfret v. Ricroft (1680), 1 Wms. Saund. 560. 


(g) Solomon v. Vintners’ Co. (1859), 4 H. & N. 585, where the houses of the. 


plaintiff and defendant were separated by a house belonging to a third person, 
all three houses having been for a considerable number of years obviously out. 
of the perpendicular and depending on each other for support, and it was held, 
there being no connection between the houses either in title or possession, that. 
the plaintiff could not recover damages from the defendant for pulling down his 
house, in consequence of which the house adjoining the defendant’s house fell, 
thereby depriving the plaintiff's house of support. 

(h) Pfluger v. Hocken (1858), 1 F. & F. 142; Hughes v. Percival (1883), 8 App. 
Cas. 443; Cribb v. Kynoch, Lid., [1907] 2 K. B. at p. 559. As to the effect of 
the employment of a contractor upon the liability of the employer, see generally 
title Tort. 

(«) Bradbee v. Christ’s Hospital (1843), 4 Man. & G. 714, 761; Standard Bank 
of British South America v. Stokes (1878), 9 Ch. D. 68. See Mayfair Property 
Co. v. Johnston, [1894] 1 Ch. 508. 

(k) Murly v. M‘Dermott (1838), 8 Ad. & El. 138 ; Voyce v. Voyce (1820), Gow: 
201 (hedge grubbed up); Murray v. Hall (1849), 7 C. B. 441 (actual expulsion) + 
Jones v. head (1876), I. R. 10 C. L. 315 (taking down wall without intention to re- 
build); Standard Bank of British South America v. Stokes, supra, at p. 72. See 
eye v. Reed (1827), 1 Man. & Ry. 63; Jacobs v. Seward (1872), L. BR. 5 H. L. 

4, 

(1) Cubitt v. Porter (1828), 8 B. & OC. 257; Jones v. Read, supra. 

(m) Stedman v. Smith (1857), 8 H. & B.1; Watson v. Gray (1880), 14 Ch. D. 192 

(n) Watson v. Gray, supra; Cubitt v. Porter, supra, at p. 265. | 
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274. The question of contribution by adjoining owners to the 
expense of building a party-wall may depend on express contract(o), 
or on a contract implied from common user (p) or other circum- 
stances (q), or on a local custom (r). 


275. Where two parties are tenants in common of a party- 
wall, either of them may enforce partition of the wall against the 
wish of the other (s), and notwithstanding any practical difficulty or 
inconvenience (t). 


276. Where a man erects a house against a wall which belongs 
to and is situate on the land of the adjoining owner, using it to form 
one side of the house, length of time will not give the former a 
statutory title to the wall (a), though probably he would require an 
easement of support for his roof (b). 

Where there is a boundary wall, and an inscription is allowed to 
remain on it stating to all the world that it belongs to the adjoining 
proprietor, no question of the Statute of Limitations, or of adverse 
possession, or of cesser of possession, can arise (¢). 


Part IV.—Evidence of Boundaries. 


- Saor. 1.—Nature of Evidence. 
SusB-SEor. 1.—IJn General. 


277. Evidence of boundaries differs in kind and in degree. As 
a general rule, where a deed refers to known physical and natural 
objects by means of. which the boundaries of land conveyed are 
described, and also contains a statement of area, the former will 
control the latter in case of discrepancy (d); and if reference is made 
to some physical object not in existence at the time, and the parties 


(0) Stuart v. Smith (1816), 2 Marsh. 438. 

(p) Christie v. Mitchison (1877), 36 L. T. 621. 

(g) Irving v. Turnbull, [1900] 2Q. B. 129. Compare Thacker v. Wilson (1835), 
8 Ad. & El. 142; Re Stone and /Zastie, [1903] 2K. B. 463, 0. A. Where a party- 
wall held in common by adjoining owners falls into such a ruinous state that 
rebuilding is imperative, and one owner takes upon himself the whole burden 
of carrying out the work, it is conceived that the court would compel the other 
owner to contribute his share on the ground that the expenditure was in the 
nature of salvage. See the American case Campbell v. Mesier (1820), 4 John. 
Ch. Rep. 334. 

(r) Lobinson v. Thompson (1890), 89 L. T. Jo. 137. 

(s) Mayfair Property Co. v. Johnston, [1894] 1 Ch. 508, where a longitudinal 
partition was directed. - 

(t) See Turner v. Morgan (1803), 8 Ves. 143 (partition of a house), and cases 
there cited. 

(a) Phillipson v. Gibbon (1871), 6 Ch. App. 428. See Waddington v. Naylor 
(1889), 60 LL. T. 480; Murly v. M‘Dermott (1838), 8 Ad. & Jil. 138. 

(b) Waddington v. Naylor, supra. See further, title HASEMENTS AND PROFITS 
A PRENDRE. 

(c) Phillipson Vv. Ciibbon, 8Uupra, at Pp. 434. Soe also Stedman v. Smith (1857), 8 
ih. & B.1; Watson v. Gray (1880), 14 Ch. D. 192, 

(d) Manning v. Litzyerald (1859), 29 11. J. (HX.) 243 Lyle v. Lichards (1866), 
LR. 1 IL GL. 222. * 








PART L[V.—EVIDENCE OF BOUNDARIES. 


subsequently erect some object intending it to conform to the deed, 
the boundary indicated by such object will be binding upon them, 
even although it may not actually conform to the line of boundary 
or to the acreage contained in the deed (e). 

It is always a question for the jury whether a particular parcel 
of land is or is not contained in the description of the land con- 
veyed by a deed (f). 


Sus-SEcr. 2.—Hatrinsic Hvidence. 


278. Extrinsic evidence is admissible to put before the court 
the same knowledge of the subject-matter of the deed as was in 
the possession of the parties thereto at the time of its execution (9). 
It may also be admitted where the descriptian of the boundaries is 
general or ambiguous (h), and the ambiguity is latent (1); and in 
this way ancient grants may be explained by evidence of modern 
usage (k), but no amount of user would prevail against the plain 
meaning of words (/). Evidence of user prior to a grant is also 
admissible to show what was intended to pass thereby (1m). 

Extrinsic evidence is admissible, in the case of a demise of 
land by admeasurement ‘‘ with the houses now erected or being 
erected thereon,” to show that the foundations of the houses were 
actually laid at the date of the demise and extended beyond the 
limits of the boundaries shown on the plan, with the result 
that the admeasurements and plan must be rejected as a falsa 
demonstratio (n). 


279. Where an agreement refers specifically to a plan, oral 
evidence is admissible to identify the plan referred to, but where 


(e) See Taylor v. Parry (1840), 1 Man. & G. 604. 

(f) Lyle v. Richards (1866), L. R. 1H. Lh. 222; Doe d. Freeland v. Burt (1787), 
1 Term Rep. 701; Kingsmill v. Millard (1855), 11 Exch. 313; Waterpark (Lord) 
vy. Fennell (1859), 7 H. L. Cas. 650. 

(g) Murly v. M‘Dermott (1888), 8 Ad. & El. 138; Baird vy. Fortune (1861), 7 
Jur. (N. S.) 926; Van Diemen’s Land Co. v. Table Cape Marine Board, [1906] 
A. C. 92, P. C., at p.98. Compare Doe d. Preedy v. Holtom (1835), 4 Ad. & El. 76. 
As to extrinsic evidence generally, see title DEEDS AND OTHER INSTRUMENTS. 

(h) Doe da. Gore v. Langton (1831), 2 B. & Ad. 680, where property was con- 
veyed with the ‘‘ hereditaments thereunto belonging” and extrinsic evidence 
was admitted to show the boundaries of such hereditaments; Waterpark (Lord) 
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v. Fennell, supra, where property was conveyed by name and parol evidence was . 


admitted to connect property with that name; Lister v. Pickford (1865), 34 Beav. 
576. See title SALE oF LAND. | 

(<) Lyle v. Richards, supra, per Lord WESTBURY, at p. 239; Coodtitle d. 
Radford v. Southern (1813), 1 M. & 8. 299. 

(k) H.g., that an ancient grant of a manor included the sea coast down to 
low water mark (Calmady v. Rowe (1844), 6 C. B. 861; Beaufort (Duke) v. 
Swansea Corporation (1849), 3 Exch. 413; A.-G. v. Jones (1862), 2 H. & OC. 
347; Le Strange v. Lowe (1866), 4 F. & F. 1048; A.-G. for Ireland v. Vandeleur, 
[1907] A. C. 369); that the words ‘‘river L.” in an ancient patent comprised 
the river bed so far or not so far as the sea (Donegall (Marquis) v. Temple- 
more (Lord) (1858), 9 I. C. L. R. 374; see Re Belfast Dock Act (1867), I. R. 1 Eq. 
128); and that a castle was within the boundary of a county hundred (Newcastle 
(Duke) v. Broxtowe Hundred (1832), 4 B. & Ad. 273). 

(2) Van Diemen’s Land Co. v. Table Cape Marine Board, supra, per Lord 
Hatsgury, L.C., at p. 97. 

(m) Ibid., at p. 98. 

(n) Manning v. Fitzgerald (1859), 29 L. J. (ex.) 24. See also p. 147, post. 
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there is not clear evidence to show what particular plan was agreed 
upon and there is no sufficient verbal description of the boundaries, 
the agreement will be void for uncertainty (0). 


280. An agreement fixing boundaries may be implied from 
conduct. Thus, the fact that a lessee, knowing that his lessors had 
agreed with the owners of the adjoining land to appoint some 
person to stake out the boundaries between, actually put himself 
into communication with the person appointed, and was present 
when the boundaries were staked out, and raised no objection, is 
strong evidence of an agreement by him to the boundaries being 
so defined (p). 


281. If a deed contains two descriptions of the property con- 
veyed, both being of sufficient and of equal certainty, and a variance 
is shown by extrinsic evidence to exist between them, that which 
comes first in the deed must prevail (q). If, however, the descrip- 
tion of the land intended to be conveyed is couched in such am- 
biguous terms that it is doubtful what were intended to be the 
boundaries of the land, and the language of the descriptions equally 


admits of two different constructions, the one of which would make 


the quantity conveyed agree with the quantity mentioned in the 
deed, while the other would make the quantity altogether different, 
the former construction must prevail (a). 


282. Extrinsic evidence is not admissible to contradict or vary 
clear descriptions of boundaries (b). Thus, if a deed contains a full 
description of the land, evidence that a strip of land not included 
in the description was always occupied by the owner of the land 
undoubtedly conveyed by the deed is not admissible to contradict 
the deed (c). 


283. Where there is no ambiguity in the descriptions contained 
in a deed, evidence to show that it was intended to convey more 
than appears in the description does not become admissible by 
reason of the fact that a further description is added with which 
the subject-matter clearly intended to be conveyed does not agree (d). 
The maxim Falsa demonstratio non nocet cum de corpore constat 
means that where the subject-matter is otherwise sufficiently 


(0) Hodges v. Horsfall (1829), 1 Russ. & M. 116. 
(p) Taylor v. Parry (1840), 1 Man. & G. 604. 
(q) Roe v. Lidwell (1859), 9 I. OC. L. R. 184. 

a) Ierrick vy. Sixby (1867), L. R. 1 P. C. 436. 

b) Shep. Touch. 29. 

c) Barton v. Dawes (1850), 10 C. B. 261; Boyle v. Mulholland (1859), 10 
I.C. L. R. 150; Webber vy. Stanley (1864), 16 C. B. (WN. 8.) 698, 752; Smith v. 
Ridqway (1865), LL. R. 1 Exch. 331; Ledley v. Dodds (1866), L. R. 2 Eq. 819, 
where a devise of A. farm ‘‘in the parish of R.” was held not to include 
lands in other parishes previously occupied with A. farm. See title DEEDS AND 
OTTER INSTRUMENTS. 

(d) Goodtitle d. Radford v. Southern (1813), 1 M. & S. 299; Bradford v. 
Dublin and Kingstown Rail. Co. (1858), 7 I. C. Iu. R. 624; Doe d. Smith 
v. Galloway (1833), 5 B. & Ad. 43; Llewellyn v. Jersey (Harl) (1843), 11 
M. & W. 183; Jive v. Lidwell, supra; Doe d. Ltenow v. Ashley (1847), 10 Q. B. 
663. 
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described and ascertained, the addition of a false description is 


rejected as surplusage (¢). ; 
But, on the other hand, non accupi debent verba in demonstrationem 


falsam que competunt in lamitationem veram, that is to say, where 
words of additional description are in fact applicable, e.g., where 
they narrow or define the general description, they are not to be 
regarded as falsa demonstratio(f). If premises are described in 
general terms and a particular description be added, the latter 
controls the former (9). 


SuB-SEcCT. 3.—Reputation, 


284. Evidence of reputation (h), in other words, hearsay evidence, 
such as a declaration made by a person since deceased, is admissible 
where the question relates to a matter of general or public interest (2), 
as, for example, to the boundaries of a town(k), parish(d), or 
manor (m), or to the boundaries between counties, parishes, hamlets 
or manors (n), or between a reputed manor and land belonging to a 
private individual (0), or between old and new land in a manor (p). 


(e) Jack v. M'‘Intyre (1845), 12 Cl. & Fin. 151, where boundaries defined were 
held not to be limited by a specific reférence to part of land situate within 
them; <Anstee v. Nelms (1856), 1 H. & N. 225, where the description of the 
situation was wrong as regards the county but right as regards the parish and 
otherwise; White v. Birck (1867), 36 L.J.(cH.) 174, where a wrong description 
of land as ‘‘in my own occupation” was rejected as jfalsa demonstratio; but 
compare Re Seal, [1894] 1 Ch. 316, C. A., where the words ‘‘as the same are 
now occupied by me ”’ were construed as limiting the parcels. See title DEEDs 
AND OTHER INSTRUMENTS. 

J) Boyle v. Mulholland (1859), 10 I. C. L. R. 150; Doe d. Preedy v. Holtom 
(1835), 4 Ad. & El. 76. | 

) Doe d. Smith v. Galloway (1833), 56 B. & Ad. 48; Travers v. Blundell 
(1877), 6 Ch. D. 486, C. A.; Herrick v. Siavby (1867), L. R. 1 P. C. 436; Re Seal, 
supra ; Re Brocket, [1908] 1 Ch. 188, 196. 

(h) ‘*‘ Reputation is in general weak evidence, and when it is admitted, it is 
the duty of the judge to impress on the minds of the jury how little conclusive 
it ought to be” ( Weeks v. Sparke (1813), 1 M. & 8. 679, wer Lord ELLENBOROUGH, 
C.J., at p, 687). See generally as to evidence of reputation, R. v. Bedford 
(Inhabitants) (1855), 4 E. & B. 535, per Lord CAMPBELL, O.J., at p. 541; 
Morewood v. Wood (1792), 14 East, 327, 330; and title EVIDENCE. 

(7) See Hvans v. Merthyr Tydfil Urban Council, [1899] 1 Ch. 241, C. A.; Mercer 
v. Denne, [1905] 2 Ch. 538, C. A., at p. 560, where the word ‘“‘ public” is explained. 

(k) Ireland v. Powell, cited 7 Ad. & El. at p. 555, where the question was 
whether a turnpike was within the boundary of a town; &. v. Bliss (1837), 7 
Ad. & El. 550. 

(0) RB. v. Mytton (1860), 2 E. & E. 557. See Coombs v. Coether and Wheeler 
(1829), Mood. & M. 398; Cooke v. Banks (1826), 2 C. & P. 478. 

(m) Doe d. Jones v. Richards (1798), Peake, Add. Cas. 180; TZalbot v. Lewis 


(1834), 5 Tyr. 1; Doe d. Padwick v. Skinner (1848), 3 Exch. 84. 


(n) Nicholls v. Parker (1805), 14 East, 331, n. (boundaries of common— 
whether in parish and manor of A. or parish and manor of B.); Thomas v. Jenkins 
(1837), 6 Ad. & El. 525, and Brisco v. Lomax (1838), 8 Ad. & El. 198, 2138 
(boundaries of hamlet and private estate—identical); Hvans v. Rees (1839), 10 
Ad. & El. 151 (boundaries between parishes and counties). 

(0) Doe d. Molesworth v. Sleeman (1846), 9 Q. B. 298, where declarations of a 
deceased person were admitted as to boundaries; see Curzon v. Lomax (1803), 5 
Esp. 60, where it was said that the right to the soil was evidenced by acts of 
ownership exercised on it, not by presumptive evidence of property arising from 
supposed boundaries, the rights to which had never been ascertained by possession. 

- #) Barnes v. Mawson (1813), 1 M. & 8S. 77, per Lord ELLENBoROUGH, C.J., 
at p. 81. 
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the ordinary course of business and in the discharge of professional 
duty (s), and by a declarant of competent knowledge (¢). The 
declarant, if otherwise cognisant of the subject, need not be resident 
m the locality of the disputed boundary (a). 


285. Evidence of reputation is inadmissible in cases of a private 
nature (b), e.g., as to the boundaries of a waste over which some 
only of the tenants of a manor claim a right of common appen- 
dant (c), or as to the boundaries between two private estates, except 
where the private boundaries coincide with public ones (d). 

Evidence of reputation as to particular facts as opposed to general 
rights is not admissible (e). 


286. Where evidence of reputation is admissible, it may be 
oral or documentary, so that deeds, leases and other private docu- 
ments may be admitted as declaratory of their contents( ). It 
need not necessarily be supported by usage (q). 





(q) See title HVIDENCE. 

(r) Crease v. Barrett (1835), 1 Cr. M. & R. 919, where a declaration by a 
deceased lord of the manor as to the extent of the manor wastes was held 
admissible, but not as to the extent of his rights over the wastes. See R. v. 
Bedford (Inhabitants) (1855), 4 HK. & B. 535, 541; and title EVIDENCE. 

(s) Price v. Torrington (Karl) (1703), 1 Salk. 285 ; Mellor v. Walmesley, [1905] 
2 Ch. 164, C. A., where field book entries made by a deceased surveyor for the 
purpose of a public drainage survey on which he was professionally employed 
were admitted in evidence. 

(t) Rogers v. Wood (1831), 2 B. & Ad. 245. But compare Crease v. Barrett, 
supra, where an entry by a deceased person as to boundaries, charging himself, 
was admitted against strangers, even though it appeared that the facts stated in 
the entry were not known to him of his own knowledge. See also Pipe v. 
Fulcher (1858), 28 L. J. (Q. B.) 12, per Lord CAMPBELL, C.J., at p. 13; and title 
EVIDENCE. 

(a) Newcastle (Duke) v. Broxtowe Hundred (1832), 4 B. & Ad. 273. 

(b) See R. v. Bedford (Inhabitants), supra, at p. 542. The principle is that 
questions of private boundaries are not matters of public notoriety. But see 
Davies vy. Lewis (1787), 2 Chit. 535, where, in a question as to private rights, 
whether or not a place was parcel of a sheepwalk, evidence of reputation was 
held admissible. 

(c) Dunraven (Earl) vy. Llewellyn (1850), 15 Q. B. 791. See eed v. Jackson 
(1801), 1 Hast, 355, 857; Doe d. Didsbury v. Thomas (1811), 14 Hast, 323; 
Clothier v. Chapman (1805), 14 Hast, 331, n.; Williams v. Morgan (1850), 15 
Q. B. 782. 

(@) Thomas v. Jenkins (1887), 6 Ad. & El. 525; Brisco v. Lomax (1888), 8 
Ad. & El. 198, 213. See &. v. Bliss (1837), 7 Ad. & El. 550, 554 (boundary of a 
road). | ; 

(e) Outram v. Morewood (1793), 5 Term Rep. 121, per Lord Kenyon, C.J., 
at p. 123: ‘* Although a general right may be proved by traditionary evidence, 
yet a particular fact cannot.” .g., that a decoased person planted a tree near 
a road and stated at the time of planting that his object was to show where the 
boundary of the road was when he was a boy (fk. v. Bliss, supra; seo ft. v. 
Berger, ‘ 694] 1Q. B. 828), or that a stone was crected as a boundary mark at 
a particular place (2. v. Bliss, supra), or that perambulations had taken a particular 
lino (Taylor v. Devey (1837), 7 Ad. & Jil. 409) ; see also Mercer v. Denne, [1905] 
2 Ch. 538, C. A. 

Sf) See p. 146, posé ; and title WvIDENCE. 

wy Crease v. Barretl, supra. 
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Szor. 2.—Particular Kinds of Evidence. 
Sus-Setcr. 1.—Public Documents and Orders ete. 


287. Statements in public or official documents are as a general 
rule admissible as evidence of the facts recorded (h). 


288. Domesday Book isa record of a public inquisition or survey, 
and therefore admissible as evidence of boundaries (2). 


289. A Crown survey, if made under proper authority, as, for 
example, pursuant to an Act of Parliament, and produced from the 
records of the court or other proper custody, is also admissible as a 
public document in questions of boundary (k), even where the com- 
mission under which it was made is lost, provided that evidence 
is forthcoming aliunde that the survey was made under due 
authority (0). 

But surveys which are not made under proper authority (m) are 
treated merely as private memorials and are inadmissible in 
evidence (n). This rule applies to surveys made on behalf of the 
Crown when it is beneficially interested (0). Thus, a survey directed 


ee 





(h) For a definition of ‘‘ public documents,”’ see Sturla v. Freccia (1880), 5 
App. Cas. 623, at p. 643, explained in Mercer v. Denne, [1905] 2 Ch. 538, C. A. 
See also title EVIDENCE. 

(7) See title EvipENcE. Domesday Book was compiled shortly after the 
Norman conquest by Royal Commissioners. It contains a general survey of 
all the counties in England except the four northern, and specifies the name 
and local position of every place, its possessor at the time of King Edward the 
Confessor, and at the time of the survey, together with particulars, quantities 
and descriptions of the land. Its value as evidence is obviously limited by the 
difficulty usually experienced of applying the ancient descriptions to modern 
circumstances. In Alcock v. Cooke (1829), 5 Bing. 340, and Beaufort (Duke) 
v. John Aird & Co. (1904), 20 T. L. R. 602, extracts from Domesday Book were 
given in evidence. 

(k) Evans v. Merthyr Tydfil Urban Council, [1899] 1 Ch. 241, C. A., where the 
survey was made in discharge of a poe duty imposed by statute. See Doe d. 
William. IV. v. Roberts (1844), 13 M. & W. 520 (ancient survey or extent of 
Crown lands); New Romney Corporation v. New Romney Commissioners of 
Sewers, [1892] 1 Q. B. 840 (map made under the authority of a Royal 
Commission). 

(1) Rowe v. Brenton (1828), 8 B. & C. 737, 747. See Smith v. Brownlow (Earl) 
(1870), L. B. 9 Eq. 241, 282. 

(m) Evans v. Taylor (1838), 7 Ad. & Hl. 617, wherea survey of the boundaries 
of a manor purporting to be made under stat. 4 Edw. 1, stat. 1, which gives 
no power to define boundaries of manors, was held not to be admissible as 
evidence of boundary, either as a public document or on the ground of reputa- 
tion; Mercer v. Denne, supra, where a map in the possession of the Admiralty, 
not being an Admiralty chart, was held not to be admissible. 

(n) Vin. Abr. tit. Evidence, A.b15, s.12 ; Daniel v. Wilkin (1852), 7 Exch. 429. 
See Beaufort (Duke ) v. Smith (1849), 4 Exch. 450, where a survey, made by 
the authority of Oliver Cromwell, was held inadmissible either as a public docu- 
ment or as evidence of reputation; contra, Freeman v. Read (1863), 4 B. & S. 
174, where a parliamentary survey made in the time of the Commonwealth was 
held to be good evidence of reputation. 

(0) Phillips v. Hudson (1867), 2 Ch. App. 243 (survey made by Augmentation 
Office for the purposes of the Crown as a private owner). Compare Evans 
v. Merthyr Tydfil Urban Council, supra, where a surveyor’s report made 
under the Act for the Better Management of the Land Revenue of the Crown 
feria 3, ¢. 75), 8. 8, was held to be a public document and admissible in 
evidence. 
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to be taken by the King in the seventeenth century with a view to 
ascertaining what repairs were necessary to save his castles on the 
coast from the ravages of the sea, is not admissible as a public 
document to show the boundaries of the land (p). 


290. The Acts (gy) under which ordnance surveys have been 
made in England contain no provisions for settling boundaries. 
An ordnance: map, to which no reference is made in the title 
deeds (7), is not admissible either as a public document or as 
evidence of reputation to show the boundary of a parish or vill (s), 
or between the lands of adjoining owners (¢), though it may be 
received to show the position of the mediwm filum of a river (uw) or of 
some physical object at the time it was taken (a), such as a track 
across land (0). 


291. Standard atlases and maps may be used to prove facts of 
public knowledge (c). 


292. Tithe commutation maps are admissible as evidence of the 
boundaries or waste of a manor (d), but not of boundaries between 
private estates (e). 


293. On an enfranchisement of copyholds made under the 
Copyhold Act, 1894 (f), any plan made or approved by the Board 
of Agriculture and Fisheries and any definition of boundaries is con- 
clusive as between the lord of the manor and the tenant (g), but it 
could not, it seems, be conclusive as to the boundaries before the 
date of determination (h). 

Although a map attached by the Board of Agriculture and 
Fisheries (formerly the Land Commissioners (2)) to an award under 


(p) Mercer v. Denne, [1905] 2 Ch. 538, C. A. 

(qg) Ordnance Survey Act, 1841 (4 & 5 Vict. c. 30); Geological Survey Act, 
1845 (8 & 9 Vict. c. 63). As to the value of ordnance maps as evidence of 
boundaries in the case of land registered under the Land Transfer Acts, 1875 
and 1897, see p. 115, ante. 

(r) See Wakeman v. West (1836), 7 0. & P. 479. 

(s) Bidder v. Bridges (1886), 34 W. R. 514. 

(t) Tisdall v. Parnell (1863), 14 I. O. L. R. 1, 27, 28; Coleman v. Kirkaldy, 
[1882] W. N. 103. See Swift v. M‘Tiernan (1848), 11 I. Eq. R. 602; Mercer vy. 
Denne, supra (ancient map prepared by Board of Ordnance). 

(u) Great Torrington Commons Conservators v. Moore Stevens, [1904] 1 Ch. 347, 
at p. 353. 

(i) Caton v. Hamilton (1889), 53 J. P. 504. 

(b) A.-G. v. Antrobus, [1905] 2 Ch. 188, at p. 203. 

(c) In &. v. Orton, cited in Stephen’s Dig. Evidence, 6th ed. p. 48, maps of 
Australia were given in evidence to show the situation of places where the defen- 
dant said he had lived, and in Birrell v. Dryer (1884), 9 App. Cas. 345, the court 
accepted an Admiralty chart as evidence ; see ibid., per Lord BLACKBURN, at 
p- 302. 

(d) Smith v. Lister (1895), 64 Ts. J. (a. B.) 154, at p. 159. 

(ce) 6& 7 Will. 4, c. 71, s. 64; Wilberforce v. Hearfield (1877), 5 Ch. D. 709. 
Compare Jlammond v. Bradstreet (1856), 10 Exch. 390, Ex. Ch., where the point 
was (discussed. 

(f) Copyhold Act, 1894 (57 & 58 Vict. c. 46). See further p. 112, ante, 
and title CopyloLps. 

(g) bid., 8. 52 (4). 

(h) fh. v. St. Mary (Inhabitants) (1821), 4 B. & Ald. 462. Compare #. v. 
Milton (1843), 1 Car. & Mir. 58. 

(i) Sce p. 118, ante ; and title AGricuLTURE, Vol. I., p. 297. 











Part IV.—EVIDENCE OF BOUNDARIES. 


an Inclosure Act is evidence whether a road is a highway or not, it 
is not evidence of the boundaries of the highway where the strip of 
land bordering the highway is not dealt with in the award (k), and 
where a tenant for life under a will of land adjoining the high- 
way accepts, against his interest, an award of the Board under an 
Inclosure Aet which treats the pieces of land adjoining a highway 
as belonging to the waste and not to the adjoining owners, that is 
strong evidence against his successors in title that the pieces were 
in fact part of the waste (0). 


294. Maps and surveys which are not admissible as public 
documents are sometimes received in evidence as admissions of 
persons in privity with those against whom they are tendered, or 
as evidence of reputation (m). 


295. Ecclesiastical terriers, or schedules of the temporal posses- 
sions of parish churches, made from time to time pursuant to the 
87th canon, are receivable in evidence, if they come from the proper 
custody, namely, the bishop’s or archdeacon’s registry or the chest 
of the parish church (n). 

A terrier of glebe lands is evidence against, but not for, the parson, 
unless signed by the parson and by churchwardens not nominated by 
the parson. Its value as evidence is increased if it is signed also by 
some substantial parishioners (0). Buta terrier of a parish which 
is not signed by any parish official or person bearing a public 
character in a parish, is not evidence (p). Entries in parochial 
books are sometimes received as evidence of boundaries (q). 


296. A verdict of a jury in a former action relating to a boun- 
dary is sometimes admissible as evidence of reputation in a subse- 
quent action between different parties (7). 

But an award of an arbitrator is not admissible as evidence of 
reputation (s), though in a subsequent suit between the same parties 


Nl TE er re ey 


(&) R. v. Berger, [1894] 1 Q. B. 823. 

(2) Gery v. Redman (1875), 1 Q. B. D. 161. 

(m) Doe d. Hughes v. Lakin (1836), 7 C. & P. 481; Freeman v. Read (1863), 
4B. &8. 174. See p. 147, post. 

(n) See Coombs v. Coether and Wheeler (1829), Mood. & M. 398; Croughton v. 
Blake (1843), 12 M. & W. 205, at p. 208, where it was said that the custody 
need not be the most proper custody; Sarl v. Lewis (1801), 4 Esp. 1; and 
ae EVIDENCE. As to ecclesiastical terriers generally, see title ECCLESIASTICAL 

AW. 

(o) Buller, N. P. 248; Atkins v. Hatton (1793), 2 Anst. 386. Compare Carr 
v. Mostyn (1850), 5 Exch. 69, where returns made by parsons in answer to 
inquisitions made by the bishop regarding the boundaries etc. of a parochial 
chapelry were admitted as evidence. 

(p) Karl v. Lewis, supra. See Cooke v. Banks (1826), 2 C. & P. 478. 

(q) A.-G. v. Stephens (1856), 6 De G. M. & G. 111. 

(r) Evans v. Hees (1839), 10 Ad. & El. 151; Reed v. Jackson (1801), 1 East, 
30d, at p. 357; Talbot v. Lewis (1834), 6 C. & P. 603; Brisco v. Lomax (1838), 8 
Ad. & EL 198, at p. 210, where LItTLEDALE, J., said that a verdict was not a 
reputation, but was as good evidence as reputation; Nedll v. Devonshire (Duke) 
(1882), 8 App. Cas. 135. See generally, as to the value of verdicts, Lee v. 
Johnstone (1869), L. R. 1 Se. & Div. 426. 

(s) Evans v. Rees, supra. 
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or those claiming through them such an award is admissible, not as 
hearsay, but as evidence property so called (¢). 

So, too, ancient orders of sessions containing statements respect- 
ing boundaries (a), presentments of manorial courts setting out 
boundaries (b), but not decrees purporting to be made by courts 
not known to the law(c), are admissible as evidence of reputa- 
tion. 


297. Copies of proceedings before the Tithe Commissioners, if cer- 
tified under their seal (d), and authenticated orders, licences, or other 
instruments issued by the Board of Agriculture and Fisheries (e), are 
evidence of the matters therein stated. 


298. Extracts from land tax or poor rate assessments are 
evidence of seisin and as such admissible in questions of 
boundary (/). 


Sus-SrEot. 2.—Private Documents. 


299. Ancient documents coming from the proper custody and 
purporting upon the face of them to show exercise of ownership, 
such as leases (g), licences in the nature of leases (h), or documents 
showing that a person in possession is vindicating that possession 
against someone else (7), are admissible as evidence in questions of 
boundary. In the case of a lease the payment of rent is an 


(t) Breton v. Knighé (1837), cited in Roscoe’s Evidence at Nisi Prius, 18th ed. 


p. 220. 


(a) Newcastle (Duke) v. Broxtowe Hundred (1832), 4 B. & Ad. 273. 

(b) Evans v. Rees (1839), 10 Ad. & Hl. 151. 

(c) Rogers v. Wood (1881), 2 B. & Ad. 243. 

(d) Tithe Act, 1836 (6 & 7 Will. 4, c. 71), 8. 2. 
5 Ch. App. 546. 

(e) Board of Agriculture Act, 1889 (52 & 53 Vict. c. 30); Board of Agriculture 
and Fisheries Act, 1903 (3 Edw. 7, c. 31). 

ft) Doe d. Smith v. Cartwright (1824), 1 C. & P. 218; Plaxton v. Dare (1829), 
10 B. & ©. 17 (old rates made by parish officers on the occupiers of the land in 
question) ; Dve d. Stansbury v. Arkwright (1833), 2 Ad. & Hl. 182, n.; Doe d. 
Strode v. Seaton (1834), 2 Ad. & Hl. 171; Anstee v. Nelms (1856), 1 H. & N. 225. 
See Swift v. M‘Zernan (1848), 11 I. Hq. R. 602. 

(9) Malcolmson v. O’ Dea (1863), 10 H. L. Cas. 593, 614; Bristow v. Cormican 
(1878), 3 App. Cas. 641, 653 (boundaries of a private fishery); Beaufort (Duke) 
v. John Aird & Oo. (1904), 20 T. L. R. 602. As evidence of reputation 
in matters of public boundaries, ancient patents and’ inquisitions (Donegall 
(Marquis) v. Templemore (1858), 9I. C. L. R. 374, and Re Belfast Dock Act (1867), 
11. R. Eq. 128 (boundaries cf navigable rivers) ), leases and books of accounts 
(Plaxton v. Dare (1829), 10 B. & C. 17, where in a question of a parish boundary 
the books of accounts contained evidence of the payment of parish rates) are 
admissible. Sce further, as to evidence of public boundaries, title Looan 
GOVERNMENT. 

(1) Rogers v. Allen’ (1808), 1 Camp. 309; Malcolmson v. O'Dea, supra, at 
p. 614. 

(1) Blandy-Jenkins v. Dunraven (Karl), cae 2 Ch. 121, 125,C. A. As to 
the value of acts of ownership in support of ancient documents, see also 
Tlastings Corporation v. Ivall be L. BR. 19 Kg. 558; Bristow v. Cormican, 
supra; Lord Advocate v. Jilantyre (Lord) (1879), 4 App. Cas. 770, 791, where 
the title to the foreshore was evidenced partly by grant and partly from acts 
of ownership; Neill v. Devonshire (Duke) (1882), 8 App. Cas. 135, where 
possession of a fishery was evidenced by the production of, inter alia, a report of 
certain ancient proceedings in court 1n a possessory action. 


See Giffard v. Williams (1869), 
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additional fact equally admissible (k), but proof of such payment is 
not essential to the lease being admitted (J). 


300. The general rule as regards private maps and surveys is 
that they are not receivable in evidence in the strict sense of the 
word either for or against the parties making them (m). 

‘But as between two adjoining proprietors a private map is 
admissible in a dispute as to boundaries, if at the time the map was 
made the two adjoining properties belonged to the person from 
whom both parties derive their respective titles (mn). So also in 
particular circumstances maps may be treated as declarations 
against proprietary interest and receivable in evidence like other 
such declarations (0). 3 

A map annexed to a deed is part of the contract, and as a rule 
must be used as evidence of the parcels (p). Where the connec- 
tion is clear, the map need not be actually annexed to the deed to 
which it refers (q). 

An inaccurate map does not affect or vitiate clear descriptions of 
parcels (r), but under certain circumstances a map or survey may 
override a description of parcels (s). 

‘Where evidence of reputation is admissible, private maps made by 
deceased persons having means of knowledge are admissible as such 
evidence, provided that they are found in the proper custody, and 
proof is furnished of the death of the maker of the map (¢). 


301. Where there is a boundary wall, and the wall has a stone in 
it bearing an inscription to the effect that the wall belongs to the 
adjoining owner, this effectually excludes any question of the 
acquisition of the wall by adverse possession ; and no question of the 
Statute of Limitations, or of adverse possession, or of cesser of 
possession can properly arise (u). 

(k\ Bristow v. Cormican (1878), 3 App. Cas. 641, at p. 683. « 

1) Malcolmson v. O’ Dea (1863), 10 H. L. Cas. 593, at p. 614. 

(m) Anon. (1717), 1 Stra. 95; Wilkinson v. Allott (1777), 3 Bro. Parl. Cas. 684 
(boundaries of glebe lands); Pollard v. Scott (1791), Peake, 18 (map taken by 
parish overseers no evidence as to boundary of a highway, plan made by lord 
of manor not usable as against tenants of manor); Wakeman v. West (1836), 
70. & P. 479; Phillips v. Hudson (1867), 2 Ch. App. 243, at p. 247, where it was 
held that the tenant of a manor cannot use against the lord a plan made by the 
lord. 

(n) Doe d..Hughes v. Lakin (1836), 7 0. & P. 481. 

(0) Bridgman (Sir George) v. Jennings (1699), 1 Ld. Raym. 734, where one 
seised of two manors, during his seisin, caused a survey to be made of one manor 
which was afterwards alienated, and a dispute as to boundaries arose between 
the lords of the respective manors, and the survey was admitted as evidence. 

(p) Starkie on Evidence, 473; Wakeman v. West, supra, at p. 480; Lyle v. 
Richards (1866), L. R. 1 H. L. 222. 

(q) Yates v. Harris (1702), 1 Stra. 95, n. (old map found with muniments of 
title which agreed with the boundaries as adjusted on an old purchase). 

(r) Mellor v. Walmesley, [1905] 2 Ch. 164, C. A. 

(s) Barnard v. De Charleroy (1899), 81 L..T. 497, P. C. 

(t) Meath (Bishop) v. Winchester (Marquess) (1836), 3 Bing. (N. ¢.) 183, at 
p- 200; &. v. Milton (Inhabitants) (1843), 1 Car. & Kir. 58. See also Pipe 
v. Fulcher (1858), 1 HE. & EH. 111; Pollard v. Scott, supra, cases where private 
maps were held inadmissible. As to when evidence of reputation is admissible, 
see p. 141, ante. 

(u) Phillipson v. Gibbon (1871), 6 Ch. App. 428. 


147 


SECT. 2. 


Particular 
Kinds of 
Evidence. 


re 


Private maps 


' and surveys. 


Effect of 
maps on 
parcels. 


Maps as 
evidence of 
reputation, 


Inscriptions 
on boundary 
walls, 


148 BOUNDARIES, FENCES AND Party-WALLS. 


SECT. 2. 302. A preliminary agreement for the sale of property followed 
Particular by a conveyance is not sufficient to fix boundaries, nor, as between 
Kinds of the purchaser and the vendor, except in an action for rectification, 
Hividence. is the agreement even evidence for the purpose of showing what 

Preliminary were the boundaries of the property subsequently conveyed by 
agreement deed, for the agreement is merged in the deed (w). 

foneaTe: Particulars of sale at an auction at which property was sold may, 
ee of where the conveyance is ambiguous, be admitted as evidence of 

boundaries (2). 





Histories. 303. A county history giving the boundaries of a county, though 
admittedly coterminous in part with the boundaries of a manor, is 
not admissible as evidence of the manor boundaries (y). A book of 
general history may, it seems, be given in evidence to ascertain 
ancient facts of a public nature (a), but not particular customs or 
private rights (0). 


~ 


Secor. 3.—Perambulations and other Acts of Ownership. 


Perambula- 304. Perambulations and other acts of ownership are receivable 

tions. in evidence in boundary questions (c). A perambulation of a manor 
by the lord is evidence of an assertion of ownership.by him 
although made in the absence of anyone on behalf of the 
plaintiff (d). 


What acts of 305. To prove a right to the soil, evidence of acts of ownership, 
ownership _— guch as fishing a pond, felling a tree, or preventing persons from 
sa ca taking soil, prevails against presumptive evidence of property 
arising from supposed boundaries the rights to which have never 
been ascertained by possession (e). But such acts of ownership as 
clipping, trimming, and pollarding a fence or cleansing a ditch, 
though admissible in evidence, are not conclusive as to the title 


(w) Williams v. Morgan (1850), 15 Q. B. 782. Asto the admissibility of such 
an agreement or of parol or oral evidence to correct or vary the terms of a deed 
in an action for rectification, see titles DEEDS AND OTHER INSTRUMENTS; 
EVIDENCE; MISTAKE. 

ix) Heroyd v. Coulthard, [1897] 2 Ch. 554. 

y) Evans v. Getting (1834), 6 C. & P. 586; White and Jackson v. Beard (1839), 
2 Curt. 480, 487, 492. 

(a) Read v. Lincoln (Bishop), [1892] A. C. 644. See also White and Jackson 
v. Beard, supra, at p. 492 (boundaries of a parish). 

(6) Buller, Nisi Prius, 7th ed., p. 234. 

(c) Perambulation was in former times one of the ways of ascertaining and 
preserving not only public boundaries, such as those of parishes, towns, counties, 
and forests, but also guusi-private boundaries, ¢.g., of seigniories, lordships, and 
manors. See Vin. Abr. Perambulation ; and, as to parish boundary perambula- 
tions, see Weeks v. Sparke (1813), 1 M. & 8. 679, 687, 689; Taylor v. Devey (1837), 
7 Ad. & El. 409 ; and title LocAL GOVERNMENT. Qucere whether the perambulation 
of a private estate was ever mace. 

(d) Woolway v. Jtowe (1834), 1 Ad. & El. 114. 

(e) Curzon v. Lomax (1803), 5 Esp. 60. See Jones v. Williams (1887), 2 
M. & W. 326, where the question was whether the middle or one side of a stroam 
was the boundary between two ostates, and evidence of acts of ownership was 
admitted to prove the latter proposition; University College, Oxford v. Oxford 
Corporation (1904), 20 T. L. lt. 637, See generally, as to acts of ownership, 
title HVIDENOE. 
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to the fence or ditch where the presumption of law is to the 
contrary (/). 

Though acts done upon one part of land within a boundary 
may be evidence of the ownership of the whole land within such 
boundary (g), yet, as regards lands within a disputed boundary, 
acts of ownership by either party outside the boundary are no 
evidence of title to the lands within (h). 

The mere fact that an adjoining owner has for many years, ¢.g., 
fifty, done slight repairs for the purpose of maintaining a fence 
between his land and that of his neighbour, is no evidence of any 
legal obligation to repair, for such repairs may have been made 
solely for his own benefit, and in pursuance of his obligation to keep 
his own cattle from trespassing on his neighbour’s property. But 
the fact not only that one owner and his predecessors in title have 
always repaired the fence, but also that whatever repairs may have 
become necessary have always been done upon notice from the 
adjoining owner requiring them to be done, is evidence from which 
a prescriptive obligation to fence against the cattle of the adjoining 
owner may be inferred (2). 

The ownership of a several fishery in a river navigable or non- 
navigable, public or private, raises a presumption that the freehold 
is in the grantee of the fishery (k). _ 


Sect. 4.—Boundaries of Copyholds. 


306. The generality and vagueness of descriptions of copyhold 
land on the rolls of manors are well known to the court, and 
therefore a vendor is not required to furnish evidence connecting 
the descriptions with the property agreed to be sold, but specific 
performance will be decreed on proof that the property has actually 
been enjoyed and has passed under the descriptions for forty 
years (). 

Entries on court rolls are evidence of boundaries as between the 
tenants, though such evidence is not always usable by the lord in 
proof of the boundaries of his manor (m). 





(f/f) Henniker v. Howard (1904), 90 L. T. 157; Craven (Earl) v. Pridmore 
(1902), 18 T. L. R. 282; see p. 125, ante. 

(g) Neill v. Devonshire (Duke) (1882), 8 App. Cas. 1385; Hanbury v. Jenkins, 
[1901] 2 Ch. 401, at p. 417. The erection and maintenance of piles on a portion 
of a foreshore is an act of ownership only as regards the particular portion of the 
foreshore upon which the piles stand (Beaufort (Duke) v. John Aird & Co. 
(1904), 20 'T. L. R. 602, at p. 603). 

(h) Clark vy. Elphinstone (1880), 6 App. Cas. 164 (latent ambiguity in 
description of boundary). Compare Doe d. Barrett v. Kemp (1831), 7 Bing. 382. 

(t) Hilton v. Ankesson (1872), 27 L. T. 519 ; Boyle v. Tamlyn (1827), 6 B. & OC. 
329 ; Lawrence v. Jenkins (1873), L. R. 8 Q. B. 274. 

(k) Holford vy. Bailey (1849), 13 Q. B. 426, at p. 444; 4.-G. v. Emerson, [1891] 
A. CO. 649, at p. 654; Hanbury v. Jenkins, [1901] 2 Ch. 401; Beaufort (Duke) 
v. John Aird & Co., supra. See title FISHERIES. 

(1) Long v. Collier (1828), 4 Russ. 267. See also, as to manor boundaries, 
Brisco v. Lomax (1838), 8 Ad. & Hl. 198 ; Evans v. Rees (1839), 10 Ad. & El. 
151; and title CopyHoups. For the powers of the Board of Agriculture and 
Fisheries to determine boundaries of copyholds, see p. 112, ante. 

_(m) Irwin v. Simpson (1758), 7 Bro. Parl. Cas. 306; Standen v. Christmas 
(1847), 10 Q. B. 135. 
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SECT. 5, 


Discovery. 





When dis- 
covery of 
title-deeds 
granted. 


BOUNDARIES, FENCES AND PartTy-WALLS. 


Sect. 5.—Discovery. 


307. Where a question of boundaries is involved, the plaintiff is 
entitled to discovery of all deeds and documents in the possession 
of the defendant which contain the evidence of the title of both (n), 
or which in. any way tend to make out the plaintifi’s case (0). 
Production can only be withheld where the deeds are exclusively 
relevant to the defendant’s case(p).' A defendant, however, cannot 
claim protection on this ground where he himself has caused the 
confusion of boundaries (q). In particular, a tenant holding lands 
of his own with lands demised to him must, in case of a confusion 
of boundaries, produce his own title-deeds to his lessor (7), for it 
is the tenant’s duty to distinguish the boundaries of the land 
demised (s). 


(n) Burrell vy. Nicholson (1833), 1 My. & K. 680, per Lord BrovueHawm, at 
1 


(0) A.-G. v. Emerson (1882), 10 Q. B. D. 191, C. A. Compare Bolton vy. 
Liverpool Corporation (1831), 3 Sim. 467, per SHADWELL, V.-C., at p. 489. 

(p) See Smith v. Beaufort (Duke) (1842), 1 Ph. 209; Lyell v. Kennedy (1883), 
8 App. Cas. 217; and compare Hungerford v. Goreing (1687), 2 Vern. 38. 

(q) Bute (Marquis) v. Glamorganshire Canal Co. (1845), 9 Jur. 1063. 

(r) Southwell (Chapter) v. Thompson (1837), 6 L. J. (cH.) 196. 

(s) Brown v. Wales (1872), 42 L. J. (cw.) 45. 


BRAWLING. 


See CriminaL Law anp ProcepurRE; KccueEsrasticaL Law. 


BREACH OF PROMISE OF MARRIAGE. 


See HusBaND AND WIFE. 


BREACH OF THE PEACE. 


See Criminan Law and Procepure; MaaistRatzs. 
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BREAD. 


See FactortrEs AND WorxKsHops; Foop anp Druas. 


BRIBERY. 


See CriminaAL Law anpD PROCEDURE. 


BRIDGES. 


See Hiagnwayvs, STREETS AND BRIDGES. 


BRITISH DOMINIONS. 


See DEPENDENCIES AND COLONIES. 
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BRITISH SUBJECTS. 


See ALIENS; ConstituTIONAL Law. 


BROKERS. 


See Acency; Insurance; Sate oF Goons; Stock ExcHaNGE. 


BROTHELS. 


See Criminau Law anp PROCEDURE 
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| 
Part I.—Application of Terms. | 
| 


! 
i 
\ 


Secor. 1.—Building and Engineering Contracts etc. : | 


Application 308. The term “ building and engineering contracts ”’ is to be 

of terms. understood as applicable to these headings as a convenient descrip- | 
tion and not as a definition having any strictly legal meaning. 
Such contracts may be defined as those in which one party, called , 
the builder or contractor (a), undertakes to build or construct works } 
on, under or over land. This land is usually in the possession of 
another person, called the building owner or employer (a). 








= en) 


(a) See p. 159, post. 





PaRT I.—APPLICATION OF TERMS. 


Shipbuilding contracts relate to the construction of ships, which — 


generally takes place at the yard or works of the shipbuilder. 

Agreements for the granting of leases of land in consideration 
of the erection of buildings and works thereon are not within the 
scope of this article (b). , 

Another class of contracts connected with building operations are 
contracts for the sale or lease of land, under which restrictive 
covenants as to building are imposed on the purchasers or lessees 
of separate plots of an estate which is being laid out for building. 
The purpose of these covenants is to preserve the character and 
amenities of the estate for the common benefit of the several 
purchasers and lessees, as well as that of the vendor or lessor (¢). 


Sect. 2.—Parties to the Contract. 


Sus-SxEor. 1.—Building Owners and Employers. 


309. The terms “ building owner” and “employer ”’ are applied 
in this title to persons who have employed another person to con- 
struct, or execute work upon, a building or buildings (such as 


houses, shops, warehouses, churches, theatres etc.) on the building. 


owner’s or employer’s land for his benefit, either as occupier or lessor. 
Susp-SEor. 2.—Builders and Contractors. 


310. The term ‘‘ builder ’’ (d) has received judicial interpretation 
on account of its being employed in the repealed Bankruptcy Act, 
1869 (e), and previous Acts (f). The effect of these interpretations 
is that a builder is a person who builds either on his own or 
another’s land for profit (g). In the London Building Act, 1894 (h), 
‘‘builder’’ is defined as meaning the person who is employed to build 
or to execute work on a building or structure, or, where no person 
is so employed, the owner of the building or structure. 

The term ‘‘ contractor ’’ (t) is in popular usage applied to persons 
who are either buildersin alarge way of business, or who undertake 
to perform work which is not comprised within the term ‘‘building”’ 


(b) Building agreements will be found dealt with exhaustively under the 
title LANDLORD AND TENANT. | 

(c) See titles REAL PROPERTY AND CHATTELS REAL; SALE OF LAND. 

(d) ‘‘The master artisan, who receives his instructions from the architect, 
and employs the masons, carpenters etc. by whom the manual work is per- 
formed” (New Eng. Dict., Vol. I., p. 1162). ‘In the practice of civil 
architecture the builder comes between the architect who designs the work and 
the artisans who execute it” (Hingl..Encyc.). ‘‘ A person who carries on the 
various trades requisite in the erection of a building” (Dictionary of 
Architecture). | 

(ce) 32 & 33 Vict. c. 71, s. 4, Sched. I. te 

(7) As to these Acts, see title BANKRUPTCY AND INSOLVENCY, Vol. II., pp. 4, 
324, 325. | 

(g) Hx parte Neirinckxy (1835), 2 Mont. & A. 384. See also Ha parte Hdwards 
(1840), 1 Mont. D. & De G. 3; Stuart v. Sloper (1849), 3 Exch. 700; Hu parte 
Stewart (1849), 3 De G. & Sm. 557; Re Fowler (1851), Fonbl. 201. | 

(h) 57 & 58 Vict. c. cexiil., s. 5 (33). 

() ‘* One who contracts or undertakes to supply certain articles, or to per- 
form any work or service (especially for Government or other public body) at a 
certain price or rate ; in the building and related trades, one who is prepared to 
undertake work by contract” (New Eng. Dict., Vol. IL, p. 915, sub voce 
‘‘Contractor’’). a 
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in 1t8 narrowest sense, as well as to those’ who undertake to execute 
engineering works. 

The term ‘‘ sub-contractor ’’ is applied to.a person to whom the 
whole or a portion of the works, which the builder or contractor has 
undertaken to construct, have been sublet by him. 

The term “specialist” is often applied to sub-contractors who 
are employed to supply some particular kind of work or materials. 


Sect. 8.—Persons connected with the Contract. 
SUB-SECT. 1.—Architects. 


311. An architect (k) is a person who holds himself out as ready 
to design, plan, or supervise the erection of buildings and works 
of various kinds, representing that he possesses the requisite 
artistic and technical knowledge. 

Architects profess in varying degrees to have the knowledge 
necessary to estimate the probable cost of works to be done and the 
value of works executed, but this knowledge is becoming more and 
more the province of quantity surveyors (1). With architects, as 


‘with other professional men, work in the country is less specialised 


than in London (m). 

There is no legal obligation on persons practising as architects 
to pass any qualifying examination or to obtain a diploma, nor is 
their right to recover fees dependent on such conditions. There are, 
however, institutions and associations which require their members 
to have gone throngh prescribed courses of instruction, and to have 
satisfied examiners appointed in that behalf. The Royal Institute 
of British Architects is the most important of these associations, and 
has made rutes for its members in respect of fees, charges ete. (7). 

An architect does not require a licence to practise, nor has he to 
pay any tax or duty on that account, except where he acts as a 
valuer (0). 3 

Naval architects are persons who profess to have similar quall- 
fications with regard to the construction of ships as other architects 
profess to have with regard to buildings. 


SuB-SECT. 2.—Hngineers. 


312. The term “ engineer ’’(p), as employed in connection with 
contracts for the construction of works, is equivalent to civil engineer. 


(k) ‘* A skilled professor of the art of building, whose business it 1s to prepare 
the plans of edifices, and exercise a general superintendence over the course of 
their orection”? (New Eng. Dict., Vol. I., p. 434). ‘*A person skilled in the 
art of building; one who understands architecture, or whose profession it is to 
form plans and designs of buildings and superintend the execution of them”’ 
(Cent. Dict., Vol. I., p. 297). See also Dictionary of Architecture, sub voce 
“ Architect,” and references there cited. See also O. Masselin, ‘“‘ Responsabilité 
des Architectes”’ (1879), s. 37. 

1) See p. 161, post. 

en As to the obligation of the architect to possess competent professional 
skill, see p. 291, post. 7 

(n) See the Calendar of the Royal Institute of British Architects for the 
current year. 

(0) Seo p. 163, post, and title VALUERS AND APPRAISERS. _ 

(p) *‘One whose profession is the designing and constructing of works of 
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\Eingineers are divided into many classes, corresponding with the  Szcr. 3. 
special branches of applied science in which they have specialised. _ Persons 
As in the case of architects, no educational qualification or connected 
» diploma is necessary for the exercise of the profession of an engineer, With the 
‘but a member of the profession holds himself out as having pro- Contract. 
‘fessional skillin some particular class or classes of work (such as the Qualifications. 
construction of bridges, docks, harbours, canals, roads, railways, 
drainage works etc.), which he undertakes to superintend, or for 
which he prepares plans, specifications etc. 
In the case of many engineering contracts the temporary works Appliances 
or appliances which are necessary for the construction of the °&*: av P 
permanent works are so important that they are designed by the Works 
engineer and made part of the contract (q), while in the case of 
building contracts the scaffolding and other temporary appliances 
are nearly always left to the discretion of the builder. 
Persons who contract to execute engineering works in many cases 
describe themselves as engineers, but in this title they are described 
as contractors, while the term “engineer” is restricted to the engineer 
employed to design or supervise such works. 





313. As the engineer who is responsible to his employer for the Resident 

proper planning and construction of the works is not always able °78'n¢er- 
to give constant and undivided attention to the details of the work, 
it is a common practice for a resident engineer to be appointed. 
The position and functions of a resident engineer under different 
contracts vary considerably. He may be a mere servant or agent 
of the employer, like a clerk of the works in a building contract, or 
his position may be analogous to that of the engineer (7). 


SuB-SEcT. 3.—Quantity Surveyors. 


314. Plans, drawings, and specifications of building and engineer- Bills of 
ing works are generally so complicated in their nature as to necessi- quantities. 
tate, if tenders are required, the making of calculations to ascertain 
the amount of each kind of work required under the contract, e.g., 
excavation, brickwork, masonry etc. The results of these calcula- 
tions are called bills of quantities, and the persons employed to 
make these calculations are called quantity surveyors (a). | 

The term ‘‘quantity surveyor” has been judicially construed as Quantity 
meaning a person ‘‘ whose business consists in taking out in detail surveyor. 
the measurements and quantities, from plans prepared by an archi- 
tect, for the purpose of enabling builders to calculate the amounts 
for which they would execute the plans” (6). This definition only 
applies in relation to building contracts, but with the obvious 


public utility, such as bridges, roads, canals, railways, harbours, drainage 
works, gas and water works etc.” (New. Eng. Dict., Vol. I., p. 177). See also 
Dictionary of Architecture, swb voce ‘‘ Civil Engineering’’; and Cresy, Encyclo- 
peodia of Civil Engineering. 

(9) Thorn v. London Corporation (1876), 1 App. Cas. 120. 

(r) See Re De Morgan, Snell & Co. and Rio de Janeifo Flour Mills (1892), 
Hudson on Building Contracts, 3rd’ed., Vol. II., p. 198. 

(a) See p. 163, post. 

(6) Taylor vy. Hall (1870), 41. R. C. L. 467, per Morris, J., at p. 476. 


' H.L.—III. G 
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interchange of engineer for architect and contractor for builder, it 
becomes applicable to engineering contracts. 

In many cases quantity surveyors carry on the separate and 
distinct business of preparing bills of quantities, but sometimes 
the architect in charge of the particular works performs the duties 
of a quantity surveyor himself. 

Other duties falling within the scope of a quantity surveyor’s 
employment are the taking out of quantities to reduce work when 
it is found that no tender can be obtained to do the work, except 
at a price exceeding that which the building owner or employer i is 
willing to expend, the measurement and valuation of work for 
progress certificates, and the taking out of quantities for and the 
pricing of deviations from the contract (c). 


Sus-SxEcr. 4.—Surveyors. 


315. The word “surveyor ”’ is a vague designation, and includes a 
quantity surveyor, but a land surveyor is a person who professes to 
be skilled in the surveying and valuing of land and buildings and 
various kinds of work incident and ancillary thereto (d). 

Most local authorities have the power of appointing surveyors, 
who perform various duties under the Public Health and other 
Acts. In these circumstances the surveyor to some extent is in 
the position of an architect or engineer according to the nature of 
the duties in question. 

SuB-SECT. 5.—Valuers. 


316. A valuer or appraiser (e¢) is one who professes to have a 
knowledge of the theory and practice of valuing matters connected 
with some particular trade or business. 

An appraiser is defined by statute(f) as a person who values or 
appraises “any estate or property real or personal, or any interest 
in possession or reversion, remainder, or contingency in any estate 
or property real or personal, or any goods, merchandise, or effects 
of whatsoever kind or description the same may be, for or in 
expectation of any hire, gain, fee, reward, or valuable consideration 
to be therefor paid him.” 


317. Any person acting as valuer and appraiser is required to 
be licensed (g), and a penalty of £50 is imposed on any person 
appraising or valuing without a licence (h). All appraisements 
and valuations, including those of “ dilapidations or repairs. wanted, 
or materials and labour used or to be used in any building or of any 





(c) As to the duties, liabilities, and remuneration of quantity surveyors, sce 
pp. 310 et seq.; post. 

(2) Seo Dictionary of Architecture, sub voce ‘‘Survey,”’ “Surveyor.” As to 
quantity survoyor, sco p. 161, ante. 

(¢) See title VALUERS AND APPRAISERS, whero valuers and appraisors are 
dealt with fully. 

(f/) Appraisors’ Licences Act, 1806 i Geo. 3, c. 43), 8. 4, extended to 
Ireland by Stamp Duties Act (Leland), 1842 (56 & 6 Viet. c. 82), s. 19. 

(jg) Revenue Act, ar (8 & 9 Vict. c, 76), 8. 1; Revenue (No, 2) Act, 1864 
(27 & 28 Vict. c. 56), 8 

(2) Inland avons ‘Act, 1890 (53 & 54 Vict. c. 21), 8. 21 (1): 
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artificer’s work,” must be written out upon stamped paper within 
fourteen days of being made, and the employer is forbidden to pay 
for the valuation if this requirement is not complied with, under a 
penalty of £20 (i). — | 

These provisions as to licences and duties apply not only to 
persons who regularly exercise the business or occupation of a 
valuer or appraiser, but also to persons, such as architects, who 
make an appraisement in even one single instance(k). On the 
other hand, “‘ appraisements or valuations made for, and for the 
information of, one party only, and not being in any manner 
obligatory as between the parties,” e.g., estimates of the probable 
cost of the work, are not lable to stamp duty, and are also appa- 
rently not subject to the obligation of a licence (/) being necessary 
for the person making them (m). 


Sus-Sror. 6.—Clerks of the Works. 
318. A clerk of the works is a person employed sto superintend 


the construction of buildings and other works in order to ensure 


that the builder supplies proper labour and materials (n). He is 
subordinate to the architect, and his powers should be negative— 
that is to say, he should only have power to disapprove of materials 
and work, and not to bind the building owner by approval of them. 
The architect is not entitled to rely implicitly on the efficiency 


of the clerk of the works, but must himself exercise reasonable 


supervision (0). 
Susp-Sror. 7.—Builders’ Merchanis. 


319. The terms ‘‘ builder’s merchant’? and ‘‘ merchant’’ are 


used to denote a person whose business it is to supply a builder 
with the materials and plant by means of which he executes the 
work intrusted to him. Itis not unusual in building contracts to 
designate the particular merchants from whom special materials 
are to be obtained (p). 


Srot. 4.—Buills of Quantities. 


320. ‘‘ Bills of quantities’ is the name given to a detailed state- 
ment of the different items of work, labour and materials which it 
is estimated will be required for the proposed work. The bills of 
quantities are usually split up into several bills, such as the car- 
penters’ bill, the masons’ bill etce., and are provided with a blank 


(«) Stamp Act, 1891 (54 & 55 Vict. c. 39), 5. 24, Sched. See Leeds v. Burrows 
(1810), 12 Hast, 1; Perkins v. Potts (1814), 2 Chit. 399. 

(k) Palk v. Force (1848), 12 Q. B. 666; Northampton Gaslight Co. v. Parnell 
(1855), 15 O. B. 630. 


(2) Stamp Act, 1891 (54 & 55 Vict. c. 39), Sched. I. See also Atkinson v. Fell. 


(1816), 5 M. & S. 240; Jackson v. Stopherd (1834), 2 Cr. & M. 361. 


(m) For the difference between an award under arbitration and a valuation 


or appraisement, see p. 283, post; and title ARBITRATION, Vol. L, p. 441. 

n) See Dictionary of Architecture, sub voce ‘‘ Clerk of the Works.” 

0) Saunders v. Broadstairs Local Board (1890), Hudson on Building Con- 
tracts, 3rd ed., Vol. II., p. 159; see also Lee v. Bateman (Lord) (1893), Times 
(31 October, 1893). See p. 299, post. 

(p) See p. 279, post. 
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money column for the builder to fill up, and by the addition of the 

sums filled in the builder can arrive at the amount of his tender. 
The bils of quantities are usually prepared by a quantity sur- 

veyor (¢), but sometimes the architect himself undertakes the work. 


321. If the building owner actually guarantees the accuracy of 
the bills of quantities, he is responsible to the builder for the 
consequences of any inaccuracy therein ; but in the ordinary course 
of business the building owner or his architect merely forwards the 
bills of quantities to the builder or contractor for the purpose of a 
tender. In these circumstances, should the quantities be inaccurate, 
the employer will be under no liability to a contractor who has 
tendered, though the maccuracy in the bills of quantities may have 
induced the contractor to tender at an inadequate price to construct 
a complete work fora lump sum(r). And it makes no difference 
whether the bills of quantities are prepared by the architect or by 
an independent, quantity surveyor (s). 

If, however, the contractor has made mistakes in his arithmetical 
computations, which must have been obvious to the employer (2), 
or there are mutual mistakes as to the meaning of the contract, the 
contractor may be able to obtain relief in equity. 


322. On the other hand, if the builder can show that the 
quantity surveyor was the building owner’s agent to make a repre- 
sentation as to the correctness of the quantities, and that he was 
guilty of fraudulently making the quantities less than in fact they 
should be, and that the building owner knew this and sanctioned 
it, so that the tender of the builder was obtained by fraud, the 
builder would be entitled to have the contract set aside (wu). 


sect. 5.—Incidents of Building, Engineering, and Shipbuilding 
Contracts. 


323. By reason of the principle of law shortly expressed in the 
maxim Quicquid plantatur solo, solo cedtt (w), the materials supplied 
by the builder or contractor, as soon as they are affixed to the land 
belonging to the building owner or employer, become annexed to 


(q) See p. 161, ante; pp. 309 ef seq., post. 

(r) Sherren vy. Harrison (1860), Hudson on Building Contracts, 3rd_ed., 
Vol. IT., p. 6; Scrivener v. Pusk (1866), L. R. 1 C0. P. 715; Sharpe v. San Paulo 
Rail. Co. (1873), 8 Ch. App. 597; Pearson (S.) & Son, Lid. v. Dublin Corporation, © 
[1907] A. ©. 351. See, however, Patman vy. Pilditch (1904), reported in The 
Builder (16 July, 1904), where a lump sum contract provided that a building 
was to be erected according to the plans, invitation to tender, specification, and 
bills of quantities signed by the contractors, and it was hold, per CHANNELL, J., 
that the amount of work was defined by tho bills of quantities, and that the 
contractors were entitled to charge oxtra for excess. 

(8) Young v. Blake (1887), Hudson on Building Contracts, 3rd ed., Vol. IL., 

. 106. 


(t) Neill v. Midland Ratl. Co. (1869), 17 W. R. 871 ; and compare Garrard v. 
Frankel (1862), 30 Beay. 445. 

(u) Scrivener v. Vask (1866), 18 O. B. (N. 8.) 785, per Brus, J., at p. 793. 

(w) Wentworth, Offico of Executors, 14th ed., p. 145; Omne quod (solv) 
inedificatur solo cedit (Ilota, lib. 3, cap. 2, 8. 12). 
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and form part of the freehold (x). The builder has no lien on the 
work he has done for his employer, and can only obtain payment 
of his price by bringing an action (y); thus, the rights of the 
parties are different from those in an ordinary contract for the 
manufacture of “‘future goods,’”’ where, for instance, a person is 
employed on his own premises to construct a chattel, e.g., a ship, 
from his own materials (a) for another. 

The affixing of the work and materials to the freehold, and the 
consequent change of property in them, does not in itself con- 
stitute an acceptance of the work and materials by the building 
owner (0). 


324. Shipbuilding contracts in many cases are analogous in 
their incidents to building and engineering contracts by reason of 
a provision, which in most cases they contain, to the effect that 
the property in the incomplete ship shall vest in the employer 
at some fixed period, e.g., on the payment of the first instalment of 
the price (c). The materials worked into the ship then become the 
;property of the employer, on the principle of accession (d), which 
‘applies equally whether the property into which the materials are 
worked be fixed or movabie property. Bricks built into a wall 
become part of the house; thread stitched into a coat which is 
under repair, or planks and nails and pitch worked into a ship 
under repair, become part of the coat or the ship (e). 


325. Among the peculiarities of building and engineering 
contracts owing to the nature of their subject-matter are the 
following :— 

The building owner or employer (unless he is an architect or 
engineer) finds it difficult to describe the work which he requires to 
‘be carried out. Consequently a necessity arises for the employment 
of professional persons to explain the requirements of the building 
owner, by preparing plans, drawings, and specifications ete. which 
will enable the builder or contractor to put a price upon the work 
to be contracted for. 

Difficulties also arise from the building owner not andénstandine 
the technical details of plans, specifications etc. which have been 
prepared, so as to be able to see beforehand whether the work 
described in them corresponds exactly with what he actually 
requires to be done. 

Circumstances may, and often do, arise during the construction 
of the works which require in some respect a modification of the 
original scheme. ‘This consideration necessitates the insertion in 
the contract of conditions providing for alterations, additions, and 





,°) Johnson v. Crew (1836), 5 Upper Canada Q. B. (0. 8.) 200, per MACAULAY, J., 
at p. 204. 

(y ¥} See p. 264, ost. 

(a) See title SALE oF Goons. 

(6) As to what constitutes acceptance, see p. 203, post. 

(c) For forms of contract containing such provision, see Encyclopedia of 
Forms, Vol. II., pp. 602, 614. 

(d) For which see title PERSONAL PROPERTY. 

(e) Appleby v. Myers (1867), L. R. 2 OC. P. 651, per BLAGEBURN, J., at p. 659. 
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omissions in the works, and variations of particular stipulations, 
without abrogating the contract itself. 
The works require professional supervision during the course of 


construction for the purpose of ensuring that the builder or con- 


tractor is faithfully performing all the stipulations of his contract 
as to quality both of materials and workmanship. 

When plans and specifications have been prepared by an archi- 
tect or engineer, the builder or contractor often will not give an 
estimate until bills of quantities have been prepared (f/f). 

Building and engineering contracts sometimes contain terms 
giving to the architect or engineer (who has to superintend the 
works as the agent of the building owner or employer) powers of 
determining either by certificate or arbitration the rights of the 
parties (9). 


ll.—Formation and Construction of 
the Contract. 


Secor. 1.—Tenders. 


Part 


SuB-SEcT. 1.—Mode of obtaining Tenders. 


326. As has already been stated (h), plans and specifications of 
the intended works have to be prepared, and usually quantities 
taken out, before builders or contractors can or will offer to under- 
take the construction of the work. Various courses are open to the 
building owner or employer; e.g., either to endeavour to enter into 
a contract with a builder or contractor for the construction of the work 
for a lump sum, or to employ a contractor without any stipulation 
as to price, in which case there is an obligation to pay him a fair and 
reasonable price, or to agree to pay for the work at a price to be fixed 
by the valuation of a third party or in accordance with a schedule 
of prices. 

If the course is adopted of endeavouring to find a builder to 
contract for the works, the employer has to obtain tenders or offers 
from builders or contractors, that is to say, estimates of the cost at 
which they are willing to undertake the works. Sometimes a 
single contractor is asked to tender ; sometimes several contractors, 
selected either by the employer himself or by his architect or 
engineer, are invited to tender (2); and sometimes, again, tenders 
are advertised for (4), in which case it is open to any person to send 


in a tender. 
SuB-SEOT. 2.—ZJnvttation to tender. 


327. An invitation to tender is a mere attempt to ascertain 
whether an offer can be obtained within such a margin as the 








(7) See p. 163, ante. 

g) Seo p. 281, post. 

h). Seo p. 161, ante. 

(*) For form of invitation to be used in such a case, soe lncyclopdia of 
Forms, Vol. II., p. 574. 

(<) For forms of advortisoment, see Encyclopsedia of Forms, Vol. II., p. 575. 








PaRT I].—FoORMATION AND CONSTRUCTION OF THE CONTRACT. 


building owner or employer is willing to adopt, or, in other words, 
‘is an offer to negotiate, an offer to receive offers, an offer to 
chaffer (1). . 

It is usual where tenders are invited to publish the fact that the 
building owner or employer does not bind himself to accept the 
‘lowest or any tender, but such a reservation is unnecessary, and is 
inserted ex abundantt cautela (m). | 

The employer may at any moment revoke the invitation to tender, 
and cannot be made responsible for any expenses incurred by persons 
in connection with the preparing of tenders (7). 

A person making a tender (0) is entitled to withdraw it at any 
time before acceptance (p), but if he does not do so, it remains in 
force until it is accepted or lapses by effluxion of time (q). 


Sus-Sxcr. 3.—Acceptance of a Tender. 


328. The unconditional acceptance of a tender by the employer 
binds both parties, and a contract is thereby formed, the terms of 
which are ascertainable from the invitation to tender, the tender, 
the acceptance, and any other relevant documents (r). 

The fact that a formal contract is agreed to be entered into 


makes no difference, if the parties at the time of the acceptance had 


a contracting mind, and merely contemplated the setting down of 
the terms on which they were agreed in a formal instrument (s). 
If, however, the acceptance is not unconditional, and the particular 
stipulations of the contract are left open to be fixed in a document 
to be subsequently prepared, there is no contract binding on either 
party (¢). | 

It makes no difference if the person tendering should describe 


his offer as an “ estimate,” as it is still equally an offer. Further, 


(7) For a full discussion of the law relating to tenders, see title ConTRAcT. 

(m) See Spencer v. Harding (1870), L. R. 5 C. P. 561, 

(n) The principle in this case is the same as where goods are advertised to be 
sold by auction and subsequently withdrawn, in which circumstances an 
intending purchaser has no ground of action to recover his expenses of attending 
the sale (Harris v. Nickerson (1878), L. R. 8 Q. B. 286; see title AUCTION AND 
AUCTIONEERS, Vol. I., pp. 509, 511). But see Pauling v. Pontifex (1852), 
1 W. R. 64, where it was held that the conduct of the parties was such that, 
coupled with a custom of the trade, it implied an acceptance of the lowest 
tender. 

(0) For forms of tender, see Encyclopzedia of Forms, Vol. IT., pp. 576, 577. 

(p) See title Contract, and Bristol, Cardiff, and Swansea Aerated Bread Oo. 
v. Maggs (1890), 44 Ch. D. 616. 

(q) See Murray v. Rennie (1897), 24 R. (Ct. of Sess.) 965. The acceptance must 
be within a reasonable time. ‘‘ That reasonable time can never extend after 
the time at which the contract was to commence ” (Metropolitan Asylums Board 
(Managers) v. Kingham & Sons (1890), 6 T. L. R. 217, per Fry, LJ., at p, 218). 

(r) Wimshurst v. Deeley (1845), 2 C. B. 258; Thorn v. Commissioners of Her 
Majesty's Works and Public Buildings (1863), 32 Beav. 490; Great Northern Rail. 
Co. v. Witham (1873), L. R. 9 C. P. 16; Tancred, Arrol & Co. v. Steel Co. of 
Scotland (1890), 15 App. Cas. 125; .4.-G. v. Stewards & Co. (1901), 18 T. L. R. 130. 

{) Navan Union v. M‘Loughlin (1855), 4 I. C. Tu. R. 451; Lewis v. Brass (1877), 
3 Q. B. D. 667; Seaton Brick and Tile Co. v. Mitchell (1900), 2 F. (Ct. of Sess.) 
550; and see title ConTRACT. 

(t) Kingston-upon-Hull (Governor, Guardians etc.) v. Petch (1854), 10 Exch. 610; 
Wood vy. Silcock (1884), 50 L. T, 251 ; see title Contract for a full treatment of 
this question. 
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there is no custom that a letter so headed should not he treated as 
an offer, and if such a custom existed it would be contrary to law (w). 

According to the custom of the trade, when the old materials of 
a building about to be removed are offered for sale without reserve 
as to the quantity, the whole of the materials are understood by 
vendor and purchaser to be included in the sale (a). 

In the case of a corporation or public body required to contract 
under seal (b), the acceptance of a tender must be sealed, but this 
sealing may be done by affixing the seal of the public body to the 
resolution authorising the acceptance (c). 


SUB-SECT. 4.—Acceptance obtained by Secret Commission. 


329. Where the architect or other agent of the building owner 
without the knowledge of the building owner receives or agrees to 
receive a commission from the builder to induce him to influence 
the building owner to accept the tender, the architect and builder 
are guilty of a fraud, in consequence of which the building owner 
is entitled either to avoid the contract (d), or, if the contract is 
affirmed, to recover the amount of the commission from the agent 
who has received it, and also to recover damages from the builder 
who has been guilty of corrupting the architect or agent (e). 

The civil remedy against the architect who has been bribed 
is in the nature of a common law action for money had and received 
to the use of the employer, who is not entitled to follow the money 
through the account of the architect as trust money (/). 

The corruption of an agent is a misdemeanour on the part of 
both the briber and the bribed, and the offender is liable to 
imprisonment for a term not exceeding two years with or without 
hard labour and a fine not exceeding £500, or, on summary 
conviction, to imprisonment for a term not exceeding four months 
and a fine not exceeding £50 (g). 

If the employer is a public body, both the builder who has offered the 
commission and the member, or servant, or agent of the authority 
who has accepted it are under a special criminal liability (h). 


(u) Croshaw vy. Pritchard (1899), 16 T. L. R. 46. 

(a) Thorn v. Commissioners of Her Moyesty’s Works and Public Buildings (1863), 
32 Beav. 490, per Romityy, M.R., at p. 496. 

(b) Dartford Union Guardians v. Trickett (1888), 59 L. T. 754; and see Public 
Health Act, 1875 (88 & 39 Vict. c. 55), s. 174 (1); and title CorporaTIons. 
This sub-section is obligatory, and not merely directory (Young v. Leamington 
Spa Corporation (1883), 8 App. Cas. 517). 

(c) As to the sealing of contracts by a local authority, see titles Locar 
GOVERNMENT; METROPOLIS. 

(d) As to secret commissions generally, see title AGENOy, Vol. I., pp. 189, 216. 

(e) Panama and South Pacific Telegraph Co. v. India-rubber, Gutta-percha, and 
Telegraph Works Co. (1878), 10 Ch. App. 515; Salford Corporation v. Lever, 
f1891] 1 Q. B. 168; Grant v. Gold Hxploration and Development Syndicate, Ltd., 
[1900] 1 Q. B. 238. 

(f) Lister & Co, v. Stubbs (1890), 45 Ch. D. 15; Powell v. Hvan Jones & Co., 
[1905] 1 K. B. 11. 

(y) Prevention of Corruption Act, 1906 (6 Hdw. 7, c. 34). See further on this 
Act, title CrimiInaL LAw AND PROCEDURE. 

(hk) Public Bodies Corrupt Practices Act, 1889 (52 & 53 Vict. c. 69), ss. 1, 2. 
See further on this Act, titles CrimiInan LAW AND PrRocEDURE; PUBLIO 
AUTHORITIES AND PUBLIC OFFICERS. 
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Sun-SEcr. 5.—Acceptance where the Tender has been induced by 
Misrepresentations, 


330. If the building owner or employer has made fraudulent 
representations as to the facts which have deceived the person f 
‘tendering and caused him to make a disadvantageous tender, the 
‘builder or contractor who has had his tender accepted, on discover- 
ing the fraud, may rescind the contract and, if necessary, bring an 
action for the purpose (?). But if he continues to act upon the 
contract after he has discovered the fraud, he will be held to have 
- abandoned his right to have it rescinded (7). Insuch circumstances 
in an action for work and labour done he cannot recover more 
than the contract price (x). 

But, although the right to have the contract rescinded may hae 
been lost, the builder may still have a right of action of tort for 


deceit against the building owner in addition to his right to recover 


the price (/). 

It makes no difference whether the building owner or employer 
has made the representations himself, or whether they were made 
with his knowledge or privity by an agent (m). 


331. Neither the building owner or employer, nor the person 
who has taken out the quantities, impliedly warrants the correctness 
of the bills of quantities. If supplied to the builder in the ordinary 
course they do not amount to anything more than a representation 
of a belief (x) by the sender that they are accurate (0). 

So also if statements as to existing facts are made as being thé 
best information in the possession of the employer, or the con- 
tractor is expressly directed to satisfy himself as to the correctness 
of the statements—e.g., as to levels, strata etc.—the person making 
the statements is not responsible, except where there is an intention 
to deceive the contractor (/p). 


Sus-Sxcr. 6.—Unauthorised Acceptance by Agent. 


332. If an agent who is not authorised in that behalf accepts a 
tender, the employer is not bound by this acceptance (q); but if he 
should ratify the unauthorised acceptance, both parties are bound 
from the date of the acceptance so ratified (r). 


(1) See title Contract. 

( 2 Ormes v. Beadelb (1860), 2 De G. F. & J. 333. 

(k) Selway v. Fogg (1839), 5M. & W. 83. 

(1) See Pearson (S.) & Son, Lid. v. Dublin acid [1907] A. 0. 351. 

(m) Kimberley v. Dick (1871), L, R. 13 Eq. 1 

(n) See p. 164, ante. ‘¥t [a bill of quantities] i is an estimate, an estimate which 
a reasonable person, such as a builder, would probably act upon as being an 
honest representation made by askilled person, but beyond that it does not go” 
(Re Ford & Co. amd Bemrose & Sons (1902), Hudson on Building Contracts, 
3rd ed., Vol. IL., p. 354, per Coutuns, M.R., at-p. 363). 

(0) Priestly y. Stone (1888), 4T.L. B. 730. See further, as to this subject, 
p. 164, ante; pp. 298, 312, post. 

(p) ‘Bottoms v. York Corporation (1893), Hudson on Building Contracts, 
3rd ed., Vol. IL., p. 220; ° Pearson (S.) & Son, Lid. v. Dublin Corporation, 
supra. 

(0) See title Aaznoy, Vol. L., p. 207. 

(r) Ibid., p. 173. 
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SuB-SEcT. 7.—Stamping of an Acceptance. 


300. One of the documents which constitute the contract must 
be stamped (s). If not under seal an agreement requires a sixpenny 
stamp ; if under seal ten shillings (a). 


SuB-SEcr. 8.—Agreements not to Tender. 


334. An agreement between two or more persons not to tender 
for a contract is valid and enforceable (b), and there is nothing 
illegal in the owners of commodities agreeing that they will sell as: 
between themselves at a certain price, leaving one of them to make: 
any other profit that he can (c). Even if such a contract should. 
be in restraint of trade and not enforceable by law, it would not be: 
“unlawful” within the more accurate meaning of the word, 
namely, as contrary to law, so as to give a right to bring an action: 
for damages on the ground of conspiracy (d). 


Sror. 2.—Formation of the Contract. 
Sus-Secr. 1.—Jn General. 


305. As has already been stated (e), when a tender has been 
unconditionally accepted a completed contract is formed, the terms 
of which can be ascertained from the invitation to tender, the 
tender, and the acceptance thereof, and any other relevant 
documents (f), and either party can successfully object to the 
introduction of any new term (9). 

Where the contract need not be and is not in writing, the ques- 
tion whether or not a contract has actually been entered into will 
be determined by a consideration of all the facts upon which the 
contract is said to be based (h). 


336. Consideration is necessary, except in the case of a contract 
by deed, to support the contract; thus, a promise by a building owner 
or employer to pay extra, for work already included in the builder’s 
or contractor’ S contract is made without consideration (i). If the 





(s) Coker v. Vout. (1860), 2F.& F. 9 

(4) Stamp Act, 1891 (54 & 55 Vict. c. 5 89), Sched. I.; and see further, title 
REVENUE. 

(b) Galton vy. Emuss (1844), 13 L. J. (cH.) 388 ; Re, Carew (1858), 26 oo 
187; Heffer v. Martyn (1867), 36 L. J. (cw.) 372; Jones v. North (1875), L 
19 Eq. 426; Chattock v. Muller (1878), 8 Ch. D. 177. 

(c) Jones v. North, supra, per Bacon, V.-C., at p. 480. 

(d) See Mogul Steamship Co. v. McGregor, Gow & Co., [1892] A. C. 25, and 
titles. ConrRACT; TRADE AND TRADE UNIONS. 

(ec) See p. 168, ante. 

(sf) Wimshurst v. Deeley (1845), 2 O. B. 258; Thorn v. Commissioners of: 
ITer Majesty’s Works and Public Buildings (1863), 32 Beay. 490; Great Northern: 
Rail. Co. v. Witham ay L. R. 9 0. P. 16; Tancred v. Steel Co. of Scotland 
(1890), 15 App. Cas. 125 ; A.-G. v. Stewards & Co. (1901), 18 T. L. R. 180. 

(g) Lewis v. Brass (sin. 3 Q. B. D. 667. 

(h) Allen vy. Youull (1844), 1 Car. & Kar. 315. See also Smith v. Neale (1857), 
20. B. (nN. 8.) 67; Ltussell v. Trickett (1865), 13 L. T. 280. 

(t) Sharpe v. San Paulo Ruil. Co. (1873), 8 Ch. App. 597, per JAMES, L.J., at 
p. 608; and compare J/arris vy. Watson (1791), 1 Peake, 72; Stilk v. Mh yrich 
(1809), 9 Camp. 317. Sec title Conrracr, ” 
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consideration for the contract is illegal the contract is not 
enforceable (4). | 
Sus-SeEcr. 2.—Necessity of Writing. 

837. Building and engineering contracts, though they are almost 
invariably in writing, only require to be in writing when they 
come within the provisions of the Statute of Frauds (/) or those of 
the Sale of Goods Act, 1893 (m), or when they are made with a 


corporation in respect of matters as to which such corporation can 


only contract in writing or under seal (n). 


338. Contracts to construct buildings, or engineering works, 
are contracts for work and labour, and do not require to be in 
writing as contracts for the sale of goods. 

The distinction between a contract for the sale of a chattel and 
one for work and labour depends upon whether or not the 
expenditure of work and materials results in the production of a 
chattel the property in which passes by an actual sale (0). 

It has never been held that building and engineering contracts 
as such are required to be in writing as involving an interest in 
land (p), except contracts to pull down existing works where the 
contractor agrees to purchase the old materials (q). These latter 
were formerly held to be contracts affecting an interest in land (7); 
but since 1894 they are contracts for the sale of goods (8). 


339. The Statute of Frauds requires promises to answer for the: 


debt of another to be in writing(a). The usual case where an 
obligation of this nature arises in respect of a building conic is 
where there is an actual guarantee (0). 


(k) Windhill Local Board vy. Vint (1890), 45 Ch. D. 351; Scott v. Brown, 
Doering, McNab & Co., [1892] 2 Q. B. 724, C. A. 

(1) 29 Car. 2, c. 3, s. 4. See title Conrract. For a full discussion of 
written contracts and the rules relating to their form and construction, see 
title DEEDS AND OTHER INSTRUMENTS. All contracts as to interests in 
land must be in writing, but ordinary building and engineering contracts do 
not come within this provision, although building agreements, which contem- 
plate the grant of a lease to the builder, do. See title REAL PROPERTY AND 
CHATTELS. REAL. 

(m) 56 & 57 Vict. c. 71, 8.4. See further, title Sanu oF Goons. 

(n) As to this, see p. 172, post, 

(0) See titles Contract; SALE oF Goops; WoRK AND ieee and see 
specially Lee v. Griffin (1861), 1B. & §. 272, per BLACKBURN, J., at p. 277; 
Clark v. Bulmer (1843), 11 M. & W. 248; Clay v. Yates (1856), 1 EH. &N. 73; 
Diaon v. London Small Arms Co. (1876); i App. Cas. 632. 

(p) See McManus v. Cooke (1887), 35 Ch. D. 681. 


(q) As, for instance, when the temporary Vauxhall Bridge was discontinued, . 


the contractor agreed to remove it, and pay to the London County Council 
£50 for the privilege of retaining the materials, 

(r) Lavery v. Pursell (1888), 39 Ch. D. 508. 

(s) This is in consequence of the definition of ‘‘ goods” in s. 62 (1) of the Sale 
of Goods Act, 1893 (56 & 57 Vict. c. 71), which includes “things attached to or 
forming part of the land which are agreed to be severed before sale or under the 
contract of sale.” The effect is the same whether Lavery y. Pursell, supra, is 
superseded by this statutory provision or not. The contract must be in writing 


either by reason of the Sale of Goods Act,‘1893 (56 & 57 Vict. c. 71), alone, or 


by reason of both that Act and the Statute of Frauds. 

(a) 29 Car. 2, c. 3, 8.4; Lakeman v. Mountstephen (1874), L. R. 7 H. L. 17; 
and see title GUARANTEE. 

(b) As to Bape eee, see p. 279, bak: 
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Contracts for the employment of architects, engineers and sur- 
veyors, and building and engineering contracts, are also required to 
be in writing, if they are not to be performed within the space of 
one year from the making thereof (c). 

In cases where the Statute of Frauds applies, and the contract 
dees not comply with the statutory provisions, if the builder has 
executed his part of the contract he may be able to obtain relief, 
on the ground of part performance; for though the court will not 
decree specific performance of a building contract, yet when the 
builder has performed his part of the contract it will order payment 
of the price (d). 


340. Except in the case of covenants in leases depending on the 
creation of the interest in land contemplated by the lease, a party 
may sue though he has not executed the contract(e), even though 
that party be a corporation (f) ; and by suing a party affirms the 
contract and becomes bound by it (g). 


Sus-SEcT. 3.—Contracts with Local Authorities and Corporations. 


341. In the case of urban authorities acting under the Public 
Health Acts, contracts whereof the value or amount exceeds £50 
are required to be in writing and to be under seal(h). The 
contracts of other local authorities, boards of guardians, and non- 
trading corporations are required to be under seal and consequently 
in writing, except in the case of executed contracts and contracts of 
an unimportant character (7). 

Contracts with trading corporations are required to be in accord- 
ance with the provisions of the special Act or charter Gif any) 
regulating the corporation. In the absence of any such provisions, 
executory contracts, which are entered into in the ordinary course 
of the business for which the corporation was incorporated, are 
not required to be under seal (J). 

Contracts with companies registered under the Companies Acts, 
1862—1907 (k), are required, subject to any reservations contained 
in the memorandum and articles of association, to be under seal, or 
in writing, under the same circumstances as if they had been made 
between private persons, and, if not required to be under seal, may 


(c) Statute of Frauds (29 Car. 2, c. 3), 8.4. See title ConTRACT. 

(d) See p. 248, post. 

(e) Foster and ‘Wilson v. Mapes (1590), Oro. Eliz. 212; Morgan v. Pike (1854), 
14 O. B. 473, per JERVIS, C.J., at p. 484: ‘The cases establish that a covenantee 
in an ordinary indenture, who is a party to it, may sue the covenantor who 
executed it, although he himself never did.” 

(JS) Northampton Gasleght Co. v. Parnell (1855), 24 L. J. 3 P.) 60. 

(g) Baker v. Yorkshtre I’ire and Life Assurance Co., [1892] 1 Q. B. 144. 

h) Public Health Atct, 1875 (88 & 39 Vict. c. 55), s. 174 (1). 

tf See titles ConTRAOT ; CoRPORATIONS ; LooAL GOVERNMENT ; METROPOLIS. 

(7) South of Ireland Colliery Co. v. Waddle (1869), L. B. 4 C.P.617. See 
generally, titles‘ ConTRAOT ; CoRPORATIONS. 

(k) 25 & 26 Vict. c. 89; 27 & 28 Vict. c. 19; 30 & 31 Vict. c. 131; 33 & 34 
Vict. c. 104; 40 & 41 Viet. c. 26; 42 & 43 Vict. c. 76; 43 Vict.c. 19; 46 & 47 
Vict. c. 30; 49 Vict. c. 23; 53 & 54 Vict. cc. 62—64 : 56 & 57 Vict. c. 5S 
61 & 62 Vict. c. 26; 63 & 64 Vict. c. 48 ; 7 dw. 7, ¢. 50. 
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be signed or made by parol, as the case may be, by any person acting 
under the express or implied authority of the company (i). 


Szcr. 3.—Construction of the Contract. 


SusB-SEctr. 1.—l/n General. 


342. Where the contract is in writing its interpretation is a 
question for the court, and where the contract is by parol, for 
‘the jury (m). When, however, words in a written contract are 
employed in a sense peculiar to a particular trade or business, or 
when the meaning depends on the custom of a particular locality, 
such particular meaning can be established by parol evidence, and 
the interpretation of terms so used is a question for the jury (7). 
If the contract is in. writing, all documents referred to in the 
writing must be construed with it (o). 

Subsequent acts of the parties may be considered in arriving at 
their intention, but not their subsequent statements ; and when the 
contract has been reduced to writing, previous negotiations and 
extrinsic declarations must not be taken into consideration (7). 
Parol evidence may, however, be adduced to show the existence 
of custom which would -annex incidents to a contract, if the custom 
be reasonable, but not so as to contradict the contract (q). The 
reasonableness of the custom is a question for the court (r), but 
evidence may be adduced to show that it is not a reasonable one (s). 


3438. Where a contract contains a blank the court will not 
admit parol evidence to show how it should be filled up, at all 
events if the effect would be to impose an onerous condition on 
either party (¢). 

Erasures and alterations made previous to the signature of a 
document are to be given effect to(w). Hrasures or alterations made 
by one party after signature do not affect the contract, and the 
parties still remain bound by the contract in the form in which 
they made it (w). | 

As to clerical errors, the court has power to correct them by 





(7) Companies Act, 1867 (30 & 31 Vict. c. 131), s. 37. See title ComMPANIES 
for detailed discussion of the subject. 

(m) See title ConTRACT. | | 

(xn) Symonds v. Lloyd (1859), 6 C. B. (N. 8.) 691; Myers v. Sarl (1860), 30 
L. J. (a. B.) 9; Bank of New Zealand v. Simpson, [1900] A. C. 182; and 
generally see for the rules of construction, title ConTRACT, 

(0) R. v. Peto (1826), 1 ¥. & J. 37, at p. 54; Cunliffe v. Hampton Wick Local 
Board (1892), Hudson on Building Contracts, 3rd ed., Vol. IT., p. 274. 

(p) Lewis v. Nicholson (1852), 18 Q. B. 508; Inglis v. Buttery (1878), 3 
App. Cas. 552; Burrell & Son v. Russell (1900), 2 EF. (H. x.) 80. 

(qg) Robinson v. Thompson (1890), 89 L. T. Jo. 187; North v. Bassett, [1892] 1 
Q. B. 333 ; and see titles Contract; Customs AND UsaGEs. 

(r) Gwyther v. Gaze (1875), Hudson on Building Contracts, 3rd ed., Vol. IL., 
p- 21; kbdy v. M‘Gowan (1870), Hudson on Building Contracts, 3rd ed., Vol. 
Il., p. 18; Thorn v. London Corporation (1876), 1 App. Cas. 120; Croshaw v. 
Pritchard (1899), 16 T. L. R. 45. See title Customs anD UsaGEs. 

(s} Bottomley v. Forbes (1838), 5 Bing. (N. c.) 121. 

_ (t) Kemp v.. Rose (1858), 1 Giff. 258. 
(wu) Inglis v. Buttery, supra. 
(w) Pattinson v. Luckley (1875), L. R. 10 Exch. 330. 
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comparison with the context. If an undoubted mistake is clearly 
pointed out on the face of an instrument, both courts of law and 
equity, without at all going into parol evidence upon it, will correct 
it, and similarly an omitted word can be supplied (z). 


344. When either party is a member of a firm of partners, the 
partnership will be lable under the contract if the contracting 
partner was not acting outside the scope of his authority (y). 


Sus-Secr. 2.—Implied Stipulations. 


345. A stipulation not actually expressed in a written contract 
can only be implied in cases where the court is satisfied that both 
parties intended that the stipulation should be part of thecontract (a), 
and the more so if the contract is (as is usual in the case of 
building and engineering contracts) drawn in a technical manner 
and with an obvious attention to details. In any case no stipulation 
can be implied which is at variance with the express terms of the 
contract (b). Nor will onerous covenants be implied (¢). 

But, on the other hand, stipulations which clearly must have 
been in the contemplation of the parties, or which necessarily arise 
out of the contractual relation between the parties, will be implied (d), 
e.g., stipulations on the part of the employer to allow the builder to 
do the work (e), to give possession of the site (f), and to supply 
plans (g), and on the part of the builder to proceed diligently and to 
execute the work in a workmanlike manner (h). 


Sus-SEcr. 3.—Words and Phrases occurring in Building Contracts. 


346. Certain words and phrases occurring in building contracts 
have been construed judicially for the purposes of the particular 


(7) See title DEEDS AND OTHER INSTRUMENTS. 

(y) Partnership Act, 1890 (53 & 54 Vict. c. 39), ss. 5—8. See also Beale 
v. Mouls (1847), 10 Q. B. 976; McClean v. Kennard (1874), 9 Ch. App. 336; 
Moore v. Davis (1879), 11 Ch. D. 261; and title PARTNERSHIP. 

(a) See The Moorcock (1889), 14 P. D. 64, C. A., per BowEn, L.J., at p. 68; 
and contrast Hamlyn & Co. v. Wood & Co., [1891] 2 Q. B. 488, with Nickoll and 
Knight v. Ashton, Edridge & Co., [1901] 2 K. B. 126, C. A. See also Devonald 
v. Rosser, [1906] 2 K. B. 728; Bede Steamship Co.v. River Wear Commissioners, 
[1907] 1 K.B.310,C. A.; Lyttelton Times Co., Ltd. v. Warners, Lid., [1907] A. C. 
476, P. O. ; and generally, title Contract. The question how far contracts can 
be implied between a building owner on the one part and a sub-contractor or 
specialist on the other is dealt with at p. 275, post. 

(b) Jones v. St. John’s College, Oxford (1870), L. R.6 Q. B. 115, per Lusu, J., at 
p. 126 ; Jackson v. Lastbourne Local Board (1886), Hudson on Building Contracts, 
érd ed., Vol. IT., p. 67. 

(c) Kemp v. Rose (1858), 1 Giff. 258. 

(4) Barr v. Stirling and Dunfermline Rail. Co. (1855), 17 Dunl. (Ct. of Sess.) 
582; Knight v. Gravesend and Milton Waterworks Co. (1857), 2H. & N. 6. 

(ce) Churchward vy. &. (1865), L. R. 1 Q. B. 173, per Cooksurn, CJ., at 

. 195. 
(f) Freeman & Son v. ITensler (1900), 64 J. P. 460. 

(y) McAlpine v. Lanarkshire and Ayrshire [ail. Co. (1889), 17 R. (Ot. of Sess.) 
113. 

(h) Compare Jones v. Just (1868), L. R. 3 Q. B. 197; Hall v. Burke (1886), 3 
T. L. R. 165. 
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contracts in which they occur. These are set out below, but it 
must be observed that the meanings given to them are not neces- 
sarily applicable in all cases, but that the interpretation of 
each contract must depend upon the construction of its particular 
terms. 

“ Abut,” “abutting.”—In physical contact with (2). — 

‘¢ Adjacent.”——The degree of proximity denoted by this term is a 
question of circumstances (4). 7 
‘* Adjoining ” does not necessarily imply absolute contiguity (/). 

‘¢ Approval ” means, it would seem, in general approval with full 
knowledge, or at all events approval with the opportunity of full 
knowledge. | 

“Approved plan.”—A plan approved by a local authority means 
one lawfully approved, and not one which, though approved by the 
authority, is illegal (m). . 

‘As far as possible’ means as far as possible consistently with 
reasonable trade requirements (7). 

‘‘ Brick-built ’’ means brick-built in the ordinary sense, and does 
not include a house built partly of brick and partly of timber, with 
some parts of the exterior composed of lath and plaster, and without 
party-walls (0). | 

‘‘ Building ” (p) in its popular senseis a structure with walls and 
roof (q). 

The following constructions have been judicially held to be 
included in the term “ building ”’ as contained in various statutes, 
bye-laws and deeds :—an addition to an existing building (r) ; a bay or 


? 


(‘) See Roberts v. Karr (1809), 1 Taunt. 495; Lightbound v. Higher Bebington 
Local Board (1885), 16 Q. B. D, 577. 

(k) Wellington Corporation v. Lower Hutt Corporation, [1904] A. C. 773. 

(1) A piece of land separated from a churchyard by a public highway 20 feet 
broad is adjoining to an existing churchyard within the meaning of the Conse- 
cration of Churchyards Act, 1867 (80.& 31 Vict. c. 183), s. 1 (Re Bateman 
(Baroness) and Parker, [1899] 1 Ch. 599). See also Lightbound v. Higher Bebington 
Local Board, supra. = 

(m) Yabbicom v. King, [1899] 1 Q. B. 444; Re Mclntosh and Pontypridd 
Improvement Co. (1891), 61 L. J. (a. B.) 164. 

(n) Where furnaces were to be constructed so as to consume ‘‘as far as 
possible” the smoke arising from them, it was held that ‘‘ as far as possible ”’ 
meant ‘‘ as far as possible consistently with carrying on the trade in an ordinary 
manner and with a careful use and management of a properly constructed 
furnace” (Cooper v. Woolley (1867), L. R. 2 Exch. 88, per Ketty, C.B., at 

. 91). | | 
. (0) owell v. Doubble (1832), Sugden, Vendor and Purchaser, 14th ed., p. 29. 

‘«‘ A structure of the nature of a house built where. it is to stand” (New 

Eng. Dict., Vol. I., p. 1162); ‘‘ anything erected by art, and fixed upon or in 
the soil, composed of different pieces connected together, and designed for 
permanent use in the position in which it is so fixed” (Cent. Dict., Vol. L, 

. 712). 
(7) : One may say of this or that structure: ‘this or that is not a building’ ; 
but no general definition can be given, and our lexicographers do not attempt it. 
Without, therefore, presuming to do what others have failed to do, I may ven- 
ture to suggest, that, by ‘a building’ is usually understood a structure of con- 
siderable size, and intended to be permanent, or at least to endure for a con- 
siderable time ” (Stevens v. Gourley (1859), 7 0. B. (N. 8.) 99, per BYLES, J., at 
‘p. 112). See also Leicester Corporation v. Brown (1892), 9 T. L. R. 8, 

(r) B. v. Gregory (1833), 5 B. & Ad. 555. 
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bow window (s); a church (é); a place with four walls, a roof and a 
door used for keeping manure (a); a trellis 12 feet high (6); a high 
wall (c); a structure of wood 16 feet by 13 feet not let into the 
ground, but merely laid upon timbers upon the surface, and intended 
to be permanently used as a shop (d). 

The following constructions have been held not to be so included :— 
a, conservatory erected at the side of and leaning against a house(e) ; 
a hoarding (f); hustings for an election (g); a timber stack (h); 
a boundary wall («); a screen to prevent newly-erected houses 
acquiring a right of light (k). 

‘* Building purposes, lands used for,’’ under s. 128 of the Lands 
Clauses Consolidation Act, 1845 (1), are lands actually laid out for 
that purpose (m). 

“ Completion,” as regards third parties, means completion. 
in fact, and not completion to the satisfaction of the architect: 
or otherwise ascertained in some manner prescribed by the 
contract (n). - 

_ “Day-work”’ means work which under the terms of the con- 
tract is to be paid for by time and materials, and not by 
measurement (0). 

“‘ Dwelling-house’’( p).—The term “ dwelling’ implies a building 
used. or capable of being used as a residence by one or more 
families, and provided with all necessary parts and appliances, 
such as floors, windows, staircases etc. (q). 

‘External parts.”—Where a house is pulled down leaving a wall 


(s) Coles v. Sims (1854), 5 De G. M. & G.1; Western v. Macdermoté (1866), 
2 Ch. App. 72; Manners (Lord) v. Johnson (1875), 1 Ch. D. 673; Jackson v. 
Winnifrith (1882), 47 L.'T. 243; Chitty v. Bray (1883), 48 L. T. 860. 

(t) Folkestone Corporation vy. Woodward (1872), L. R. 15 Eq. 159; Anderson v. 
Richards (1906), 70 J. P. 231. 

(a) Morish v. Harris (1865), L. R. 1 C. P. 155. 

(b) Wood v. Cooper, [1894] 3 Ch. 671. 

(c) Child vy. Douglas (1854), 5 De G. M. & G. 739 ; Morish v. Harris, supra; 
Bowes v. Law (1870), L. R. 9 Hq. 636. 

(d) Stevens v. Gourley (1859), 7 C. B. (nv. 8.) 99. 

(e) Hibbert v. Acton Local Board (1889), 5 T. L. R. 274. 

(f) Slaughter v. Sunderland Corporation (1891), 60 L. J. (mM. 0.) 91; Foster v. 
Fraser, [1893] 3 Ch. 158. A hoarding, however, has been held to be ‘‘a 
building or erection ” (Pocock v. Gilham (1883), 1 Cab. & El. 104). 

(y) Allen v. Ayre (1823), 1 L. J. (0. 8.) (K. B.) 204. 

(h) Harris v. De Pinna (1886), 33.Ch, D. 238. 

(7) Ellis v. Plumstead Board of Works (1893), 68 L. T. 291. 

(k) Paddington Corporation v. A.-G., [1906] A. CO. 1. 

(1) 8 & 9 Vict. c. 18. 

(m) Coventry v. London, Brighton, and South Coast Rail. Co. (1867), L. R. 5 Eq. 
101; and see Chariton v. Gibson (1844), 1 Car. & Kir. 541. 

n) Lewis vy. [owre (1881), 44 L. T. 66. 
0) See Dictionary of Architecture, sub voce ‘‘ Day-work.” 

(py) See also ‘‘ House,” infra. In and for the purposes of the Repre- 
sentation of the People Act, 1867 (30 & 31 Vict. c. 102), the term ‘‘ dwelling- 
house ” ineludes any part of a house where that part is separately occupied as 
a dwelling (Parliamentary and Municipal Registration Act, 1878 (41 & 42 Vict. 
c, 26), 8. 5). 

i Williams v. Mitzmaurice (1858), 3 H. & N. 844. A shed may be parcel of a 
dwelling-house for some purposes. Sce Ashworth v. Heyworth (1869), L. R. 4 
Q. Lb. 316; Mcllole v. Davies (1875), 1 Q. B. D. 59, 61. 
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-of an adjoining house thereby exposed, the exposed wall forms an 
external part of the house which is left standing (r). 

“Front main wall.”—The meaning of this term depends .on all 
the circumstances of the case; the building must be looked at as 
a whole, and no particular portion must be selected to determine 
1t (s). 

: House.” —This term is similar in meaning to the term “ dwell- 
ing house” (a). | ! 

In the interpretation of various instruments and statutes the term 
“‘house’’ has been held to include the following(b): a collec- 
tion of buildings used for one purpose (c); a building containing 
several residential flats (d); each of two tenements, the one on the 
ground. floor and the other on the first floor of the same building, 
there being no intercommunication between them, and each having 
a separate front door (e). si 

On the other hand, a building intended for a dwelling-house, but 
never completed and used as a store for straw and agricultural 
implements, is not a house (/). | 

‘‘Maintain,’ ‘‘ Maintenance.” — “‘ Maintain ’’ has a double 
meaning: namely, to maintain in exactly the same state as it was 
found, or by making improvements without any alteration of 


purpose (9). | 
“Minerals” comprise all substances lying on the strata of the 


land which are commonly worked for profit and have a value 
independent of the surface (h). : 


(r) Green vy. Hales (1841), 2 Q. B. 225. As to party-walls, see titles 
BOUNDARIES, FENCES AND PARTY-WALLS, pp. 134 et seg., ante; METROPOLIS. 

(s) A.-G. v. Edwards, [1891] 1 Ch.194; Leyton Local Board v. Causton (1893), 
9 T. L. R. 180, decided under the Public Health (Buildings in Streets) Act, 
1888 (51 & 52 Vict. c. 52), sa3. 

(a) A permanent building in which the tenant or the owner and his family 
dwell or live (Chapman v. Royal Bank of Scotland (1881), 7 Q. B. D. 136). 

(6) These definitions may be important in view of a builder contracting to 
build something described as ‘‘a house,’ and the architect requiring variations 
of the work the effect of which the builder alleges to make the structure no 
longer ‘‘a house,” but something different. ane 

(c) Richards v. Swansea Improvement and Tramways Co. (1878), 9 Ch. D. 425, 
under the Lands Clauses.Act, 1845 (8 & 9 Vict. c. 18), s. 92. 

(d) Kimber v. Admans, [1900] 1 Ch, 412, under a covenant not to erect more 
than a certain number of houses. 

(e) Ilford Park Estates vy. Jacobs, [1903] 2 Ch. 522, under a covenant not to 
erect more than one house on a site. 

(f) Elmore v. St. Briavells (Inhabitants) (1828), 8 B. & C. 461, under the 
repealed statute 9 Geo. 1,¢c.22,s.7. 0 °° © 

(9) “Itis very difficult to define what works of maintenance are. It is a very 
large term, and useful or reasonable ameliorations are not excluded by it... . 
You may maintain by keeping in the same state, or you may maintain by 
keeping in the same state and improving the state, always bearing in mind 
that it must be maintenance as distinguished from alteration of purpose” 
(Sevenoaks, Maidstone and Tunbridge Rail. Co. v. London, Chatham, and Dover 
Rail. Co. (1879), 11 Ch. D. 625, per JESSEL, M.R., at pp. 634, 635). In covenants 
in leases, to ‘‘maintain’? means to keep in substantially the same condition 
212)" the date of the demise (Lister v. Lane and Nesham, [1893]2 Q. B. 
(h) Midland Rail. Co. v. Checkley (1867), L. R. 4 Eq. 19; Midland Rail. Co. 
v. Haunchwood Brick and Tile Co. (1882), 20 Ch. D. 552; Tucker v. Linger 
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“ Necessary ’’ includes what is proper (‘). 

The term “ plastering” does not include “ gauging,” t.e., mixing 
plaster of Paris (x). | 

“Premises,” although popularly applied to buildings ete., in 
legal language means the subject or thing previously expressed (J). 

‘‘ Probationary drawings’’ means drawings to be approved by or 
on behalf of the employer (m). | | 

“Rebuild”? means to rebuild the whole of ahouse or building, 
and not merely partially to replace old work by new (n). 

‘* Repair.”’—The term “repair” may mean either patching or 
renewing, according to circumstances(o). Where the thing to be 
repaired is so worn, decayed, injured, or out of repair that it cannot 
be patched up, the only possible repair is by way of renewal. 

‘“‘ Several works.’ -—- The expression ‘‘ several works” means 
“the whole works,’’ and not each separate section thereof, for the 
purpose of calculating the period of maintenance (7). 

“Specification.” —A detailed description of building, engineering 
and other works executed or proposed to be executed. 

‘‘ Strikes.’"—The word means a refusal by a whole body of 
workmen to work for their employers, in consequence of either a 
refusal by the employers to comply with the workmen’s demands 
relating to pay, hours, employment of particular persons etc., or a 
refusal by the workmen to accept terms of employment proposed by 
their employers (q). 

‘ Structure.’”’—This term includes anything to which the term 
‘built’? can be applied (7). 

‘Weekly accounts.’’—Parol evidence may be admitted to show 
that by the usage of the building trade ‘‘ weekly accounts’’ means 
accounts of day-work (a) only, and does not extend to extra work 
which is capable of being measured (0b). 


(1883), 8 App. Cas. 508; Glasgow Corporation vy. Farte (1888), 13 App. Cas. 
657; Jersey (Harl) vy. Neath Guardians (1889), 22 Q. B. D. 555 ; Ruabon Brick 
and Terra Cotta Co. v. Great Western Rail. Co., [1893] 1 Ch. 427; Midland Rail. 
Co. and Kettering, Thrapston, and Huntingdon Rail. Co. v. Robinson (1889), 15 App. 
Cas. 19; Re Todd, Birleston & Co. and North Eastern Rail. Co., [1903] 1 K. B. 
603 ;. North British Rail. Co. v. Turners, Lid. (1904), 6 EF. (Ct. of Sess.) 900. 

(¢) Lytton v. Great. Northern Rail. Co. (1856), 2 K, & J. 394; Sanderson v. 
Cockermouth and Workington Rail. Co. (1849), 11 Beav. 497, (1850) 2 H. & Tw. 
327, where an agreement for accommodation works provided for ‘‘ such roads ete. 
as may be necessary,” and it was held that this meant such roads etc. as may 
be necessary and proper for convenient communication between the severed 
portions of the land. 

(k) Wallis v. Robinson (1862), 2 F. & F. 307. 

(1) Beacon Life and Fire Assurance Co. v. Gibb (1862), 1 Moo. P. C. C.:(N. 8.) 
73. ; 


m) Moffatt v. Dickson (1853), 138 C. B. 543. 
te London Corporation v. Nash (1747), 3 Atk. 511; A.-G@. v. Hatch, [1893] 
3 Ch. 36. 

0) Inglis v. Buttery (1878), 3 App. Cas. 552, at p. 573. 

p) Cunliffe v. Hampton Wick Local Board (1892), 9 T. L. R. 378. | 

q\ King v. Parker (1876), 34 J. T. 887, per KeEtry, 0.L., at p. 889. See 
title TRADE and TRADE UNrons. 

r) Seo Lavy v. London County Council, [1895] 2 Q. B. 577. 

a) Seo p. 176, ante. 

b) Myers y. Sarl (1860), 30 L. J. (a. B.) 9. 
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Sror. 4.—WNovation. 


347. Where, by consent, a new party is substituted for either 
of the original parties to a contract, there is what is called a 
novation (c). 


Scr. 5.—Implied Contract to pay Quantum Meruit. 


348. It may happen that the contract has been abandoned, or that 
the circumstances contemplated by it have become so changed that 
the conditions have become inapplicable. For instance, the work may 
have been agreed to’ be done pursuant to a plan and no plan agreed 
upon, or the work may have been agreed to be done to the approval of 
a third person and no person appointed to approve, or the work 
may be so delayed by the employer that much greater expenditure 
of money or labour is requisite. In such a ease, if the builder or 
contractor has been encouraged to go on with the work, a- new 
contract by the building owner or employer to pay a quantum merutt 
may be implied from such of the facts as are applicable (d). 

Payments on account may, in certain cireumstances, be evidence 
of a new contract to pay, but where the employer is a cor- 
poration only enabled to contract under seal such is not the 
case (é). 

Where, after the abandonment of a contract to perform work ina 
specified manner, a new contract in general terms has been entered 
into to complete the work, such of the stipulations of the original 
contract as would necessarily apply may be impliedly included. in 
the new contract, but not any special terms as to forfeiture or 
liquidated damages (/). 


Sect. 6.—Variation of Contracts. 


349. Where a‘ contract is required by stattite to be under 
seal it can only be varied by an instrument under seal (g). In cases 
where the contract is not required to be under seal a subsequent 
agreement not under seal by which the time or mode of perform- 
ance or any other stipulation in the contract is dispensed with or 
varied may be set up as a defence in an action for non-perform- 
ance of the work in the time or manner covenanted for in the 
deed (h). 





(c) See p. 274, post; and title ConTRACT. 

(d) Burn v. Miller (1813), 4 Taunt. 745; Bush v. Whitehaven Town and Harbour 
Trustees (1888), 52 J. P. 392. , 

(ce) Lamprell v. Billericay Union (1849), 3 Exch. 283. 

(/) Barr v. Dunfermline Rail, Co. (1855), 17 Dunl. (Ct. of Sess.) 582; 
Kemp v. Rose (1858), 1 Giff. 258; Hunt v. South Eastern Rail. Co: (1875), 45 
L. J. (c. P.) 87. 

(9) Homersham v. Wolverhampton Waterworks Oo. (1851), 6. Exch. 137; 
Routledge v. Farnham Local Board (1861), 2 F. & F. 406; Young v. Leamington 
Spa Corporation (1883), 8 App. Cas. 517; Williams v. Barmouth Urban District 
Council (1897), 77 L. T. 383. | 

(h) Steeds v. Steeds (1889), 22 Q. B. D. 587; Thames Ironworks and Ship- 
building Co. v. Royal Mail Steam Packet Co. (1862), 13 C. B. (w. 8.) 358. 
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If the contract is one that is required by the Statute of Frauds 


Variation of to be in writing, and is in fact in writing, a contract to vary it 


Contracts. 


Alterations 
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for in 
contract. 


Usual 
variations. 


By mutual 
agreement, 


must also be in writing (2), although a rescission does not require 
to be in writing (k). 

Where the contract is not required by statute to be in writing, 
but has been actually reduced to writing, the parties may, at 
any time, waive, dissolve or annul it or in any manner add 
to, subtract from, or vary or qualify its terms by a parol 
agreement (/). 


300. Building and engineering contracts usually contain pro- 
visions giving power to the employer or his architect or engineer in 
some specified manner to vary the works specified in the contract. 
In the absence of such a provision, the contractor would be entitled 
do refuse to comply with any request of the employer or the 
architect to carry out the work in a different manner from that 
specified (m). If, however, he does comply with such an order, it 
must depend upon the amount and character of the variation 
whether the original contract is rescinded or not. So long and so 
far as the work specified in the original contract can be traced in 
the substituted work, the contract, with its terms relating to payment, 
approval etc., will remain binding, while if the alterations are so 
sweeping that the original work can be no longer traced, the 
original contract will be held to be abrogated, at any rate as to 
price, and the work to have been done under a new contract to 
construct the substituted work in consideration of payment at a 
reasonable rate (7). 

The manners most frequently occurring in which building and 
engineering contracts are varied are, besides the ordering of 
additions to or variations in the work (0), the dispensing with 
or varying of stipulations as to the time for completion (p), and 
as to the payment of liquidated damages by the contractor for 
delay (q). | 


Sect. 7.—Rescission and Rectification of Contracts. 


351. It is within the powers of the parties to a building con- 
tract, as in any other case, to rescind the contract by mutual 
agreement (1). 





(i) See Sanderson v. Graves (1875), L. R. 10 Exch. 234 ; and title Conrraort. 
See also JToadly v. Muclaine (1834), 4 Moo. & S. 340; Moore v. Campbell (1854), 
10 Exch. 323; Noble v. Ward (1867), L. R. 2 Exch. 135. 

(k) Goman v. Salisbury (1684), 1 Vern. 240; and see title ConTRAOT. 

(1) Goss v. Nugent (Lord) (1833), 5B. & Ad. 58, per DENMAN, C.J., at p. 65. 
Seo title ConTRAOT. | 

(m) Seo title ConTRACT. 

(n) Pepper vy. Burland (1792), Peake, 189; Robson v. Godfrey (1816), 1 Stark 
278 


(0) For variation of building contracts in respect of the ordering of extras, 
additions, and omissions, see pp. 228 et seq., post. 

(p) See pp. 189 et seq., post. 

q) See pp. 242 et seq., post. 

i Jumes v. Colton (1831), 7 Ding. 266. 
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352. Where the instrument in which a contract is expressed does 
not embody the intentions of the parties making the contract because 
of a mistake made by one of them, the party who has signed the 
document under the mistake in question is generally entitled to 
have the contract cancelled (s), subject to an option given to the 
other party to accept cancellation or submit to rectification (é). 
Where, however, both parties are under a mistake common to 
them both, the court will rectify the instrument so as to make 
it express the real contract which the parties intended to make. 
The principle upon which the courts act is that they do not 
rectify contracts, but they do rectify instruments purporting to 
have been made in pursuance of the terms of contracts, where the 
instruments do not express the terms actually agreed upon by the 
parties (a). 


A contract may be rectified on the ground of mutual mistake, 


even when one of the parties is a local authority only empowered to 
contract under seal (0). 

If, however, one party was cognisant of the mistake at the time 
the instrument was executed, and seeks to take advantage of the 
misapprehension under which he knew the other party lay, the 
court has power to rectify the document (c). 

Where the parties differ as to the construction of the document, 


neither party is precluded from abandoning his view of the con-. 
‘ _ to construc- 


struction and adopting that of the other party, and the fact that he 


has at one time set up an erroneous construction of the contract does - 


not prevent there being a contract (d). 


303. The class of cases in which mistakes most commonly occur 
are where clerical errors or errors of computation have been made 
in a schedule of prices (e). In some cases one or more items in the 
schedule may be quoted at a very high or a very low price, and this 
may give rise to an attempt to rectify the instrument, but in such 
a case it would obviously be contended that the high price was 


fixed intentionally for the purpose of compensating the contractor - 
for items priced at a low figure, or the low price to induce the 
employer to agree to high prices for other parts of the works. 
In such a case also the person claiming rectification must have ' 


done nothing from which an intention to affirm the contract in 


(s) Paget v. Marshall (1884), 28 Ch. D. 255, per Bacon, Y.-C., at p. 263: 
* ‘The other class of cases 1s one of what is called unilateral mistake, and there, - 


if the court is satisfied that the true intention of one of the parties was to do 
one thing, and he by mistake has signed an agreement to do another, that 
agreement will not be enforced against him, but the parties will be restored to 
their original position, and the. agreement will be treated as if it had never 
been entered into.” See further, titles ConTRACT; MISTAKE. 

t) Ibid., at pp. 266, 267; Harris v. Pepperell (1867), L. R. 5 Eq. 

Hi Mackenzie y. Coulson (1869), L. R. 8 Eq. 368, per JAMES, v. rm at p. 375 ; 
and see title CoNTRACT. 

(b) McCartney v. Brighton Corporation (1904), Times (May 20, 1904). 

(c) Neill v. Midland Rail. Co. (1869), 17 W. RB. 871. 

(d) See title Contract ; and Wilkie v. Hamilton Lodging House Co. (1902), 4 F. 
(Ct. of Sess.) 951. 

(e) Neill v. Midland Rail. Co. ., supra, where the contractor put down 5,000. 
yards of concrete at 5s. a yard as amounting to £55 instead of £1,250. 
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its existing form may be implied, as, for instance, by directing 
the engineer to order as little as possible of the high-priced 


work (/). 


et 





Part I1]—Completion. 


Secor. 1.—Contracts Entire and not Entire. 
SUB-SECT: 1.—De/finition. 


354. An entire contract means one where the entire fulfilment 
of the-promise by either party is a condition precedent to the 
right to call for the fulfilment of any part of the promise by the 
other (9). 

In an entire building or engineering contract, the builder or 
contractor must have completed the works, and, if so required by 
the stipulations of the contract, such completion must have been 
certified by the architect or engineer, before.a right to payment 
arises or to final payment in case of payment by instalments (i). 

An entire contract is indivisible, and cannot be apportioned. It 
is of great importance to both the employer and contractor to 
ascertain whether the contract is entire or not, as the rights of the 
employer in respect of insisting on the whole work being done 
and those of the contractor in respect of payment are dependent 
thereon. 


355. There are four varieties of such entire contracts: (1) a con- 
tract to construct the whole building or works in consideration of 
the payment of a fixed sum of money: contracts of this class are 
often called ‘‘lump sum contracts” (i); (2) a contract to construct 
the whole building or works in consideration of a_ specified 
price made up of separate payments for each separate part of the 
building or works(k); (8) a contract to construct the whole 
building or works without mention of any price (J) ; (4) a contract 
to construct the whole building or works for a price to be 





(7) See Page v. Taunton Urban District Council (1904), Hudson on Building 
Contracts, 3rd ed., Vol. I., p. 205; Hwing and Lawson v. Hanbury & Co. ' 
(1900), 16 T. I. R. 140, where the contract specified a price of £18 a hundred- 
weight for certain materials, which was a very high price, and the employers 
sought unsuccessfully to have the contract rectified by making the price £18 
a ton. 

(y) See generally, for a discussion of contracts entire and not entire, title 
ConTRACT. 7 

(h) Cutter v. Powell (1795), 2 Smith, I. C., 11th ed., p. 1; and see title 
CoNTRACT. | 

(«) Jillis vy. Tamlen (1810), 3 Taunt. 52. See p. 184, post. . 

(k) Appleby v. Myers (1867), I, R. 2 O. VP. 651; and see Newfoundland 
Government vy. Newfoundland fail. Co. (1888), 13 App. Cas. 199. See p. 183, 


post. 


(1) See Coggs v. Bernard (1703), 1 Smith, L. O., 11th ed., p. 173, at p. 174. 
Sco p. 185, post 








Part III.—Comp.ieEtTION. 


subsequently ascertained on some fixed basis, e.g., by a schedule of 
prices (7). 


356. Building and engineering contracts, where there is no 
obligation on the contractor to construct the whole of a particular 
work, are not entire. Repairing contracts are also, in many cases, 
not entire (n), but where there is an express stipulation that 
completion shall be a condition precedent to payment, they are so. 


357. In most building and engineering contracts, provision is 
made for the payment of instalments during the progress of the 
work. It depends on the construction of the particular contract 
whether or not the effect of such a provision is to pEeyees the 
contract being entire (0). 


Sus-Sect. 2.—Hffect of Non-completion of Entire Contract. 


358. If the contract is entire and the builder or contractor 
throws up the work, or without any fault on the part of the 
employer is unable to go on with the work, he has no right of 
action against the employer either under the contract or on a 
quantum meruit for work and materials supplied (p). Where, how- 
ever, he has done work outside the contract, he can recover for 
such work, although he has not completed the work contracted 
for (q). 

Not only will the contractor not be able to recover payment for 
the incomplete work, but he will also be liable in damages to the 
employer for the breach of his contract to complete the work (r). 

The contractor, however, will be entitled to payment, and will 
not be liable to the employer in damages, if he can show either that 
the non-completion of the work was due to some act or default of 
the employer (s), or that the parties have in fact entered into some 
new contract under which the contractor is entitled to be paid for 
the work actually constructed (¢). | 


SuB-SEcT. 3.—EHntire. Contracts for a Lump Sum ascertained. 


359. If a builder or contractor undertakes to construct a particular 
work for a fixed sum of money, e.g., to build a house according to 





(m) Whitaker vy. Dunn (1887), 3 T. L. R. 602; Jamieson v. M’Innes (1887), 
15 BR. (Ct. of Sess.) 17; Wilkie v. Hamilton Lodging House Co. (1902), 4:F. (Ct. 
of Sess.) 951. See p. 185 ) post. 

(n) Appleby v. Myers (1867), L. R. 2 C. P. 641, per BLACKBURN, J.,-at p. 660. 

(0) See p. 225, post. 

(p) Ellis v. Hamlen (1810), 3 Taunt. 52; Rees v. Lines (1837), 8 C. & P. 126; 
Pontifex v. Walkinson (1845), 2 C. B. 349 ; Sumpter v. Hedges, £1898] 1 Q. B. 
763, C. A.; Re Nuttall and Lynton and Barnstaple Rail. Co. (1899), 82 L. T. 17. 

(9) See title Work AnD LABOUR. 


(r) Bottoms v. tle Corporation (1892), Hudson on Building Contracts, 3rd__ 


ed., Vol. II., p. 2 

(3) Roberts ¥. ae Commissioners (1870), L. R. 5 
(1881), 6 App. Cas. 251; Arterial OMT Co. ¥. Rathangan River Drainage 
Board (1881), 6 L. R. Ir. 513. 

(t) Burn v. Miller ee 4 Taunt, 745; Hunt v. South Raat Rail, Co. 
(1875), 45 L. J. (c. P.) 87. 


5 C. P. 310; Mackay v. Dick 
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plans etc. for £2,000, he cannot recover any payment whatever 
until the work is completely constructed, unless the contract con- 
tains some express stipulation for payment by instalments (a), 
for where there is a contract to do work for a lump sum nothing 
can be recovered until the work is completed (b). Even in the case 
of contracts to do repairs to an existing work, in which case the 
implication is against the contract being entire, an agreement to 
repair and make perfect a given structure will make the contract 
an entire one (c). 


SUB-SECT. 4.—Separate Prices for Separate Parts of a Whole Work. 


360. If a builder or contractor undertakes to erect the whole of 
a specified building or work in accordance with a specification 
which is divided into different parts to each of which a price is 
affixed, the contract is entire, and no right to payment arises on the 
completion of any one of the different parts, but only on the 
completion of the whole (d). 

On the other hand, where, in a contract for the construction 
of a work, the consideration is expressed to be a certain payment 
for each particular part as and when completed, the contract is: 
a severable one, and payment of each instalment accrues on: 
the completion of each particular part (e). The effect is the same 
as if each part has been made the subject. of a separate contract, 
each of these contracts being entire in itself. 


Sus-Secr. 5.—Contracts to construct Works without Mention of Price. 


361. A mere promise by a builder to construct a whole building 
without any mention of price requires to be supported by some 
consideration (f) in order to become binding on him as a contract. 
The employment, however, of the builder to do the work is a 
sufficient consideration, as it implies an agreement to pay a reason- 
able remuneration for the work and labour done and materials. 
supplied (9). 

In contracts of this nature there may be an implied condition 
that payments shall accrue due from time to time as the work 
progresses (h), as a contract not to demand any payment until 
completion cannot be implied, in the absence of something to- 
show such an intention, from a general employment of a person 


(a) Cutter v. Powell (1795), 2 Smith, L. C., llthed., p.1; Hillis v. Hamlen (1810), 
3 Taunt. 52; Munro v. Butt (1858), 8 BE. & B. 738; Sinclair v. Bowles (1829), 9° 
B. & C. 92; Rees v. Lines (1837), 8 C. & P. 126; Appleby v. Myers (1867), 
L. R. 2 OC. P. 651; Lewis v. Hoare (1881), 44 L. T. 66; London Steam Stone 
Saw Mille vy. Lorden (1900), Hudson on Building Contracts, 3rd ed., Vol. IL, 
. 332. 
: (b) Sumpter v. Hedges, [1898] 1 Q. B. 673, per A. L. Smiru, D.J., at p. 674; 
Forman & Co. Proprietary vy. The Ship ‘‘ Liddesdale,” [1900] A. O. 190. 
(c) Appleby v. Myers, supra. 
(d) Sinclair v. Bowles, supra. 
(e) Newfoundland Government v. Newfoundland Rail. Co. (1888), 13 App. Cas. 
9 ) 


199. 

(f) Lisee v. Gatward (1793), 5 T. R. 143. 3 

(7) Coggs v. Bernard (1703), 1 Smith, L. O., 11th ed., p. 173; Whittle v. 
Frankland (1862), 2 B. & 8. 49. 

(h) Roberts v. Havelock (1832), 3 B. & Ad. 404. 
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to perform a particular work. Whether the implication is that 
payment is to be deferred until completion of the whole work or 
is to be made from time to time as the work progresses depends 
on the nature and construction of each particular contract (2). 


362. In contracts to employ a person to do work on materials 
the property of the employer, such as to execute repairs to a house 
or a ship, the implication is that the contract is not entire (4), and 
the contractor, if he does not complete the work, can sue for the 
value of the labour and materials supplied by him (/). Such a 
contract, however, can be made entire by express words (m), and 
even in the absence of express words, if it is clear that the intention 
of the parties was that the contract was to be entire, the contract 
will be construed accordingly (n). : 


Sus-Secr. 6.—Entire Contracts for a Sum to be ascertained, 


363. A contract to perform the whole of particular works for a 
price which has to be ascertained in a stipulated manner may be 
an entire contract (0). Where a price is fixed for the whole work, 
and additions and deductions are to be measured and valued, such 
a contract is a lump sum contract (p). 


The manner of ascertaining the price may be by way of a 


schedule of prices, or by valuation, or by arbitration. In the case 
of a schedule of prices, the fact of a separate price being annexed 
to each item in the schedule of prices does not render the contract 
divisible or entitle the contractor to payment on the completion 
of each item of work (q). 

It is 2 common occurrence in connection with entire contracts 
when a price is to be ascertained in accordance with a schedule of 
prices, that some class of work described in the specification or 
shown on the drawings has been omitted from the schedule of prices. 
This does not relieve the contractor from the obligation of com- 
pleting the whole, including the class of work for which a price has 
been omitted. If there is no provision in the contract for ascer- 
taining the price of unpriced work (as, for instance, by valuation 
by the engineer), the contractor will be entitled to be paid for it at 
a reasonable rate (7). 


Sus-SEcT. 7.—-Contracts to do more than one Part of a Whole. 


7 e : 
364. Sometimes a contractor undertakes to construct more than 
one distinct work, as separate reservoirs, or more than one part of 





(i) Appleby v. Myers (1867), L. R. 2 C. P. 651. 

(k) Ibid. at p. 660. 

(2) Menetone v. Athawes (1764), 3 Burr. 1592; Roberts v. Havelock (1832), 3 
B. & Ad. 404; The Tergeste, [1903] P. 26. 

(m) Appleby v. Myers, supra. 

(n) Wilkinson v. Clements (1872), 8 Ch. App. 96. 

(0) Appleby v. Myers, supra; Whitaker v. Dunn (1887), 3 T. L. R. 602. 

(p) London Steam Stone Saw Mills v. Lorden (1900), Hudson on Building 
Contracts, 3rd ed., Vol. IT., p. 332. : 

(q) Appleby v. Myers, supra. 

(7) Re Walton-on-the-Naze Urban District Council and Moran (1905), Hudson 
on Building Contracts, 3rd ed., Vol. II., p. 400. 
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a connected work, as sections of a railway, by a contract which 
provides for payment for each work or part of a work on the com- 
pletion thereof, while there is also a promise by the contractor to 
complete the whole of the works or work. Under such a contract, 
although the employer must pay for each: part on its completion, 
he would have a cross-claim in damages against the contractor in 
case of non-completion of the other parts (s). 

Where a contractor 1s employed to do certain parts of a work, 
his obligation is limited to doing the whole of those parts (?). 


SUB-SECT. 8.—Performance of an Entire Contract. 


365. A contract to complete a whole work as such involves an 
obligation to do everything that is necessary for the completion of 
the whole work as described (a). The omission of anything 
indispensably necessary will make the work incomplete so as to 
render the price not payable, and the builder or contractor liable 
in damages for non-completion. It makes no difference that such 
indispensably necessary works are not described in the specifica- 
tion (b), or are not shown on the drawings, or are impracticable (c), 
or are calculated wrongly, or their costs or extent underestimated 
in the specification (d), or are omitted or underestimated in the 
quantities (e), and this whether the quantities have been made 
part of the contract (/) or not (q). 

Where a contract provides that work is to be done to the satis- 


faction of the architect or engineer, any work within the contract, 


which he requires to be done as a condition to his approval, is 
indispensably necessary work if his decision is final (h).° 

The fact that the quantities are made part of a contract to con- 
struct a complete work does not cut down the obligation of the 
builder to furnish a complete work, but if the contract is merely 
to do so much work as is described in the quantities, the obliga- 
tion of the contractor is to do that quantity and no more (i). 


366. In the case of an entire contract, preparatory work, such as 
clearing away existing works, excavating for foundations, bringing 





(s) Newfoundland Government v. Newfoundland Rail. Co. (1888), 138 App. Cas. 
199. 


(t) Kemp v. Rose (1858), 1 Giff. 258. y 

(a) Williams v. Fitzmaurice (1858), 3 H. & N. 844 ; Gillespie v. Howden (1885), 
22 Sc. L. R. 527; Stegmann v. O’ Connor (1899), 81 L. T. 627. 

(6) Williams v. Litemaurice, supra; Re Shell Transport and Trading Co. and 
Consolidated Petroleum Co. (1904), 20 T. L. R. 517. 

(c) Hydraulic Engineering Co. v. Spencer & Sons (1886), 2 T. L. R. 554. 

(d) Sharpe v. San Paulo Rail. Co. (1873), 8 Ch. App. 597. 

(e) Serivener v. Pask (1866), L. R. 1 0. P. 715; Le Lord & Co. and Bemrose 
& Sons (1902), 18 I. L. R. 443. 

(7) Coker v. Youny (1860), 2 F. & F. 98. 

g) Kimberley v. Dick (1871), L. R. 13 Hq. 1. 

if Dobson vy. J/udson (1857), 1 O. B. (N. 8.) 652, per CRESSWELL, J., at p. 659: 
‘‘T find no provision in the contract for tho expenso of altorations resulting from 
tho opinion or tho caprice of tho . . . survoyor. Tho plaintiffs undortook to do 
the work to tho satisfaction of the survoyor.” Ags to the architect requiring 
work not within tho contract, soo p. 231, post. 

(1) Kemp v. Lose, supra. 
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materials from a distance etc., is included in the contract work (kh). 
If any unforeseen difficulties should arise, such as the site turn- 
ing out to be rock where soil was expected, the preparatory work 
still has to be done by the contractor as part of the contract 
work (0). 


367. If a contractor without authority from his employer con- 
structs the works of better materials than those stipulated for in 
the contract, the employer might refuse to accept the work, in 
which case the contractor would not be able to recover at all, as he 
would not have performed his contract. Even if the employer 
should accept the work, the contractor could only recover the 
contract price without any increase in price for the superior material 
used (7m). 


368. The builder, in the absence of express stipulation to the 
contrary, has a general right to dig the foundation of the building 
and to convert to his own use the materials dug out, provided that. 
they are ordinary materials and not such thinys as antiquities 
etc. (n). Thisright, however, is limited to the necessary founda- 
tions of the building contemplated by the contract, and does not 
extend so as to-allow him to dig all over the site to get these 
materials (0). 

Where the contract expressly reserves the minerals, every sub- 
stance that can be dug up for the purpose of profit is included (7). 
It would seem that the builder, in such a case, cannot even dig 
materials from the site for use in the construction of the building 
unless they are part of the foundations. 


369. An allegation that the building owner has received some- 
thing as good as what he bargained for will not enable a builder to 
recover the contract price, in the case of an entire contract, in which 
completion is a condition precedent to the right to payment, except 
in the case of acceptance by the employer, waiver, or evidence 
of a new contract to pay for the work actually performed (q). 

It would seem, however, that the rule in the case of building 
contracts is similar to that in the case of specific performance, 
which is, that such non-essential and trivial defects on the side of 


(k) Weatherston v. Robertson (1852), 1 Stu. M. & P. 333. 

(2) East and West India Dock Co. v. Kirk and Randall (1887), 12 App. Cas. 738 ; 
Bottoms vy. York Corporation (1892), Hudson on Building Contracts, 3rd ed., 
Vol. IL., p. 220. - 

(m) Forman & Co. Proprietary v. The Ship ‘‘ Liddesdale,” [1900] A. CO. 190; 
Wilmot v. Smith (1828), 3 C. & P. 483. 

(n) Hlwes v. Brigg Gas Co. (1886), 33 Ch. D. 562, where a prehistoric 
boat, found in digging out foundations, was held to be the property of the owner 
of the soil. It is usual, especially in contracts with local authorities, to provide 
for the preservation and delivery to the building owner of antiquities etc. 
found on the building site. | 

(0) Robinson v. Milne (1884), 538 L. J. (cH.) 1070. 

(p) See p. 177, ante. 

(q) Munro v, Butt (1858), 8 E. & B. 788; Whitaker y. Dunn (1887), 3 T. L. R. 
602; and compare Sumpter v. Hedges, [1898] 1 Q. B. 678; Forman & Co. Pro- 
prietary v. The Ship “‘ Liddesdale,” supra. 
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one party as can be compensated for will not excuse the other party 
to the contract(7). In every case it must be a matter of degree: 
thus the omission of a lock on a door in a large mansion, or the 
omission to put some zinc on the flat roof of an annexe (s), might 
not amount to non-compietion, while omission to put down the 
floors in a house (¢) certainly would do so (a). 

The question of completion, being one of fact, is for the jury, 
and if the jury find that the contract has in fact been performed, 
the contractor would be entitled to recover the contract price, 
subject to deduction for the reasonable cost of making the work 
perfect (0). ; 


370. In the case of an entire contract, the employer is under an 
obligation to allow the contractor to do the whole of the work (c). 
The contractor, it would seem, is entitled (subject to any special 
circumstances or stipulations in the contract) to uninterrupted 
possession of the site for the purpose of carrying out the works in 
the contract. He can therefore object to a fresh contractor being 


" brought upon the site while he is carrying out the contract works. 


The employer cannot, it would seem, take advantage of a stipulation 
authorising him to omit work in order to get parts of the contract. 
work executed by another contractor while the contract is proceed- 
ing. It has been decided in America that such a clause does not 
contemplate or authorise the omitting of work given to another 
contractor (d@). 


oé1. The question whether or not completion includes making 
the work answer the purpose for which it is constructed depends 
on whether the work is agreed to be constructed to answer a 
particular purpose, or whether it is agreed merely to be constructed 
in accordance with a specification and plans. In the first case the 
contractor warrants that he will make something fit for the 
purpose (e), and if the work is useless, so as to amount to a total 
failure of consideration, there is no completion on the part of the 
contractor, and no obligation on the employer to pay (f). In the 
first case it is no excuse for the contractor doing useless work that 
it was not possible to do it otherwise, unless he told his employer, or 
the employer knew of the impossibility. The contractor’s obligation 
is not performed unless the work done is useful and skilfully 


r) See title SPECIFIC PERFORMANCE. 

8) Lowther v. Heaver (1889), 41 Ch. D. 248, 262. 

t) Williams vy. Fitemaurice (1858), 3 H. & N. 844. 

(a) ‘‘Small deviations from the plan would not affect it much; but if there is 
any obstinate or corrupt deviation, that would materially ” (Oraven v. Zickell 
(1789), 1 Ves. 60, yer Lord Tirurtow, I..0., at p. 61). 

(b) Cutler v. Close (1832),5 C. & P. 337. - 

c) Lancred, Arrol & Co. v. Steel Co. of Scotland (1890), 15 App. Cas. 125. 

% Callagher v. Ilirsh (1899), N. ¥. 45 App. Div. 467. 

(e) //all v. Burke (1886), 3 T. L. R. 165; and compare Preist v. Last, [1903] - 
2K. B. 148, O. A. 

(f) arnsworth v. Garrard (1807), 1 Camp. 38; Denew v. Davereli (1813), 3 
Oamp. 451; //ill v. Mcatherstonhaugh (1831), 7 Bing. 569; Grounsell v. Lamb 
(1836), 1 M. & W. 352. Seo also Couséns v. Paddon (1835), 5 Tyr. 5385; Basten 
y. Butter (1806), 7 Hast, 479; /lall v. Burke, supra. 
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executed (g). In the second case, however, the contractor’s obliga- 
tion is only to follow the plans and specification, and to use proper 
materials and workmanship (h), and he is not responsible if the work 
turns out useless to the employer, unless it has been done badly or 
not in accordance with the plans and specification (2). 


Sus-Sect. 9.—Implied Condition as to Workmanship. 


372. A contract to perform any work, in the absence of any 
stipulation as to the manner in which it is to be carried out, implies 
a condition that the work shall be done in a good and workmanlike 
manner (7), and the workmen employed on the work must be 
possessed of the ordinary amount of skill possessed by those exer- 
eising the particular trade (ks). The contractor, however, cannot 
be held responsible for the quality of materials or work chosen or 
directed by the employer or his architect, as in that case the 
employer chooses to supersede the contractor’s judgment by using 
his own (1). : 

Secr. 2.—T'me for Completion. 


SUB-SECT. 1.—Where no Time is specified. 


373. In a contract to perform a work, where no particular time 
is specified within which the work is to be completed, an agreement 
to complete within a reasonable time will be implied, and a 
reasonable time for completion will be allowed (m). 

The question as to what is a reasonable time is one of fact (n), to 
be determined by the jury under the direction of the court. All 
the circumstances of the case should be taken into consideration, 
such as the nature of the work to be done, the time necessary to do 
the work, the orders which the contractor has in hand (0), the 
proper use of customary appliances(p), and the time which a 
reasonably diligent manufacturer of the same class as the contractor 
would take (q). 

Where a reasonable time for completion becomes substituted for 
a time specified in the contract, in consequence of the specified time 
being no longer applicable, then in order to ascertain what is a 
reasonable time the whole circumstances must be taken into con- 
sideration, and not merely those existing at the time of the making 
of the contract. 





(g) Duncan v. Blundell (1820), 3 Stark.6; Grounsell v. Lamb (1836), 1 M. & W.. 
352; Pearce v. Tucker (1862), 3 F. & F. 136. 

(h) Ripley v. Lordan (1860), 2 L. T. 154; and compare Jones v. Just (1868), 
L. RB. 3 Q.’B. 197, 202. 

(i) Compare Ollivant v. Bayley (1843), 5 Q. B. 288 ; Chanter v. Hopkins (1888), 
4M. & W. 399. 

(7) Duncan vy. Blundell, supra; Pearce v. Tucker, supra. 


(k) See Harmer v. Cornelius (1858), 5 OC. B. (N. 8.) 286; and see title 
BAILMENT, Vol. I., p. 559. 


(2) Duncan v. Blundell, supra, per BAYLEY, J., at p. 7. 
_(m) Startup v. Macdonald (1843), 6 Man. & G. 598, per Rou¥FE, B., at p.611. See 
title ConTRACT. 

(n) Fisher v. Ford (1840), 4 Jur. 1084; Startup v. Macdonald, supra. 

(0) Attwood v. Emery (1856), 26 L. J. (c. P.) 73. 

(p) Lyle Shipping Co. v. Cardiff Corporation, [1900] 2 Q. B. 638. 

(q) Hydraulic Engineering Co. v. McHaffie (1878), 4 Q. B. D. 670. 
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If in consequence of an unavoidable accident the performance of 
a contract, for the completion of which no time is fixed, is delayed, 
the implication of law is that the contractor shall use reasonable 
diligence (r). 


SuUB-SEcr. 2.—Where a Particular Time is specified. 


O74. If a particular time for completion is specified in the 
contract, the mere fact of non-completion within that time wiil not, 
in ordinary circumstances, be such a breach as to release the 
employer from the contract, but it will entitle him to damages (s). 
If the builder or contractor is unduly delaying the work, and the 
contract time has ceased to be binding, the employer may give him 
notice to complete by a fixed reasonable time (t), and on default of 
the contractor he would.be justified in refusing to allow the 
contractor to proceed any further. 

If—which, however, is unusual in building contracts—time has 
been effectually made of the essence of the contract, and completion 
to time expressly made a condition precedent to payment, the 
employer will be released by non-completion to time (w). 


SUB-SEcT. 3.— When Time ts of the Essence of the Contract. 


375. The old rule of law that time is always of the essence of a 
contract is now superseded by the rules of equity in that behalf (w). 
In building contracts time is not of the essence of the contract in 
the absence of express words making it so, as the subject of the 


- contract is not such as to make the completion to time essential (x). 


And the mere insertion of words making time of the essence of the 
contract will be ineffective if they are inconsistent with other terms 
of the contract (a). 

Time cannot be of the essence of the contract where there is 
a provision for the payment of a penalty or liquidated damages 
for delay (b), nor where there is a bonus for expedition, and 
generally where the parties contemplate a possible postponement of 
completion (c). 


376. Where the contract expressly makes time of the essence of the 
contract, or gives a power to determine the contract in case of non- 
completion within the stipulated time, then, in the absence of any 
inconsistent provisions, time will be of the essence of the contract(d), ' 


(r) Ford v. Cotesworth (1868), L. R. 4 Q. B. 127, per Buackburn, J., at 
» 133. 
(s) Lucas v. Godwin (1837), 3 Bing. (N. 0.) 737; but see Tidey v. Molleté (1864), 
16 C. B. (N. 8.) 298. | 

(t) Seo p. 191, post. 

w) DLuweas v. Godwin, supra, at p. 744 

a Supreme Court of Judicature Act, 1873 (36 & 37 Vict. c. 66), 8. 25 (7) ; 
and see title OonrRACT. 

a) Lucas v. Godwin, supra, at p. 744. 

: ) Lowther v. Teaver (1889), 41 Ch. D. 248, per LInpuey, L.J., at p. 268. 

(b) Lamprell v. Billericay Union (1849), 3 3 lixch. 283, 308. 

(c) See title ConTRAOT. 

(d) Walker vy London and North Western Tail. Co. (1876), 1 0..P. D. 518. 
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and the contractor can recover nothing if he does not complete to 
time (e). 


377. In cases where time has not been made of the essence of 
the contract, or where, although time originally was of the essence 
of the contract, the time so fixed for completion has ceased to 
be applicable by reason of waiver or otherwise, the employer has 
still a right by notice to fix a reasonable time for the completion of 
the work, and, in case the contractor does not complete by that 
time, to dismiss the contractor (f), just as a vendor would be entitled 
to rescind the contract in case of a contract for sale of land (g). 

The contractor has up to the last moment (12 o’clock at night) of 
the day fixed for completion to finish his contract (h). 


Szor. 3.—Contracts to reinstate Buildings which have been 
destroyed. | | 


378. Many insurance policies give the insurers an option to 
reinstate the insured buildings when destroyed or injured by fire. 
If the insurers once exercise this option, and elect to reinstate, they 
are bound by their election, and cannot afterwards claim to be only 
liable on their covenant to pay the insurance money (2). The 
exercise of this election puts the insurers in the position of a 
contractor who has undertaken to complete an entire work, namely, 
to restore the destroyed or injured buildings as far as possible to 
their condition before the fire (k). 

The Fires Prevention (Metropolis) Act, 1774 (J), gives the same 
option to insurance companies, and also enables the person 
interested to require them to reinstate. The operation of this 
statute is not confined to places within the limits of the former bills 
of mortality (m). 


(e) Munro v. Butt (1858), 8 E. & B. 738. 

(7) See Taylor v. Brown (1839), 9 L. J. (cH.) 14, per Lord LANGDALE, M.R., 
at p. 16: “ Where the time is not of the essence of the contract, where the con- 
tract 13 to be performed within a time which is not defined, and there be any 
unnecessary delay by one party, the other has a right to limit the time.”’ 

(g) Lowther v. Heaver (1889), 41 Ch. D. 248, per LinpizEy, L.J., at p. 268; 
and see title SALE oF LAND. 

(h) Startup v. Macdonald (1843), 6 Man. & G. 593; and see title TIME. 

(4) Brown v. Royal Insurance Co. (1859), 1 E. & HE. 853; Scottish Amicabdle 
Association v. Northern Assurance Co. (1883), 11 R. (Ct. of Sess.) 287. See also 
Fuller v. Patrick (1849), 13 Jur. (0. 8.) 561, and title INSURANCE. 

(k) Brown v. Royal Insurance Co., supra; Times Fire Assurance Co. v. Hawke 
(1859), 28 L. J. (EX.) 317. . 

(1) 14 Geo. 3, c. 78, s. 83. 

(m) Re Quicke, [1908] 1 Ch. 887, per Swinfen Eady, J., at p. 893, apparently 
following Re Barker, Lx parte Gorely (1864), 34 L. J. (Bcy.) 1, which case was, 
however, doubted in Westminster Fire Office v. Glasgow Provident Investment 
Society (1888), 13 App. Cas. 699, yer Lord Watson, at p. 716. See also Simpson 
v. Scottish Union Fire and Life Insurance Co. (1863), 32 L. J. (cH.) 329; 
Andrews v. Patriotic Assurance Co. (1886), 18 L. R. Ir. 355, 366, holding that 
at does not apply to Ireland. See title InsuRANcE. ‘The area within the bills 
of mortality was employed as a term to denote what became the metropolitan 
_ area after the passing of the Metropolis Management Act, 1855 (18 & 19 
Vict. c. 120). Marylebone and St. Pancras were, however, excluded. Compare 
Copyright Act, 1842 (5 & 6 Vict. c. 45), 8. 6. 
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379. Tho insurers are liable for defective or less valuable work 
done under their obligation to restore (x), even if the restoring of 
the building to its condition before the fire is 1mpossible (0), and 


the damages which the insured may recover for breach of the ° 


covenant to restore are not limited to the amount of the insurance 
money. .- 

If the new building is burnt down during the process of 
construction the insurers must still complete their contract to 
restore, apparently even in cases where they have stipulated that, 
should reinstatement be prevented, they shall, only be liable for 
so much as would, in the. absence of the prevention, have been 
sufficient to make good the loss. Such a stipulation does not seem 
to cover prevention owing to an act of God (p). 

The contract being to reinstate the building, no allowance ‘“‘ new 
for old”’ can be made (q), as the marine insurance rules do not apply. 
In assessing damages for the breach of a contract to reinstate, due 
regard should be had to the fact that the contract is one to rebuild 
or restore an old building and not to build a new one. 

In the case of machinery or other chattels attached to a building 
which has been destroyed, the insurers cannot insist on reinstating 
the chattels on the original site if it has passed away from the 
insured. In the case of chattels the meaning of “reinstate’’ is to 
replace in statu, not in situ (7). 


Part IV.—Excuses for Non-Completion. 


Srcr. 1.—Arising before Performance. 
Sus-SEcr. 1.—Jmpossibility. 


380. It frequently happens that the performance of the specified 
works in the manner contemplated by the contract is impossible. 
The ordinary rules of law as to the effect of impossibility apply to 
building and engineering contracts (s). 

' It is the duty of a contractor, in the exercise of common pru- 
dence, before making his tender, to inform himself of all particulars 
concerning the work, and particularly as to the practicability of 
executing every part of the work contained in the plans, drawings, 
and specification according to the specified terms and conditions. 
Ignorance on his part in making his tender will not excuse him 
from performing his contract. If it be the usage of contractors to 








(n) Alchorne v. Favill (1825), 4 L. J. (0. 8.) (oH.) 47. 
(0) Ibid. ; Brown y. Royal Insurance Co. (1859), 1 Hi. & HE. 853. 
p) Vor the meaning and effect of an act of God generally, sce title CONTRACT. 
+ See, however, Vance v. J’oster (1841), 1 Ir. Oire. Cas. 47. The decision in 
this case does not seem to have been accepted in ingland. 
(r) Anderson v. Commercial Union Assurance Co. (1885), 2T. L. R. 191. 
(8) Sco Clifford (Lord) v. Watts eau E L. R.5 O. 
p. 588; Lille v. Sughrue (1846), 15 M.& W. 253; and title ConTRACT. 


. P. 577, per Brett, J., at 


Ss ee ed 





U 
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rely on the specification without examining it for themselves, or 
employing a skilled person to do so on their behalf, such an usage 
cannot legally be supported (t). The fact that the contractor has 
agreed to erect.a building or construct works as described in the 
plans and specification, implies that he understands such plans and 
specification, and he cannot escape liability by setting up that 
he exercised ordinary care and skill and yet failed to understand 
them (a). 


381. Where a builder or contractor has made a contract to erect 
a building or construct works, and it turns out that it is impossible 
to do the work and he does not complete it or them, he will not be 
excused from the consequences of not fulfilling his contract, including 
a liability to pay damages(b). It must be observed that this 
liability to pay damages for non-performance of an impossibility 
only attaches where the contract is absolute and unrestricted by 
any condition expressed or implied (c). : 

~ The obligation on the contractor, however, appears to be unlimited 

not merely where there are only difficulties or increased expense in 
executing the work not brought about by the employer (d); and 4 
fortiori the obligation is pnlimited, if the difficulties were foreseen 
by the contractor. If the employer or his agent, e.g., the architect 
or engineer, knows at the time of entering into the contract that 
performance is impossible he cannot anticipate performance by the 
contractor, and therefore it would seem that the minds of the parties 
are not ad idem, and consequently neither party can sue. upon the 
contract (e). . 

In case, however, of serious impediments, not brought about by 
the employer and arising from causes which were not, and could 
not be, in the contemplation of either of the parties at the time of 
the making of the contract, and necessarily altering the character 
of the work, so as to make the special conditions of the contract 
inapplicable, it is a question whether the court would be justified in 
holding that grounds existed which relieved the contractor from his 
obligation (j). 





(t) Thorn vy. London Corporation (1876), 1 App. Cas. 120, per Lord 
CHELMSFORD, at p. 132. 

(a) Bottoms v. York Corporation (1892), Hudson on Building Contracts, 8rd ed., 
Vol. IL., p. 220. 

(b) ‘‘ Certainly, if he does in direct terms enter into a contract to perfoym an 
impossibility, subject to a penalty, he will not be excused because it is an 
impossibility; so if he does bind himself to perform an impossibility, if a 
certain named person shall require him to do so, there is nothing illegal in 
putting himself under such an obligation as that” (Jones v. St. John’s College, 
Oxford (1870), L. R. 6 Q. B. 115, per Hannen, J., at p. 127). © 

(c) Brecknock and Abergavenny Canal Navigation Co. v. Pritchard (1796), 6 
Term Rep. 750. 

(d) See as to damages, p. 241, post. | 

(e) See Cunningham v. Dunn (1878), 3 C. P. D. 448. 

(f) Jackson v. Hastbourne Local Board (1886), Hudson on Building Contracts, 
3rd ed., Vol. I., p. 67, per Lord Watson, at p. 90; and see Bush v. White- 
haven Town and Harbour Trustees (1888), 52 J. P. 392. See also Clifford (Lord) 
v. Watts (1870), L. R. 5 C. P. 577, where a man contracted to dig 1,000 tons 
of clay each year on certain lands, and when it turned out that there never 
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382. Where the work the subject of an entire contract is destroyed 
before the completion of the contract, there is a difference in the 
position of the parties according to whether the destruction affects 
the contract work only or affects also some other work or thing. 
without the continued existence of which the execution of the 
contract work is impossible. 

In the first case, if the contract to construct is unrestricted by 
any conditions applicable to the case, the contractor has not per- 
formed his obligation, and must either do the work over again, or 
be liable in damages for breach of contract (q). 

In the second case, as the parties must have known, when they 
entered into the contract, that the contract could not be carried 
out if the other thing ceased to exist, they must have contemplated 
the continued existence of that thing as being a necessary element 
of the contract, and therefore the contract is subject to an implied con- 
dition that, if the thing should cease to exisi from a cause not owing 
to the fault of either party before the completion of the contract, 
then both parties should be excused from further performance of the 
contract (h). In such a case the contractor cannot bring an action 
to recover the contract price, or the value of the work and 
materials provided by him (2), nor can the employer bring an action 
against the contractor to recover damages for breach of contract(k), 
or to recover instalments already paid to the contractor (I). 

In the case of contracts which are not entire, if the structure, on 
which the work is to be executed, is destroyed during the progress 
of the work, while further performance of the contract on the part . 
of both the employer and the contractor is excused, the contractor 
is entitled to be paid for the work and labour expended before the 
destruction (m). | : 


383. It is no excuse for non-performance of a contract to build 
a house or to construct works upon a particular site that the soil 
thereof has either a latent or patent defect, rendering the building 
or constructing impossible. It is the duty of the contractor before 
tendering to ascertain that it is practicable to execute the work on 
the site (a). The builder or contractor on discovering such defects 
in the soil as will render the construction of the contemplated works 
difficult or impossible is not entitled to throw up or abandon the 





was as much as 1,000 tons of clay on the land, was held not hable in an action 
for breach of contract. 

(g). Brecknock and Abergavenny Canal Navigation Co. v. Pritchard (1796), 
6 Term Rep. 750. 

(h) Laylor vy. Caldwell (1863), 3B. & S 826, 833; Appleby v. Myers (1867), 
L. R. 2 O.. P. 661. 

(t) Appleby v. Myers, supra. 

(tk) Taylor v. Caldwell, supra. 

(1) Anglo-Tigyptiun Co. v. Rennie (1875), L. R. 10 C. P. 271, affirmod at 
p. 471, without expressing any opinion on tho present point. Comparo Jillictt 3 
v. Crutchley, [1996] A. 0. 7; Civil Service Co-operative Society v. General Steam 
Navigation Co., [1903] 2 K. B. 756, O. A. 

(1m) Gillett v. Mawman (1808), 1 Taunt. 137, whore, however, the general 
law was hold to be controllod by the usage of the particular trade, that there 
was to bo no pay:;nent until the wholo was completed and delivered. 

(w) Seo Gibraltar Sanitury Commissioners v. Orfila (1890), 16 App. Cas. 400. 
Sce p. 198, ante. 
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contract (b). And thus, if part of the work falls down in consequence 
of any such defect, the builder or contractor will have to reinstate 
it or lose his right to recover payment, and be liable in damages for 
not completing his contract (c). 


384. Where the impossibility is only temporary in its nature, 
it has been suggested that if might possibly excuse the non- 
performance to time (d).’ 


Sus-SEcT. 2.—Illegality. 


385. A contract to perform an act illegal at the time the contract 
is entered into, or which subsequently becomes illegal, is either 
void ab initio or becomes void (e). Contracts also which are contrary 
to sound morals or to public policy will not be enforced by the 
Courts (/). 

In case the builder has been paid instalments during the 
construction of a building under a contract which is void as being 
illegal, the building owner cannot as a general rule recover back 
such voluntary payments (g). 


386. In the case of building contracts illegality chiefly arises 
through disregard of the statutes, whether public and general or 
local and personal, and the sub-statutory legislation by way of 
bye-laws and regulations, affecting the mode of construction in 
the particular locality, the deposit of plans, and giving of notices 
etc. (h). 


) Bottoms v. York Corporation (1892), Hudson on Building Contracts, 3rd ed., 
Vol. IT., p. 220. 

(c) Foun v. Hastbourne Local Board (1886), Hudson on Building Contracts, 
srded., Vol. II., p. 67; Bottoms v. York Corporation, supra; McDonald v. Working- 
ton Corporation (1893), Hudson on Building Contracts, 3rd ed., Vol. IL, p. 240. 

(d) Lawrence v. Twentiman (1611), 1 Roll. Abr., tit. Condition, G. 10. 

(e) See title Conrracr. ‘‘ Every contract made for or about any matter or 
thing which is prohibited and made unlawful by any statute is a void contract, 
though the statute itself does not mention that it shall be so, but only inflicts a 
penalty on the offender, because a penalty implies a prohibition, though there 
are no prohibitory words in the statute” (Bartlett v. Vinor (1692), Carth. 251, 
per Hout, O.J., at p. 252. 

(7) See title ConTRAcT, and Pearce vy. Brooks (1866), L R. 1 Exch, 213. 

(g) See Kearley v. Thomson (1890), 24 Q. B. D. 742, C. A., per Fry, LiJ., at 

. 145-6. 

7 h) The most important public and general Acts which impose restrictions etc. 
on buildings are:—Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), for which 
see title F'acroRIES AND WorRKSHOPS ; Metalliferous Mines Regulation Act, 
1872 (35 & 36 Vict. c. 77); Coal Mines Regulation Act, 1887 (50 & 51 Vict. 
c. 58), for which see title MINES, MINERALS AND QUARRIES ; Public Health 
Act, 1875 (38 & 39 Vict. c. 55) ; Public Health Act, 1875 (Support of Sewers) 
Amendment Act, 1883 (46 & 47 Vict. c. 37); Public Health (Water) Act, 1878 
(41 & 42 Vict. c. 25) ; Public Health Acts Amendment Act, 1890 (53 & 54 Vict. 
c. 59); Public Health (Buildings and Streets) Act, 1888 (51 & 52 Vict. c. 52); 
Disused Burial Grounds Act, 1884 (47 & 48 Vict. c. 72); Towns Improvement 
Clauses Act, 1847 (10 & 11 Vict. c. 34); and see titles LocAL GOVERNMENT ; 
Pusiic HeattH etc. The Acts regulating buildings in London are :—Metro- 
polis Management Act, 1855 (18 & 19 Vict. c. 120); Metropolis Management 
Amendment Act, 1862 (25 & 26 Vict. c. 102); London Building Act, 1894 
(57 & 58 Vict. c. coxiii.); London Building Acts Amendment Act, 1905 (5 Edw. 7, 
e. cclx.); and see title METROPOLIS. 
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Thus, a contract to build on a disused burial ground (i‘, or to 
erect a wooden structure contravening the provisions of the Metro- 
polis Management Act, 1855(7), is void (k), so also is a contract 
by a surveyor of highways to perform work or supply materials (1) 
contrary to s. 46 of the Highway Act, 1835 (m). 

Words in a statute requiring that a thing shall be constructed 
of particular substances imply a prohibition against constructing 
with other substances (7). 


387. Where the consent of somé authority has to be obtained in 
order to render the building lawful, it would seem to depend on the 
particular terms of the contract whether there is an implied covenant 
by the building owner to obtain the consent, or whether the contract 
is a conditional one depending on that consent being obtained (0). 
In most cases it would seem that the contract is conditional on 
the obtaining of the consent, and consequently that, if it is not 
obtained, the contract is avoided and both parties are discharged 
from performing it. If, however, the building owner expressly 
or impliedly agrees to obtain the consent, the failure to do so 
would be a breach of contract on his part entitling the builder 
to damages. 


388. In some cases the distinction between physical impossibility, 
which does not excuse the builder from his contract, and illegality, 
which does, is very narrow(p). If the builder’s obligation is to 
perform some definite work, he must do that work in such a way as 
to comply with the law, although he may be put to greater expense 
in doing the work in that way. If,on the other hand, the illegality 
goes to the root of the contract, and the law forbids the construction 
of the work at all, the contract 1s abrogated and both parties are 
discharged from performance. 


SuB-SEcT. 3.—Prevention by the Employer. 


389. As in the case of other classes of contracts, a building 
contract can, as a general rule, only be rescinded by mutual 
consent (q), but if either party repudiates or abandons the contract, 


(<2) Gibbons v. Chambers (1885), 1 T. L. R. 580; Re St. Saviour’s Rectory 
(Trustees) and Oyler. (1886), 31 Ch. D. 412; Re Ponsford and Newport District 
School Board, [1894] 1 Ch. 454; and see Re Licclesiastical Commissioners and 
New Oity of ‘London Brewer Yy Co., [1895] 1 Ch. 702. See also title BURIAL AND 
CREMATION, p. 532, post. ’ 

(7) 18 & 19 Vict. c. 120. See title Murropouis. 

() Stevens v. Gourley (1859), 7 OC. B. (N. 8.) 99. 

(2) Barton v. Piggott (1874), L. R. 10 Q. B. 86. 

(m) 5 & 6 Will. 4, c. 50. See title IlrawAvys, STREETS AND BRIDGES. 

(n) Stevens vy. Gourley, supra. 

(0) Smith v. Harwich Corporation (1857), 2 C. B. (w.s.) 651; Le Northum- 
berland Avenue JIotel Co., Lox and Braithwaite’s Claim (1887), 56 L. T. 833 : 
Bywaters & Sona v. Curnick & Co. eee) JIudson on Building Contracts, 3rd 
od., Vol. I., p. 7938. Soe also Lashleigh v. South astern Rail. Co. (1851), 10 
O. 2. 612; as to this last case see tho observation of WILLES, J., in A/‘Intyre 
v. Delcher (1863 3), 32 L. J. (0. vp.) 254, at p. 250. 

(7) See this point discussed in Brown v. Royal Insurance Society mene) 28 
L. J. (Q. B. ) Ob: 

(7) See title Conrraot. 
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the other party can at once elect to treat such repudiation or 
abandonment as a rescission of the contract and sue for the 
breach (7). 

The act or acts relied on as repudiation must be absolute (s), 
must go to the root of the contract, and must show that the 
party has an intention to repudiate the whole contract, and not 
merely an intention to refuse to carry. out some stipulation of it. 
The longer the parties have been carrying out the contract the less 
likely is it that a refusal or neglect to observe some stipulation 
will be treated by the court as an intention to repudiate the whole (¢). 
If the employer gives notice to the contractor not to do any more 
work, this will amount to repudiation of the whole contract (a). 
But the notice must be final and not merely dmount to a 
postponement of the work (0). 

Specific performance of a building or engineering contract will 
not be deereed. The remedy of the builder or contractor, if the 
employer refuses to allow him to proceed or excludes him from the 
site, will be to recover payment for the work he has done and 
damages for the loss which he has. sustained by not being allowed 
to complete the work, or to treat the.contract as rescinded and sue 
for the reasonable price of the work done. 


390. If the employer by his own act ‘renders himself. incapable 
of carrying out the contract he has made, e.g., by selling the land 
on which the works are to be constructed, the contractor at once 
ceases to be bound by the contract, and can bring his action without 
any previous request to the employer to perform his part of the 
contract (c). Itis a question of fact for the jury to decide, when a 
contract has not been performed, which party was in fault in 
occasioning the contract not to be carried into effect (d). 


391. Prevention before the commencement of the work may be 
of various degrees. The contractor may be absolutely prevented 
from commencing the work, or the prevention may only delay him 
and prevent him completing by the time fixed by the contract. On 
the nature and degree of the prevention depends whether the con- 
tractor is entitled to treat the contract as having been repudiated 
by the employer (e), or is bound to continue the work and leave 
open the question how far the default of the employer may have 
released the contractor from any of his obligations (f/), or may 





(r) Lines v. Rees (1837), 1 Jur. 593. But he is not bound so to treat it; see 
Michael v. Hart, [1902] 1 K. B. 482, per Cottins, M.R., at p. 490. 

(s) Lines v. Rees, supra. 

(t) See title Contract, and Cornwall v. Henson, [1900] 2 Ch. 298, 303. 

(a) Cort v. eit aes Nottingham and Boston and Eastern Junction Rail. Co. 
(1851), 17 Q. B. 127 

(b) See Bartholomew v. Markwick (1864), 15 C. B. (ww. 8.) 711; Mersey Steel 
and Iron Co. v. Naylor, Benzon & o Tees) 9 App. Cas. 434; Société Générale 
de Paris v. Milders (1883), 49 L. T. 5 
_ (c) See title ConTRAcT. 

(d) Pontifex v. Wilkinson (1845), 2 OC. B. 349, 

(e) Holme v. Guppy (1838), 3 M. & W. 387. 

Cf) Roberts vy. Bury Commissioners (1870), L. R. 5 C. P. eee Bemis Drainage 
Co. ¥. Rathangan River Drainage Board (1881), 6 L. R. Tr. 
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have given him a right of action (g) for any injury accruing to him 
through the prevention. In some circumstances, such as delaying 
the work so as to turn a summer contract into a more expensive 
winter contract, the prevention may be such as to abrogate the 
terms of the contract as to payment, and entitle the contractor to 
recover on a quantum merutt (h). 

Where the, prevention by the employer is a default to do some- 
thing which is a condition precedent to the contractor’s obligation 
to do the work («), the contractor may treat the prevention as a 
repudiation of the contract, but in other cases where the preven- 
tion is only partial, the contractor must complete the work and 
seek his remedy in damages (k). Whether the performance of.the 
obligation of either party is a condition precedent to the obliga- 
tion of the other party is a question of the construction of the 
contract. 


392. In the absence of express conditions as to providing the 
site for the works, there 1s an implied contract that the employer 
shall be in a position to hand over the site to the contractor imme- 
diately upon the making of the contract ((). 

Thus if the employer does not provide the site on ental the 
works are to be constructed at the time fixed by the contract, or 
at once if no time is so fixed (m), the contractor is entitled to throw 
up the work and bring his action for damages (m) ;. or he may, as 
soon as he obtains possession of the site, commence and continue 
the work, in which case he waives the right of treating the obliga- 
tion to provide the site as a condition precedent, but retains any 
right of action he may have for damages for breach of contract (0). 


393. Where the contract is that the work is to be done under 
the superintendence of the employer’s architect or engineer, and no 
architect or engineer 1s named in the contract, there is an implied 
contract by the employer that he will appoint a suitable architect 
or engineer, and this is a condition precedent to the contractor’s 
obligation to do the work (p), but this is not so where there is 
merely a liberty to superintend (q). 

Similarly, there is an express or implied obligation, as the case 
may be, on the part of the employer to furnish the contractor with 
the necessary plans and drawings within a reasonable time (1). 


(7) Lawson v. Wallasey Local Board (1883), 11 Q. B. D. 229; Freeman & Son v. 
Hensler (1900), 64 J. P. 260 

(h) Bush v. Whitehaven Town and Harbour Trustees (1888), 52 J. P. 392. 

(<) Lolme v. Guppy (1838), 3 M. & W. 387. 

() Boone v. Myre (1777), 1 Ty. BL. 273, n.; Macintosh vy. Midland Counties 
~ail, Co. (1845), 14 M. & W. 548. 

(1) Lreemun & Son v. Fenster, supra. 

(m) Ibid. 

(n) Roberts v. Bury Commissioners (1870), L R. 5 C. P. 310, 320. 

(0) Jiid. 

es Coombe v. Greene (1843), 11 M. & W. 480; Lunt v. Bishop (1853), 8 Exch. 
675; J/unt v. Itemnant (1851), 9 Exch. 635. 

(q) Jones vy. Cannock (1852), 311. I. Cas. 700. 

(r) Kingdom v. Cow (1848), 17 I. J. (0. B.) 155; Arterial Drainage Oo. v. 
Rathangan Liver Drainage Bourd (1881), 6 L. R. Ir. 618. 
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It would seem, however, that the contractor ought to apply for 
the plans if they are not furnished to him (s). | 


Susp-Sror. 4.— Waiver. 


394. The original contract for the construction of works may be 
waived by the parties either expressly or imphedly entering into a 
new agreement, either in substitution for or in addition to the 
original contract (¢). 

Building and engineering contracts present no differences from 
other contracts in respect of how far agreements in writing and 
under seal can be waived or altered by parol agreements, or by 
such as are in writing but not under seal (a). 

Where such a new agreement exists, if 1s a question for the court 
to determine to what extent the new agreement waives, alters, or 
incorporates the original contract (0). 

There must, however, be evidence of such a new agreement having 
been come to, and no mere request of the employer, or consent 
to extend the time, will be evidence of an intention to waive the 
whole of the original agreement (c). 

Waiver, as distinguished from a substituted agreement, could 
hardly occur before the commencement of the work under a building 
or engineering contract, except possibly by the builder or contractor 
doing nothing for a long time, and the building owner or employer 
acquiescing therein. 


Szcr. 2.—Arising during Performance. 
Sus-Secr, 1.—Lmpossibility. 


395. Where after the work has been commenced it is discovered 
that the work is impossible, the same considerations arise, so far as 
relate to the validity of the contract, as where the impossibility i 1s 
discovered before commencement (d). 

The impossibility after commencement may, however, arise in 
another manner; thus if the contractor has undertaken uncon- 
ditionally to perform within the contract time any extra work 
which may be ordered and extras are ordered which are in fact 
impossible of completion within the contract time, the contractor 
will be obliged to do the work within the time or pay damages for 
his default (e). 

Where the subject-matter is destroyed during construction, in 
the case of an entire contract the contractor cannot recover (/), 
except where the destruction is caused by the default of the 
employer or his servants (9). 





—: 





(s) Stevens v. Taylor (1860), 2 F. & F. 419, 422, n. 
(t) Courtnay v. Waterford and Central Ireland Rail. Co. (1878), 4 LD. .R. Ir. 11. 
(a) See title ConTRACTS. 
(b) Holme v. Guppy (1838), 3 M. & W. 387. 
(c) Macintosh v. Midland Counties Rail. Co. (1845), 14 M. & W. 548. 
(d) See p. 192, ante. . 
(e) Jones v. St. John’s College, Oxford (1870), L. R. 6 Q. B. 118. 
(f) See p. 194, ante. 
so fichardson vy. Dumfriesshire Road Trustees (1890), 17 R. (Ct of Sess.) 
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396. Where a time is fixed for completion of the work, and 
there is no condition as to relief on account of the occurrence of 
strikes, the contractor will be liable for delay so caused, just as in 
a similar case demurrage would be payable by consignees to the 
owner of a ship (h). 

Where no time is fixed for completion, and there is no exception 
for strikes, the occurrence of a strike would be a circumstance to 
be taken into consideration, and might convert what otherwise 
would be an unreasonable time into a reasonable time (2). 

If the contract provides for the occurrence of strikes, and a 
strike lasts so long that the contract, in a commercial sense, is put 
an end to, or its object is frustrated, as distinguished from mere 
delay, the strike puts an end to the contract (k). 

The cause of the strike is immaterial; it is as much a strike 
when it is caused by the workmen resisting demands of their 
employers, as if it was caused by the employers resisting demands 
of the workmen (0). 

The occurrence of bad weather or storms is also no excuse for 
non-performance of the contract, as. the variableness of the climate 
is a circumstance which must have been in the contemplation of 
the parties when the contract was made (m). 


SuB-SEOT. 2,—llegality. 


397. In the case of a building contract void by reason of the 
subject-matter being illegal or against sound morals or public 
policy, if the builder continues with the work after he knows of the 
illegality or unlawful purpose, he will not be able to recover any 
payment for the work and materials supplied by him; but if on 
learning that the building is being constructed for an unlawful 
purpose he at once ceases work, as it is his duty to do, he can 
recover a quantum meruit for the work etc. done by him before he 
knew of the illegal purpose (7), as in the case of other contracts for 
illegal objects. 


Sus-SEcr. 3.—Prevention by the Employer. 


398. If during the progress of the works the building owner or 
employer wrongfully rescinds or repudiates the contract, there is 
at once a breach, and the builder or contractor is entitled to sue for 
damages (0). 


399. As in the case of prevention before the commencement of © 
the work, prevention during the performance of the contract may 
either be absolute—that is, such as to prevent the builder or 





(1) Budgett & Co. v. Binnington & Co., [1891] 1 Q. B. 35. See title Surprrne 
AND NAVIGATION. 

i) Lick vy. Raymond and Reid, [1893] A. OC. 22. 

k) King v. Parker (1876), 34 L, 'T. 887. 

(1) 1 bid, 

(m) Maryon v. Carter (1880), 4 0. & P. 295. 

(n) Soo title Contract. 

(0) As to the moasuro of damagos, sco p. 242, post. 








Part IV.—Excuses FOR NON-COMPLETION. 


contractor from completing the work after he has commenced it— 
or partial, so as only to delay him and prevent him from 
completing by the time fixed by the contract; and the same 
principles apply in deciding whether the builder or contractor 1s 
entitled to treat the contract as abrogated, or whether he must 
go on and complete the work and seek his remedy by way of 
damages (p). 

Where the contract contains provisions which entitle the 
employer to forfeit the contract in case of certain defaults on 
the part of the contractor(qg), and the employer exercises this 
power wrongfully, that is, without the contractor having been 
in default, such an act of forfeiture amounts to total preven- 
tion (r), and entitles the builder to elect to put an end to the 
contract (s). 

If during the progress of the work the employer excludes the 
builder from the site, this will amount to total prevention (¢). 

In cases where the employer has undertaken to supply certain 
materials to the contractor, the question whether the non-supply of 
the materials amounts to total prevention or only to such prevention 
_as will give the contractor a right to damages depends upon whether 
the undertaking to supply them is a condition precedent or not. 
‘Non-supply of. rails for the construction of a railway has been 
treated as the breach of a covenant independent of that to complete 
the railway (a). 


400. If the employer, either in collusion with the architect or 
engineer or otherwise, fraudulently prevents the contractor from 
completing the works, e.g., by inducing the architect or engineer 
_ not to certify for works which are in conformity with the contract, 
the remedy of the contractor is apparently to bring an action for 
breach of contract by wrongfully preventing the architect from 
certifying rather than to bring an action of deceit (b). There may, 
however, be cases in which the conduct of the building owner and 
the architect would amount to a conspiracy (c), but even in such 
a case an action founded on prevention would appear to be prefer- 
able to one founded on the conspiracy (d). 


401. A refusal by the employer to pay instalments which are 
not due is of course not an abandonment or repudiation of the 
contract on the part of the employer (e). But if the employer 


(p) See p. 197, ante. 

(q) See p. 249, post. 

(r) See Davies v. Swansea Corporation (1853), 8 Exch. 808. 

(s) Smith vy. Howden Union Rural Sanitary Authority (1890), Hudson on 
Building Contracts, 3rd ed., Vol. II., p. 151; Felton v. Wharrie (1906), Hudson 
on Building Contracts, srd ed. , Vol. cc. p. 455, 

(t) See Roberts v. Bury Commissioners (1870), L. BR. 5 C. P. 310, per CLEASBY 
and Picotr, BB., at p. 320. 

(a) Macintosh v. Midland Counties Rail. Co. (1845), 14 M. & W. 548. 

(6) See Smith v. Howden Union Rural Sanitary Authority, supra. 

Oe Stevenson vy. Watson (1879), 4 O. P. D. 148, per Denman, J., at 
p. 15 
(d) See Smith v. Howden Union Rural Sanitary Authority, supra. 

(e) Rees v. Lines (1837), 8 C. & P. 126. 5 
H 


H-L,.-——Iil. 
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Sect. 2. refuses to pay instalments which are due to the contractor, it 
Arising becomes a question of the intention of the employer, and according 
during Per- to whether that intention is to repudiate the whole contract, or 
formance. is merely to postpone payment of money which he owes ( 7): 
the remedy of the contractor will be to treat the contract as 
broken, or to bring an action against the employer to recover the 

unpaid instalment (g). 


SuB-SEecr. 4.—Prevention by Architect ete. 


‘Effect of 4.02. Where sub-contractors or specialists are by the terms of 
cane of the contract employed by the contractor, the employer is not 
ee liable to the contractor for any delay caused by them, even although 


these sub-contractors or specialists are selected by the employer 
or by the architect (h). If, however, the specialists are not sub- 
contractors of the builder but are employed by the building owner 
direct, then he will be responsible to the contractor for delay caused 
by them (2). | 

Employer’s So also, where independent contractors are employed to do sepa- 
duty to sub- rate works, the employer will be liable to each of them for the due 
: "performance of preliminary works which he has undertaken to 
perform or to have performed. [Jor instance, in the case of a 
contract to put the roof on a contemplated house, delay in putting 
up the walls or neglect to put them up might cause partial or total 
prevention of the contract to roof in. | 
Default of If the architect or engineer, in the exercise of his quasi- 
architect. judicial functions (k), causes delay or even total prevention of the 
construction of the works, the contractor has no remedy against 
the employer (1) ; but if the delay or prevention is caused by him 
in his capacity as agent of the employer, the employer will be 
liable for his defaults (m). If, however, the architect in the exer- 
cise of his quasi-judicial duties (n) acts fraudulently, the employer 
will, it would seem, be liable if he acts upon any fraudulent decision 

or certificate, even if ignorant of the fraud (0). 


SuB-SEOT. 5.—Waiver. 


Substitution 403. Where a new contract is substituted after the commence- 
oe ment of the work, the effect is the same as in cases where that 


occurs before the commencement (p). 


(f) See Withers v. Reynolds (1831), 2 B. & Ad. 882; Freeth v. Burr (1874), Ff 
L. R. 9 C. P. 208, per CorERiper, C.J., at p. 214. 

(g) Terry v. Duntze (1795), 2 Hy. Bl. 389. 

(h) Leslie & Co., Lid. v. Metropolitan Asylums District Managers (1901), 
68 J. P. 86; Mitchell vy. Guildford Guardians (1903), 68 J. P. 84. 

(<) Leslie & Co., Ltd. v. Metropolitan Asylums District Managers, supra. 

(k) See p. 292, post. 

(1) As to any remedy of the employer against the contractor in these circum- § 
stances, see pp. 244, 245, 248, post. , 

(m) Re De Morgan, Snell & Co. and Rio de Janeiro Klour Mills and Granaries, 
Lid. (1892), 8 T. L. R. 292. 

n) As to the meaning of quasi-judicial duties see p. 292, post. 

% Smith v. IIowden Union Lural Sanitary Authority (1890), Hudson on 
Duilding Contracts, 3rd ed., Vol. IT., p. 151, and cases thoro cited. iB, 

(p) Llunt v. South Juustern Luil. Co. (1875), 45 Li. J. (0. P.) 87. Soe p. 199, ante. 
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Where the course of dealing between the parties is inconsistent 
with strict enforcement of the terms of the contract, the effect of 
such dealings may be to raise the implication that there is a new 
contract to pay for the work as actually done, or else that the 
special conditions have been waived by the party who would have 
benefited by them (q). 

Where the work is proceeded with after a breach, it is a question 
for the jury to determine whether or not there is a new contract 
to perform the work in consideration of a quantum merutt (r). 
If the breach is non-completion to time, allowing the contractor to 
continue working does not amount to a waiver of the employer’s 
right to damages for delay (s), bui where the right to insist on 
completion to time has been waived, neither party is entitled to 
abandon the contract without giving notice and affording the other 
party a reasonable time to complete the building or works (Z). 

Cases of alteration of the terms of a written contract most 
frequently arise from the ordering of extras, and from the employer 
delaying the completion of the building or works (w). 

Breaches of contract more often affect particular stipulations in 
the contract than they afford an excuse for non-completion of the 
works or rescission of the whole contract. The stipulations which 
are usually affected are those as to completion to time (w), liqui- 
dated damages(a), claims for defects(b), the right of forfeiting the 
contract or property of the builder or contractor (c), and the contract 
price (@). 

Sect. 8.—Acceptance. 


404. Since the employer or building owner is in possession of 
the land on which the works the subject of the contract are to be 
erected, while the builder has merely a revocable licence to enter 
and build (e), those works, as they come into being, attach them- 
selves to the freehold. No acceptance of the work can be implied 
from the mere fact of the employer or building owner continuing 
in possession of his own land and of the work which has become 
part of the freehold (f). Tiven the use and occupation of that which 
has been constructed on the land will not imply acceptance of the 
work (g), or a waiver of any defects, nor will it preclude the building 


(q) Munro v. Butt (1858), 8 HE. & B. 7388; Whitaker v. Dunn (1887), 3 T. L. R. 
602. 


(r) Burn v. Miller (1813), 4 Taunt. 743; 
(1853), 8 Exch. 822. 

(s) Sutherland v. Montrose Shipbuilding Co. (1860), 22 Dunl. (Ct. of Sess.) 665. 

(t) See Burn v. Miller, supra. 

(u) See pp. 228 et seq., post. 

5 See p. 189, ante. 


De Bernardy v. Harding and Poole 


a) See p. 243, post. 

b) See p. 237, post. 

(c) See p. 249, post. 

d) See p. 224, post. 

e) Camden (Marquis) v. Becauny (1860), 7 C. B. (n. 8.) 864. 

J) Munro v. Butt, supra, at p. 752 

(g) Whitaker v. Dunn, supra ; Sumpter v. Hedges, [1898] 1 Q. B. 678; 
ee & Co. Proprietary v. The Ship “* Inddesdale,”’ [1900] A. O. 190, at 
p. 204 
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owner. from contending that the work has not been performed in 
accordance with the contract. Where the work has not been com- 
pletely performed, and the owner enters and completes it(h), the 
question whether he has accepted the work and entered into a new 
contract to pay for the part which has been constructed or whether 
he is under no obligation to pay at all (1) depends on the surrounding 
circumstances. 


405. Where the question is merely one of completion to time, 
acceptance or waiver of the condition will be implied from slight 
acts, but this acceptance or waiver will not operate to exclude a 
claim for damages for delay on the part of the employer (k). 

Where the question is one of the conformity of the work to the 
contract, the question depends on whether the employer has done 
anything coupled with the use and occupation of the work which 
has prevented the performance of the special contract (such as 
preventing the architect from giving a certificate where the obtaining 
of a certificate is a condition precedent to payment), or whether, 
where the failure in complete performance is very slight, he has 
used any language or done any act from which acceptance might 
reasonably be inferred ((). 


406. Except where it can be shown that the employer has not 
only accepted the work with a knowledge of the defects, but has 
actually waived the condition as to performance in accordance with 
the contract, the acceptance will not prevent the employer from 
showing that the work was incompletely performed, or was not in 
accordance with the contract. 

Knowledge of the defects at the time the work was done is not 
sufficient to imply acquiescence in them so as to preclude the 
employer from exercising any rights he may have in respect of the 
incomplete performance of the contract (m). 

Where the work, however, has to be done to the approval 
of the employer, if he has expressly or impliedly notified his 
approval, he cannot go back on it and recover for patent defects (n), 
and it is submitted that in such a case payment by the employer 
might be held to imply approval, so as to prevent him from bring- 
ing an action against the contractor for damages on account of 
defective work. 

Where the work has to be done to the approval of a third 
person, as an architect or engineer, and the expression of that 
person’s opinion is conclusive, then, in the absence of fraud or 
collusion (0), such approval prevents the employer from having any 


(h) Lysaght v. Pearson (1879), Limes (March 3, 1879). . 

(t) Sumpter v. Lledyes, [1898] 1 Q. B. 678. 

(k) Sutherland v. Montrose Shipbuilding Co. (1860), 22 Dunl. (Ct. of Sess.) 
665. 

(1) Munro v. Butt (1858), 8 Ii. & B. 788, per Lord CAMPBELL, CJ., at 
p. 753. 

(m) Whitaker v. Dunn (1887), 3 'T. I. BR. 602. one 

(n) Bateman (Lord) vy. Lhompson (1875), Tludson on Building Contracts, 
3rd oed., Vol. IT., p. 23. 

(0) South astern Lwil. Co. v. Warton (1861), 6 IL. & N. 520. 
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right of action on account of defects, whether latent or patent(p). SECT. 3. 
If the expression of the third person’s opinion is not a condition Acceptance. 
precedent (g) or is not final, eg., where it is subject to arbitra- ae 
tion (r), the expression of that person’s approval does not prevent 

the employer setting up a claim on account of detects. 


Part V.—Supervision and Approval. 


Snort. 1.—Approval by the Employer. 
Sus-Secr. 1.—Jn General. 


407. Where a building contract provides that the work shall How far 
be done to the approval of the building owner, and there is no Se ks 
express condition making his approval a condition precedent to precedent. 
payment, the maxim that ‘‘no man shall be judge in his own 
cause ”’ (s) raises a presumption against any implied contract that 
such approval is a condition precedent. In the absence of any 
express condition to the contrary, such approval must not be 
unreasonably withheld (2). 

Where the approval is made a condition precedent to payment, 
if it is limited to some particular attribute of the work, such as its 
strength or workmanship, it must be exercised in respect of 
that particular attribute only, and not of some other, such as its 
efficiency (a). . 

Contracts to do building work differ in this respect from contracts 
for the sale of goods, or for the construction of chattels not affixed 
to the freehold, as in the latter case if the goods or the chattels are 
not approved they can be returned to the seller or manufacturer, 
while buildings and works become affixed to the freehold, and the 
building owner or employer has the benefit of them in any event, 
without any acceptance or approval being inferred (b). Thus, the 
one-sidedness of approval being made a condition precedent to 
payment is much greater in the case of a building or engineering 
contract than in other cases. 





(p) Goodyear v. Weymouth and Melcombe Regis Corporation (1865), 35 L. J. 
(c. BP.) 12; Laidlaw v. Hastings Pier Co. (1874), Jenkins and Raymond, Archi- 
tect’s Legal Handbook, 4th ed., p. 288; Muldoon v. Pringle (1882), 9 R. (Ct. 
of Sess.) 915 ; Bateman (Lord) v. Thompson (1875), Hudson on Building Con- 
tracts, 3rd ed., Vol. II., p. 23. 

(q) Re Hohenzollern Actien Gesellschaft fur Locomotivbau and City of London 
Contract Corporation (1886), 2 'T. L. R. 470. 

Robbins v. Goddard, [1905] 1 K. B. 294. 

s) Broom’s Legal Maxims, 7th ed., p. 92. . 

(t) Parsons v. Sexton (1847), 4 C. B. 899; Braunstein v. Accidental Death 
insurance Co. (1861), 1 B. & S. 782. 

(a) Ripley v. Lordan (1860), 2 L. T. 154. | 

(b) Munro v. Butt (1858), 8 E. & B. 738 ; Reeves v. Barlow (1884), 12 Q. B. D. 
436 ; Sumpter v. Hedges, [1898]1Q.B. 673; Hart v. Porthgain Harbour Co., Ltd., 
[1903] 1 Ch. 690; Forman & Co. Proprietary v. The Ship ‘‘ Liddesdale,” [1900] 
A. ©. 190; compare also Ramsden v. Dyson (1865), L. R. 1 H. L. 129. 
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The mere insertion of words making any term in a contract a 
zondition precedent is not in itself conclusive, for it may be so 
capricious and unreasonable that a court of law will not enforce 
it, or if may be sud naturd incapable of being made a condition 
precedent (c), or, again, there may be other conditions in the contract 
which are inconsistent with the stipulation being a condition prece- 
dent, or which control its operation (d). 


408. In the absence of an express stipulation in the contract 
permitting even unreasonable disapproval, the courts will imply a 
condition that the employer shall not unreasonably refuse to 
approve work, but what is unreasonable must in each particular 
case depend upon the circumstances, as, for instance, what might be 
unreasonable in a building owner or employer might be reasonable 
in a contractor, in his dealings with a sub-contractor (e), where the 
contractor is himself bound by stringent stipulations. 

An express contract to abide by the decision of the building 
owner, reasonable or unreasonable, as a condition precedent to 
payment, would, it seems, be valid (f). The courts, however, are 
not inclined to interpret conditions in a contract, which practically 
make one party a judge in his own cause, as conditions precedent 
unless the terms of the contract are unambiguous (g) ; but where the 
terms of the bargain are clear and unambiguous, and it is quite 
clear that, however unreasonable and oppressive a stipulation or 
condition may be, the one party intended to insist upon, and the 
other to submit to, it, a court of justice cannot do otherwise than 
give full effect to the terms which have been agreed upon between 
the parties (). 

But, even where the approval of the employer is not required to 
be reasonable, the failure to approve must be an honest expression 
of the actual opinion of the employer. He cannot escape the obliga- 
tion of paying for work of which he has the benefit (2) by capriciously, 
fraudulently, or dishonestly denying that he approves of it when 
in point of fact it meets with his approval. 


Sus-SEecT. 2.—WMatters of Taste. 


409. Where the approval of the employer is in respect of matters 
of taste or convenience, the powers of the employer to refuse to 
approve are more extended, for it is difficult to ascertain the 
employer’s standard of taste or convenience. The only limitation 
is that he must disapprove bond fide, and not capriciously or 
dishonestly or for the purpose of obtaining some benefit for 
himself. 





(c) London Guarantee Co. v. Fearnley (1880), 5 App. Cas. 911, 919. 

(d) Le Hohenzollern Actien Gesellschaft fiir Locomotivbau and City of London 
Contract Corporation (1886), 2 T. L. R. 470. . 

(e) Studhard v. Lee (1863), 3B. & 8. 364. 

A ) Ranger v. Great Western Rail. Co. (1854), 5 IT. Tu. Cas. 72, 117. 

yg) Dallman y. King (1837), 4 Bing. (N. 0.) 100, 110. 

(h) Stadhard v. Lee, supra, per CooKBuRN, OJ., at p. 372. 

(t) Andrews y. Belfield (1857), 2 O. 13. (NW. 8.) 779. 


el 
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Part V.—SUPERVISION AND APPROVAL. 


Snot. 2.—Approval by Architect or Engineer. 


410. Where the contract provides that work is to be done to 
the approval or satisfaction of the architect or engineer, such 


- approval or satisfaction, if final, is a condition precedent to payment 


for such work (k). Where the architect is intended by the exercise 
of his skill to act as a quasi-arbitrator between the parties and to 
give his approval or disapproval accordingly, his exercise of opinion 
cannot be impugned on the ground of unreasonableness, but only 
on that of fraud or collusion or of intervention or prevention by the 
building owner (0). It would seem also that if the architect with- 
out reason neglects to deal with the question, the employer is not 
entitled to take advantage of that misconduct(m). And, further, 
this power of approval or disapproval does not extend so far as to 
make the architect or engineer a judge in his own cause as to 
breaches of contract caused by his own defaults (n). 

The approval of the architect or engineer must be expressed 
in the manner required by the particular contract (a2). When 
the approval is not required to be given in writing it is a ques- 
tion of fact for the jury whether the approval has been given or 
not (0). ' 


411. The architect or engineer may often act in two capacities in 
respect of the same matter as regards approval. He may first be 
acting as the agent of the building owner, and in that capacity 
disapprove of work or materials, and then as arbitrator or quast- 
arbitrator have to decide whether the work or materials ought to 
be approved, and when acting in this quasi-judicial capacity he 
must apply his mind to act fairly and impartially between the 
parties (c). 


412. The contractor must obey all reasonable directions or 
instructions given to him by the architect or engineer, and if he 
has expressly contracted to carry out the works in accordance with 
such directions and instructions, he must obey them even if they 
are unreasonable, as there is no warranty or implied contract on 
the part of the employer that the architect or engineer will only 
give such directions as are reasonable (d). 





(k) Milner v. Field (1850), 5 Exch. 829; Scott v. Liverpool Corporation 
(1858), 8 De G. & J. 334. 

(2) Page v. Llandaff and, Dinas Powis Rural District Council (1901), Hudson 
on Building Contracts, 3rd ed., Vol. IL, p. 847. As to the distinction between 
the position of an architect as an arbitrator and as a quasi-arbitrator, see 
pp. 288, 293, post. 

(m) Kellett v. New Mills Urban District Council (1900), Hudson on Building 
Contracts, 3rd ed., Vol. IT., p. 329. 

(n) Roberts v. Bury Commissioners (1870), L. R. 5 OC. P. 310. 

(a) Morgan v. Birnie (1883), 9 Bing. 672. See, as to architect’s certificates, 
p- 208, post. . 

(6) See Kane vy. Stone Co. (1884), 39 Ohio State Reports, 1; U. 8. Digest 
(1884), 140. | 

(c) Page v. Liandaff and Dinas Powis Rural. District Council, supra. 

(a) Jones v. St. John’s College, Oxford (1870), L. R. 6 Q. B. 115. 
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The obligations of the contractor, with regard to the removal and 


Approval by replacement of materials or work of which the architect does not 
Architect or approve, vary according to the terms of the particular contract. 


Engineer. 





Materials ete, 
disapproved. 


Extras. 


Effect of 
approval. 


Definition of 
certificate. 


Sometimes the decision of the architect is made final, or it may be 
made subject to appeal to himself in his character of quasi- ° 
arbitrator, or even as arbitrator, or subject to appeal to an 
independent arbitrator (e). 

The instructions of the architect as to additional work or extras 
may be binding on the contractor or not according to whether they 
are works contemplated by the contract, and also whether they are 
ordered in the prescribed manner (/). 


Secr. 8.—Approval by Employer and Architect. 


413. In some contracts it is made a condition that the work shall 
be approved by the employer, and also by the architect or engineer. 
The only difference in such a condition from a condition requiring 
the approval of the architect or engineer alone would seem to be 
that if the architect approved, the employer would still have a 
power of disapproving, but only reasonably. If the architect and 
the employer have once exercised the power of approval and such 
approval has been acted on, and defects are subsequently discovered, 
the employer cannot in ordinary circumstances retract his expres- 
sion of approval and bring an action against the contractor for bad 
work or materials (9). 


Part VIl.—Certificates, 


Srcr. 1.—In General. 
Sus-Sxot. 1.—Different Classes of Certificates. 


414. As building owners and employers have not usually the 
technical knowledge necessary to ascertain whether the builder or 
contractor is observing the stipulations of the contract as to the 
work and materials to be employed, an architect or engineer, or 
some other fit person (/), is employed to supervise the work, and it 
is necessary for this architect or engineer to express in some formal 
way his approval of the work done and materials actually employed. 
This approval is expressed in certificates ; and such certificates may 
or may not be conditions precedent to payment becoming due to 
the builder or contractor (7). 


Ar rye AE AS: PRGA Sy EA Sf 7 a eh PANE PAO A NS 


e) See p. 215, post. 
J) Itichards v. May (1883), 10 Q. B. D. 400; and see pp. 229 et seq., 


oat. 
(y) Bateman (Lord) v. Thompson (1875), Tudson on Building Contracts, 3rd 
ed., Vol. IL., p. 23, at pp. 30, 31. 
(h) Sco Jones v. St. John’s College, Oxford (1870), Tu. R. 6 Q. B. 115, in which 
caso @ clork of the works was intrusted with this duty. 
(1) See p. 210, post. 
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There are two principal classes of certificates: progress certifi- 
cates (k), by which the architect or engineer certifies that the builder 
or contractor is entitled under the terms of the contract to an 
interim payment of so much on account of the contract price, and 
final certificates (J), which are of three kinds: (1) for payment 
of so much to the builder or contractor on the final balance 
between the parties; (2) of approval of the work and materials, 
stating that the work has been completed, and all the obligations 
of the contractor fulfilled to the satisfaction of the architect 
or engineer; and (3) both for payment and of approval and 
completion. 

In contracts which provide that the contractor shall maintain 
the works for a fixed period after completion, and that retention 
money (m) shall be kept in hand for that period, a certificate is 
often required by the terms of the contract before payment of the 
retention money. 


415. The certifying architect or engineer may make use of the 
assistance of others in obtaining the information necessary to 
enable him to certify, but the certificate must be his own, and not 
that of any other person even where part of his duties may be 
deputed (n). 


416. Although as between the parties the certificate, to be 
binding, must be the result of the exercise of the skill and judgment 
of the certifier, this does not make the certificate an award nor the 
certifier an arbitrator; he has been described as a preventer of 
disputes (0), but in fact he appears to be a quasi-arbitrator, whose 
duty is to act impartially (so far as his natural bias in favour 
of his employer will permit), and to apply his practical know- 
ledge to the facts patent to him and decide accordingly (p). He 
should hear what each party desires to say, and if he gives 
opportunities to one he should give the same opportunities to the 
other (q). A stipulation that the certifier shall “adjudge”’ the 
sum to be paid does not operate so as to make the certificate an 
award (r).. | 

A certificate not being an award, an agreement to be bound by a 
certificate is not a submission to arbitration, and therefore need not 
be in writing, and the employer may insist on the necessity of a 
certificate although he has not formally executed the contract (s). 


(k) For forms of progress certificates, see Encyclopedia of Forms, Vol. II., 
pp. 650, 651. 

(2) For forms of final certificates, see zbid., pp. 652, 653. 

(m) That is, the difference between the amount of the interim payments and 
the whole price. See p. 226, post. 

(n) A.-G. v. Briggs (1855), 1 Jur. (N. s.) 1084; Llemence v. Clarke (1879), 
Hudson on Building Contracts, 3rd ed., Vol. II., p. 4 

(0) Laidlaw v. Hastings Pier Co. (1874), Jenkins aad Raymond, Architect’s 
Legal Handbook, 4th ed., p. 238. 

(p) Sharpe v. San Paulo Rail. Co. (1873), 8 Ch. App. 597, 609. 

(9) Page v. Llandaff and Dinas Powis Rural District Council (1901), Hudson ou 
Building Contracts, 3rd ed., Vol. II. , p. 347, 350. 

(r) Northampton Gas Light Co. v. Parnell (1858), 15 C. B. 680. 

(s) Lhid 


so. 
ti « 
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BUILDING ConTRACTS, ENGINEERS, AND ARCHITECTS. 


417. The certificate which by the contract is made final in all 
matters between the employer and the contractor is only binding 


as between those parties, and not as between the employer and the 
architect (¢). 


Sus-SEcr. 2.—Certificates as Conditions precedent to Payment. 


418. All classes of certificates may be made conditions precedent 
to payment. Ifin a particular case a certificate is effectually made a 
condition precedent, there is nothing payable until the certificate has 
been given, even though the contract work may be actually 
completed (wu). Certificates may be made conditions precedent to 
payment by express words or by implication (w). Such a condition, 
however, will not necessarily be imported by implication into a 
new contract substituted for one (containing such a stipulation) 
which has been abandoned (x). Whether it is to be so imported is 
a question for the jury. 3 

The implication that a certificate is a condition precedent to the 
right to payment can only arise in cases where the architect or 
engineer has to exercise his judgment and skill in making the 
certificate, or has to discharge other duties of a quasi-judicial 
character, such as valuing work or materials or approving of 
them (a). | 

It is for the builder or contractor to obtain a certificate on 
which his right to payment depends (0). 


419. Where a certificate is made a condition precedent, the extent 
of the condition depends upon the terms of the particular contract. 
Thus, payment may be conditional merely on the grant of a 
certificate, or on the grant of a certificate and its presentation (c), 
or, again, on the grant of a certificate and the lapse of some fixed 
time. 


420. Where building and engineering contracts provide that the 
architect or engineer shall value work and materials supplied by the 
contractor, the valuations so made are very similar to certificates 





(t) Rogers v. James (1891), Hudson on Building Contracts, 3rd ed., Vol. IL, 
. 185. 
(u) Lewis v. Hoare (1881), 44 L. T. 66. 

(w) Glenn v. Leith (1853), 1C. L. R. 569; Westwood v. Secretary of State for 
India in Council eres 71. T. 736; Dunaberg & Witepsk Rail. Co. v. Hopkins, 
Gilkes & Co., Ltd. (1877), 36 L. T. 733; Wallace v. Brandon and Byshottles Urban 
District Council (1903), Hudson on Building Contracts, 3rd ed., Vol. IL, p. 392; 
Geary, Walker & Co. v. Lawrence & Son (1906), Hudson on Building Contracts, 
3rd ed., Vol. II., p. 406. Sec also Grafton v. Hastern Counties Rail. Co. (1853), 
8 Exch. 699. 

(x) Sco Jfunt v. South Hastern Rail. Co. (1875), 45 L. J. (0. P.) 87. 

(a) Glenn v. Leith, supra; Westwood v. Secretary of State for India in Council, 
supra, where a mero statement that, the value of all additions, deductions, 
alterations, and deviations should be ascertaincd and added to, or deducted 
from, the amount of the contract price, as the case might require, was held to be 
& condition precedent. 

(b) Glenn v. Leith, supra, per JEnvis, O.J., at p. 574. 

(c) Morgan vy. Birnie (1838), 9 Bing, 672; Scott v. Liverpool Corporation (1858), 
3 De G. & J. 354. 
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so far as regards their being conditions precedent or not, and also 
ag to being conclusive between the parties (d). 


421. Where a final certificate for payment depends upon a, valua- 
tion to be made by the certifier, whether it be of the contract work, or 
extras, if the employer prevents the valuation being made, as for 
instance by excluding him from the works, the court has power, 
apparently in addition to any other remedy, to make a mandatory 
order directing the employer to allow the certifier to enter on the 
site to value (e). 


422. Even where the duties to be performed by the person 
designated to give a certificate are purely ministerial, so that the 
certificate 1s not the result of the exercise of his skill and judgment, 
the certificate may still be a condition precedent to payment, as, for 
instance, where the certificate is merely evidence of the receipt and 
delivery of goods (/). 7 
_ Where it appears from the terms of the contract that the 
certificate is not intended to be conclusive as to the rights of 
the parties, the certificate will not be a condition precedent. 
This is the case, for instance, where it is expressly provided that 
the final certificate shall be conclusive, but without prejudice to the 
builder’s liability for fraud, default, or wilful deviation (g), or where 
either the employer or the contractor has power to question the 
certificate, and to have its propriety inquired into by some judicial 
process, such as arbitration, whether before the architect or engineer 
or some independent tribunal (A). 

If the conditions in the contract as to satisfying the architect 
and as to payment are independent covenants, the obtaming of 
the certificate is not a condition precedent to payment (2), although 
by the terms of the contract the performance of the work in accord- 
ance with the specification and plans may have been made such a 
condition. 


423. Where a certificate is made a condition precedent to pay- 
ment it operates as such only where the certificate is limited to the 
matters to which it is intended by the terms of the contract to 
apply, for the architect or engineer cannot extend his powers so as 
to certify as to matters not intrusted to his jurisdiction (A). 


(d) See Collier v. Mason (1858), 25 Beav. 200; and p. 215, post. 

é) Smith v. Peters (1875), L. R. 20 Eq. 511. 

J) Morgan v. Lariviere (1875), L. R. 7 H. L. 423, 436. 

_ (9g) London School Board vy. Wadt (1890), Hudson on Building Contracts, 
3rd ed., Vol. II., p. 165; London School Board vy. Johnson (1891), Hudson on 
Building Contracts, 3rd ed., Vol. II., p. 189. 

(h) Ranger v. Great Western Rail. Co. (1854), 5 H. L. Cas. 72; Re Hohenzollern 
Actien Gesellschaft fiir Locomotivbau and City of London Contract Corporation 
(1886), 2 T. L. R. 470; Robins v. Goddard, [1905] 1 K. B. 294. 

(4) London Gaslight Co. v. Chelsea Vestry (1860), 2 L. T. 217. 

(k) Russell v. Sa da Bandeira (Viscount) (1862), 13 C. B. (N. 8.) 149; Jones v. 
St. John’s College, Oxford (1870), L. R.6 Q. B. 115; Roberts v. Bury Com- 
misstoners (1870), L. R. 5 O. P. 310; Lawson v. Wallasey Local Board (1883), 48 
L. T. 507. See also Great Northern Rail. Co. v. Harrison (1852), 10 Exch. 376, 
where an engineering contract provided for the delivery and acceptance of a 
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424. As regards persons who are not parties to the contract, 
they are not bound by a stipulation making a certificate a condition 
precedent to payment, as events which between the parties to the 
contract are only to be deemed to have occurred upon the per- 
formance of a condition precedent are, as regards strangers to the 
contract, to be deemed to have occurred if in fact they have 
occurred. Thus, where between the parties payment is dependent 
on a certificate of completion, as regards third persons ‘‘ completion ” 
is a question of fact for the jury, and the certificate is not a con- 
dition precedent (J). This only applies, however, to persons who are 
really strangers to the contract, and not to assignees of either 
party, whose rights and obligations are identical with those of their 
assignors. 


Sect. 2.—Progress Certificates. 


425. In most building and engineering contracts provision 
is made for the making of interim payments to the builder or con- 
tractor during the progress of the works on the production of a 
certificate (m) to the effect that so much is due to the contractor 
on account. In the case of contracts not otherwise entire such 
a provision is not necessary for the protection of the builder, 
as payment would accrue due from time to time even in its 
absence; on the other hand, the insertion of such a provision 
would be desirable in the interest and for the protection of the 
building owner. These progress certificates are merely of the 
nature of approximate estimates by the certifier of the value of the 
work done, and are not conclusive in favour of either party 
either as an expression of satisfaction with the quality of the 
work, or as a determination of its quantity or price. Progress 
certificates are subject to readjustment at the final settlement 
between the parties (7). . 

According to the circumstances of the case, the giving of progress 


certain number of sleepers, to be delivered as, and when, and in such quantities, 
and in such manner as the engineer should direct, and it was held that the 
engineer had only authority to fix the times of delivery, and had no power to 
determine whether the whole should or should not be supplied. 

(1) Lewis v. Hoare (1881), 44 L. T. 66. 

m) For forms of such certificates, see Encyclopedia of Forms, Vol. IL., 
pp. 650, 651. 

(n) ‘‘ When the payments were from time to time made on the certificates of 
the architects, the obvious meaning of both parties was, that the sums advanced 
should be accounted for by the plaintiff (the builder) on the final settlement 
between him and the defendants (the employers). They were to be treated as 
sums paid on account of whatever the plaintiff might eventually be entitled to 
recover from the defendants” (Lamprell v. Billericay Union (1849), 3 Exch. 283, 
per Rourg, B., at p. 305). ‘‘ When the company want to know whether or not 
they are in a condition to make an advance, they ask the engineer, ‘ what value 
have you got in tho shape of materials and work, and can we make the 
advance?’ ... Itis not an exact sum made up by calculation of items, and by 
applying the prices to the quantities of articles supplied under those items—it is 
really simply nothing but this—it is an account sent in to shew that the 
company are quite safe in making such payment as they may think proper by 
way of advance, because there is now upon their ground property of such a, value” 
(Tharsis Sulphur and Copper Co. v. Milroy & Sons (1878), 3 App. Cas. 1040, 
per Lord Matruuriey, J..0., at pp. 1048, 1049). 
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certificates may or may not waive a right to liquidated damages for 
delay (0). 


426. Such certificates are conditions precedent to the right to pay- 
ment, when the contract provides that no interim payments shall 
be made to the contractor except on the production of a progress 
certificate, and does not provide for any appeal by the contractor 
against the withholding or insufficiency of such certificates. 

"In the absence of some such provision as that “no payment 
shall be held as legally due until the contract is completed, but 
advances shall nevertheless be made to the amount thereof, under 
the engineer’s certificate” (a), a progress certificate creates a debt 
due (b). 


427. As regards the quality of the work or materials, a progress 
certificate is not sufficient to constitute an acceptance of such work 
or materials. It is only a kind of qualified approval (c), which does 
not prevent the employer from subsequently disputing the quality, 
nor the architect from subsequently refusing to certify his satis- 
faction, and a subsequent refusal to certify cannot, on that ground 
alone, be impugned as being a fraud on the contractor (d). 


428. According to the terms of the contract, materials supplied, 
whether affixed to the freehold or not, may be taken into considera- 
tion by the architect or engineer in arriving at the amount for 
which he will give a progress certificate (e), or work and labour 
alone may have to be considered (f); the parties, however, may, 
independently of the contract, agree ‘that the value of materials 
brought on to the site should form part of the sum to be 

certified (q). 

When the interim payments are to be calculated at so much per 
cent. of the value of the work done, it is suggested that the ‘‘ value 
of the work done’ means not the cost to the contractor, but the 
value of the work done measured by the proportion it bears to the 
whole of the completed work. 


Suor. 8.—Final Certificates. 
Sus-SeEor. 1.—Nature and Form.of a Final Certificate. 


429. Final certificates may be either for payment, or of satis- 
faction (h), or for payment and of satisfaction (2). 


(0) See p. 247, post. 

(a) Tharsis Sulphur and Copper ’Co. v. M‘Hlroy & Sons (1878), 3 App. Cas. 
1040. 

b) Pickering v. Ilfracombe Rail. Co. (1868), L. R. 3 C. P. 235. 

tS Tripp v. Armitage (1839), 4 M. & W. 687. 

(d) Cooper v. Uttoxeter Burial Board (1865), 11 L. T. 565 ; Richardson v. Mahon 
(1879), 4 L. R. Tr. 486. 

(ce) Pickering v. Llfracombe Rail. Co., supra. 

(7) Tripp v. Armitage, supra. 

a Pickering v. lifracombe Rail. Co., supra, per Boviun, O.J., at p. 247. 

(2) For a form of such certificate, see Encyclopsedia of Forms, Vol. if., 
p. 652. 

(‘) For a form of such certificate, see ibid., p. 653. 


213 


SECT. 2. 


Progress 
Certificates. 


When 
conditions 
precedent. 





How far 
binding on 
employer or 
architect. 


How amount 
of certificate 
to be ascer- 
tained, 


Classes of 
final certifi- 
cate, 


214 


SEcT. 3. 
Final 


Certificates. 


Effect of 
final certifi- 
cate being 
condition 
precedent. 


Form of 
certificate. 


Where no 
provision as 


to ascertain- 


ment of 


balance due. 


BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS. 


Where a certificate of satisfaction and for payment of the sum 
due is required, a certificate for payment will apparently imply 
satisfaction (k). 

Where the contract provides that the obligations of the contractor 
shall not cease on the completion of the works, but that a speci- 
fied sum shall be retained by the employer for a fixed period to 
cover defects, repairs, or maintenance, it is usually provided that 
there shall be a certificate of satisfactory completion, usually 
entitling the contractor to some payment, and then after the 
expiration of the fixed period that there shall be another certificate 
for payment of the final balance, after deducting any expense 
incurred by the employer during the period of maintenance. In 
a case in which there were two clauses in a contract, one of which 
provided that the builder should not be paid the balance until two 
months after the architect had expressed his satisfaction, and the 
other that the builder should not be paid until after the architect 
had given his final certificate, and the architect expressed his satis- 
faction a considerable time before giving his final certificate, such 
expression of satisfaction was held not to have been that contemplated 
by the contract, but that to be effective the expression of satisfaction 
must be made in a final certificate (0). 

The effect of making a certificate of satisfactory completion a 
condition precedent to payment is nearly always to defer the time 
for payment and to extend the period of maintenance, because the 
architect cannot certify until actual completion, and this in practice 
is often delayed. 


430. The form of the final certificate depends on the terms of 
the contract; for instance, if the architect is merely required to 
certify, and no written certificate is expressly required, an oral 
statement of his satisfaction is sufficient (m). Apparently, on the 
analogy of an award, the mere use of the word “certificate,” and a 
direction that the certificate shall be “delivered,” does not imply 
that the certificate must be in writing (n). 

A mere checking of the amount of work done (0), or of the builder’s 
account (), does not amount to a certificate. 

If there is a stipulation that the certificate shall be in writing, or 
in some particular form, such a stipulation would not be performed 
by a certificate given in any other manner, in the same way as 
provisions as to the method of ordering extras must be exactly 
obeyed (q). 


431. Where the contract does not provide for the final settle- 
ment of the amount of the balance to be paid to the builder or 


—— 


(k) Iarman vy. Scott (1874), 2 Johnst. N. Z. BR. 407. 

(1) Coleman vy. Gittins (1884), 1T. Li. R. 8. 

(m) Coker v. Youny (1860), 2 F. & F. 98, per Wru1, J., at p. 101; Roberts v. 
Watkins (1863), 14 0. B. (N. 8.) 592; Mlmes v, Burgh Market Co. (1891), Hudson 
on Building Contracts, 3rd ed., Vol. LL, p. 183. 

(nx) Oates v. Bromil (1705), 1 Salk. 78. 

to Morgan v. Birnie (18383), 9 Bing. 672. — 

(p) Goodman v. Layborn (1881), Roscoe, Digest of Building Cases, 4th ed., 
Appendix, p. 162. 

(7) Soo p. 236, post. 
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contractor on completion, that amount is left at large, and in case 
of dispute must be settled by the jury, or by arbitration where the 
contract contains an arbitration clause. In such a case the 
architect or engineer has no power to certify the amount of the 
final balance due to the builder or contractor (1). , 


Sus-SEoT. 2.—Conclusiveness of a Final Certificate. 


432. The final certificate of an architect’ or engineer will be 
conclusive and binding on both parties if the following conditions 
are complied with :— 

(1) The subject-matter of the certificate, so far as the same is to 
be binding, must be within the powers of the certifier (s), and the 
terms of the contract must. effectively make his determination 
binding on both parties (a). 

(2) The contract must not contain provisions enabling an 
arbitrator to open up, review, or revise the certificate (0). 

(3) It must be the honest expression of the certifier’s opinion (c). 

(4) There must have been no improper interference with the 
certifier on the part of the employer as to the giving of the 
certificate (d). 

(5) If must be given during the existence of the power of the 
architect or engineer to give a certificate (e). 

(6) If the contract makes the power to certify conditional on 
some previously existing state of facts, the existence of such a 
state of facts must be ascertained before the certificate can be 
acted on(/). 

(7) The certificate must be given by the person designated by the 
contract, and if a particular time is fixed by the contract, at that 
time (g). i 

(8) The certificate must purport to be final (h). 

(9) Where the contract provides for arbitration in case disputes 





(r) Pashby v. Birmingham Corporation (1856), 18 C. B. 2. 

(s) Lawson v. Wallasey Local Board (1883), 11 Q. B. D. 229; Brunsdon v. 
Staines Local Board (1884), 1 Cab. & Hl. 272. 

(a) Roberts v. Bury Commissioners (1870), L. R. 5 C. P. 310. 

(b) Robins v. Goddard, [1905] 1 K. B. 294; Re Hohenzollern Actien Gesellschaft 
fiir Locomotivbau and City of London Contract Corporation (1886), 2 T. L. RB. 
470. 

(c) South Eastern Rail. Co. v. Warton (1861), 6H. & N. 520; Goodyear v. 
Weymouth and Melcombe Regis Corporation (1865), 35 L. J. (0. Pp.) 12, per ERLE, 
C.J., at p. 17; Clemence v. Clarke (1880), Hudson on Building Contracts, 3rd ed., 
Vol. II., p. 41, yer Linpuey, J., at p. 52. 

(2) Page v. Llandaff and Dinas Powis Rural District Council (1901), Hudson 
on Building Contracts, 3rd ed., Vol. IL., p. 347. 

(ec) Waring v. Manchester, Sheffield, and Lincolnshire Rail. Co. (1849), 7 Hare, 
482; Smith v. Gordon (1880), 30 Upper Canada C. P. 553. 

(7) See Northampton Gas Light Co. v. Parnell (1855), 15 C. B. 630, 648, where 
the engineer, having power to certify what sum was to be paid as liquidated 
damages for delay, certified a certam sum under this power, and it was held 
that the employers were still bound to aver and to prove before a jury that 
there had been a default by the contractor. 

~ (g) See p. 221, post. 
(A) See p. 214, ante. 
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should arise between the parties, and that a certificate of the archi- 
tect ov an award of the referee is to be conclusive, the certificate 
must have been given before any dispute has arisen (2). 


433. A final certificate may be only partially conclusive; for 
instance, it may be conclusive as to liability but not as to amount (i), 
or vice versa (1). 

On the other hand, the certificate will be conclusive and binding 
on both parties, although it be made carelessly unskilfully or 
inaccurately, because persons employing, or agreeing to abide by the 
determination of, an architect or engineer who is incompetent must 
be bound by his mistakes (m). 

Where the contract provides that work and materials shall be of 
some prescribed quality, and also that they shall be to the satisfac- 
tion of the architect, then, unless the covenants are independent, 
the description of the quality is mere surplusage and the certificate 
of the architect is conclusive as to the quality (n). 

If a valid final certificate is once given, the architect or engineer 
cannot, unless so provided in the contract, withdraw it for the 
purpose of correcting incorrect statements of fact or of value 
contained in it, though if the certificate is invalid he can make 
another (0). 

Again, if the certificate is based on erroneous reports by an agent 
of the employer, and not on any fraud of the contractor, it 1s 
conclusive against the employer (7). 


434. The certificates of architects and engineers are only con- 
clusive as to the matters intrusted to them in that behalf, and if the 
certificate is ultra vires as to matter itis so far not conclusive (q). If 
the certificate is partially within the certifier’s powers and partially 
without them, it may be conclusive so far as it 1s intra vires, and 
not as to the remainder. ‘Thus, it may be conclusive as to quantity 
and not as to liability, or vice versa (a). 


(i) Lloyd Brothers v. Milward (1895), Hudson on Building Contracts, 3rd ed., 
Vol. IL., p. 288. 

(k) Pashby v. Birmingham Corporation (1856), 18 O. B. 2. 

(2) Northampton Gas Light Co. vy. Parnell (1855), 15 C. B. 630. 

(m) Goodyear vy. Weymouth and Melcombe Regis Corporation (1865), 35 L. J. 
(0. P.) 12, per WILLES, J., at p. 17; Harvey v. Lawrence (1867), 15 L. T. 571; 
Connor and Olney v. Belfast Water Commissioners (1871), 5 1. R. 0. L.55; Sharpe 
v. San Paulo Rail. Co. (1873), 8 Ch. App. 605 ; Laidlaw v. Hastings Pier Co. (1874+), 
Jenkins and Raymond, Architects’ Legal Handbook, 4th ed., Appendix, p. 238; 
Bateman (Lord) v. Thompson (1875), Hudson on Building ‘Contracts, 3rd_ed., 
Vol. II., p. 23; Dunabery and Witepsk Rail. Co. v. Hopkins, Gilkes & Co., Lid. 
(1877), 36 L. T. a oe vy. Clarke (1880), Hudson on Building Contracts, 

drd ed., Vol. II., ; Lapthorne v. St. Aubyn (1885), 1 Cab. & Hl. “486. 

(n) Chapman ve ‘Edinburgh Prison Board (1844), 6 Dual. (Ct. of Sess.) 1288 ; 
Harvey v. Lawrence, supra. ‘ 

(0) See Cook v. Ipswich Local Board (1871), L. R. 6 Q. B. 451; Cumberland 
v. Bowes (1854), 15 O. L. 348; and Lreemun v. Jeffries (1869), L. R. 4 Exch. 
189. 

(p) Ayr Itoad Trustecs v. Adams (1883), 11 RB. (Ot. of Soss.) 326. 

(q) Brunsdon v. Staines Local Board (1884), 1 Cab. & Il. 272; Lawson y. 
Wallasey Local Board (1883), 11 Q. B. D. 229. 

(a) Northampton Gas Light Co. v. Parnell, supra. 
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If the power to certify only arises on the happening of a certain 
event (e.g., in the event of the builder making default), the ascertain- 
ment of the event must precede the exercise of the power. Where no 
method of ascertaining the happening of the event is prescribed in 
the contract, the question in case of dispute must be left to the 
jury or to arbitration (>). If the architect has power to ascertain 
whether the event has happened, he must have actually determined 
that question before his power to certify arises. 


435. The architect or engineer must give his certificate by the 
exercise of his own judgment, and without being improperly 
interfered with by the employer, for if the latter improperly 
interferes (even in the absence of fraud), the final certificate will not 
be conclusive and binding on the contractor (¢). 


436. The architect cannot give a valid certificate if he acts 
fraudulently or in collusion with the employer (d). 

An allegation of fraud on the part of the architect can only be 
sustained when he has acted dishonestly. A mere allegation that 
he has certified for less money than he ought to have done, or that 
he has rejected work which he ought to have approved, or that the 
measurements made by him are inaccurate (e), will not amount to 
an allegation of fraud, because the parties have agreed to accept the 
judgment of the architect as the standard of what is fair and 
reasonable. : 

The effect of fraud by the certifier alone without collusion with 
the employer is, it would seem, to render the certificate voidable ; 
to treat 16 as vold might in some circumstances leave the contractor 
in even a worse position than he was before (/). 

Where, however, the employer makes use of the fraudulent 
certificate, and re-enters or forfeits the contract, that amounts 
to prevention, and the contractor has his remedy against the 
employer (g). 

As to what amounts to collusion, any active interference by the 
employer with the architect or engineer to induce him to certify for 
less than he honestly believes to be due to the contractor would 
certainly be included. There is no case which decides the effect 





(bd) Northampton Gas Light Co. v. Parnell (1855), 15 C. B. 680. 

(c) Page v. Llandaff and Dinas Powis Rural District Cowncil (1901), Hudson 
on Building Contracts, 3rd ed., Vol. IT., p. 347. 

(d) Goodyear v. Weymouth and Melcombe Regis Corporation (1865), 35 L. J. 
(c. Pp.) 12, per ERuE, O.J., at p. 17; Clemence v. Clarke (1879), Hudson on 
Building Contracts, 3rd ed., Vol. II., p. 41, per Linpuzy, J., at p. 52 ; M‘Intosh 
v. Great Western Rail. Co. (1855), 3 Sm. -& G. 146; Waring v. Manchester, 
Sheffield, and Lincotnshire Rail, Co. (1849), 7 Hare, 482; Butterbury v. Vyse 
(1863), 2H. & C.42; Bliss v. Smith (1865), 34 Beav. 508, per RomItzy, M.R., at 
p. 510: “ Courts of equity interfere . . . where there is collusive dealing and 
concert between the employer and the person whom he has appointed architect, 
i a ae of inj ae the contractor or defeating his claim.” 

e) Re Meadows an enworthy (1897), Hudson on Buildin 
8rd ed., Vol. IL., p. 292. os eee 

(f) See p. 188, ante, and Smith v. Howden Union Rural Sanitary Authority 
(1890), Hudson on Building Contracts, 3rd ed., Vol. II., p. 151. | 

(9) See pp. 196, 200, ante; p. 242, post. 
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of an employer lying by and retaining a large sum from the con- 
tractor where he knows that the architect has fraudulently certified 
for less than is due, but it has been said that if the conduct of the 
architect is fraudulent his determination is void (h). If the 
architect refuses to exercise any judgment as to giving a certificate 
the contractor should call on the employer to appoint another (1). 


437. Though a claim by a contractor, in the absence of a 
certificate which is a condition precedent to payment, would in the 
absence of fraud or collusion be certain to fail, yet the contractor 
cannot be restrained by injunction from bringing such an action (k). 


Sus-SEcT. 3.—Disqualification of the Certifier. 


438. Although the architect or engineer in giving a certiticate 
may be acting as a quast-arbitrator, he is not an arbitrator, and is 
not subject to the same rules, for he is chosen, not because of his 
ability to sift evidence, but on account of his skill and knowledge 
of the matters in question. He is the agent in other respects of 
one of the parties, and has also certain known interests, and is 
therefore to a certain extent biassed. His duty is to apply his 
knowledge and skill honestly and as impartially as he can to the 
giving of the certificate. 

If, however, he has entered into some contract or arrangement 
with his employer unknown to the contractor which may have the 
effect of inducing him unfairly to cut down the cost of the works (2), 
as by promising that the costs shall not exceed a certain sum (m), 
this secret agreement will have the effect of disqualifying him. A 
mere estimate of the cost of the work, however, would not have the 
effect of disqualifying the architect as certifier, unless the assur- 
ance was of such a peculiar nature as to support the inference 
that the architect had so committed himself by the expression 
of opinion as to render himself incapable of adjudicating on the 
question (rn). Even a strongly expressed opinion of the certifier will 
not disqualify him from subsequently giving a decision on the same 
matter as arbitrator (0). | 

If the stipulation that the architect shall have these powers of 
certifying has been obtained by fraud or misrepresentation, the 
stipulation cannot be enforced (p). 


a 





(h) Goodyear v. Weymouth and Melcombe Regis Corporation (1865), 35 L. J. 
(0. P.) 12,17. See also Smith v. Howden Union (1890), Hudson on Building 
Contracts, 3rd ed., Vol. IL., p. 151; Kellett v. New Mills Urban District Councit 
(1900), Hludson on Building Contracts, 3rd ed., Vol. Il., pp. 329, 331. 

t) Clarke v. Watson (1865), 18 C. B. (N. 8.) at p. 285. 

k) De Worms (Baron) vy. Mellier (1873), L. R. 16 lq, 554. 

l) Kemp v. Rose (1858), 1 Giff. 258. 

m) Kimberley v. Dick (1871), L. R. 13 Hq. 1. 

n) Trowsdule & Son v. Jopp and North British Rail. Co. (1865), 4 Macph. 
(Ct. of Sess.) 31, per Lord ARDMILLAN, at p. 36. da 

(0) Cross v. Leeds Corporation (1902), Hudson on Building Contracts, 3rd ed., 
Vol. IL, p. 369. 

(p) Drickett v. Green (1865), 35 I. J. - P.) 69; Wimberley v. Dick, supra; 
London Tramways Co. v. Bailey (1877), 38 Q. B.D. 217; Wakefield and Barnsley 
Banking Co. vy. Normanton Local Lourd (1881), 44 L. T. 697, 
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439. The fact that the certifier is the known agent of one of 
the parties affords no ground for disqualification (q), nor does the 
fact that he is known to be a shareholder in the company when 
the employer is a company (r). The honest performance of his 
duties in the course of his employment as such agent, ¢.g., in 
superinteriding the- works, affords no ground for disqualification (a). 
Nor will errorsin judgment or want of skill disqualify him, for he is 
not infallible, and the parties having chosen him must abide by 
their choice (0). 


440. It is his duty to hear what both parties have to urge (co), 
and not to give facilities to one party which he does not give to the 
other (d), and generally to act impartially (e). 


441. The known interests of architects and engineers, which 
builders and contractors will be presumed to have had in their 
minds at the time of the contract, are that :— 

(1) The certifier is an agent, and in some cases a salaried 
servant, of the employer, and consequently owes a duty to him 
for reward. | - 

(2) It is usual for the certifier to have made an estimate for the 
employer of the cost of the work, and in many cases of the time 
necessary for completion, which gives him a certain interest in 
those estimates not being exceeded. 

(3) He usually prepares the contract which fixes his duties, 
and appoints himself to exercise the various functions appertain- 
ing to his different capacities as agent, certifier, and perhaps 
arbitrator. 

(4) He is under an obligation to his employer and has an induce- 
ment out of regard to his own reputation not to allow unnecessary 


(q) Jackson v. Barry Rail. Co., [1893] 1 Ch. 238; Eckersley v. Mersey Docks 


and Harbour Board, {1894] 2 Q. B. 667; Ives and Burker v. Willans, [1894] 2 
Ch. 478; Pickthall vy. Merthyr Tydvil Local Board (1886), 2 T..L. R. 805. 

(r) Ranger v. Great Western Rail. Co. (1854), 5 H. Li. Cas. 72. In one case the 
Court went so far as to hold that an engineer was not disqualified as certifier by 
the fact that the company had demised their railway to him at a rent to correspond 
with a fixed rate of interest upon the expense of the construction of the line (Hill 
v. South Staffordshire Rail. Co. (1865), 12 L. T. 63); butin this case the court 
does not seem to have drawn the distinction between the known and the 
unknown interests of architects and engineers in building and engineering 
contracts. See title ARBITRATION, Vol. I., p. 480. 

(a) Cross v. Leeds Corporation (1902), Hudson on Building Contracts, 3rd ed., 
Vol. II., p. 369. 

(b) Goodyear v. Weymouth and Melcombe Regis Corporation (1865), 35 L. J. 
(c. P.) 12, per WiutEs, J., at p. 17: “It is said by the defendants that the 
architect was not at liberty to set aside the provision of the contract as toa 
written order being necessary. There is a simple answer to this; if he has 
done his duty, he has not done so, if he has, he has decided erroneously, but 
that is a matter for his own conscience, and the corporation have to. blame 
themselves for appointing him.” 

(c) Armstrong v. South London Tramways Co. (1890), 7 T. L. R. 128. 

(d) Page v. Llandaff and Dinas Powis Rural District Council (1901), Hudson 
on Building Contracts, 3rd ed., Vol. IT., p. 347. 

(e) Chambers v. Goldthorpe, [1901] 1 K. B. 624; Pawley v. Turnbull (1861), 
3 Giff. 70; Butterbury v. Vyse (1863), 2H. & 0.42; Ludbrook vy. Barrett (1877), 
46 L. J. (c. P.) 798, 800. 
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extras, or excessive charges for extras, and to endeavour to keep 
down the amount and cost of extras. 

(5) He is necessarily in frequent communication, in the exercise 
of his duties as agent of the employer, both with him and the con- 
tractor ; though when he enters on his capacity as quast-arbitrator 
he must be careful not to communicate anything to the one party 
which he does not communicate to the other, in relation to the 
subject-matter of his certificate (/). 


SUB-SECT. 4.—Dispensing with a Certificate. 


442. Where the production of a certificate has been made a 
condition precedent to payment, this condition cannot be dispensed 
with, except where there is either fraud or collusion (g), or the em- 
ployer interferes to prevent a certificate being given (h), or otherwise 
prevents completion (1), or where the certifier is disqualified (k), or 
where the condition has been waived. 


443. Where the certificate has been fraudulently and collusively 
withheld, the action of the employer is a breach of contract, and 
the contractor has a right of action for damages for this breach of 
the contract (1). 

If the employer interferes with the certifier, as for instance by 
telling him that he will not accept his certificate unless certain 
conditions, not stipulated for in the contract, are fulfilled, that 
again amounts to a breach of the contract (m). 

It has been held that if the certifier never addresses himself to 
determine and certify, and wrongfully and unreasonably refuses or 
delays to certify, and the employer takes advantage of this refusal 
to refuse or delay payment, the contractor can recover without a 
certificate even if fraud is not alleged (n). | 


444. Where the employer prevents performance of the con- 
tract, this at once disables him from insisting on the condition as 
to the certificate, and that condition will be treated as dispensed 
with (0). No person: can take advantage of the non-fulfilment 
of a condition the performance of which has been hindered by 
himself (p). 

Where the performance is prevented by the acts or defaults of the 


( f) Pagev. Llandaff and Dinas Powis Rural District Council (1901), Hudson on 
Building Contracts, 3rd ed., Vol. IL., p. 347. 

(g) See p. 217, ante. 

(h) See p. 217, ante. 

(i) See p. 217, ante. 

(k) See p. 218, ante, 

(t) Waring v. Manchester, Shefield and Lincolnshire Rail. Co. (1850), 2 
TL & Tw. 289; Macintosh v. Great Western Rail. Co. (1850), 19 L. J. (cH.) 374; 
Milner v. Irield (1850), 20 L. J. (Ex.) 68. 

(m) Briunsden v. Beresford (1883), 1 Cab. & El. 125. 

(n) Kelleté vy. New Mil® Urban District Council (1900), Hudson on Building 
Contracts, 8rd ed., Vol. II., p. 829. But sce Botterill v. Ware Guardians (1886), 
27. L. R. 621, C. A.; Clarke vy. Watson (1865) 18 OC. B. (N. 8.) 278. 

(0) [Hotham v. Itast India Co. (1787), 1 Torm Rep. 638, 645; Mackay v. Dick 
(1881), 6 App. Cas. 231, 

(p) Roberts v. Bury Commissioners (1870), L. R. 5 O. P. 310, 331. 
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architect or engineer, the employer will only be liable for them 
when they occur in the exercise of his functions as agent of the 
employer, for the employer is under no liability for his acts or 
defaults in the exercise of his quasi-judicial functions (q). 


445. If the refusal to certify is caused by a mere unreason- 
able or capricious exercise of the discretion vested in the architect 
or engineer, the contractor has neither a cause of action against the 
employer (a) nor grounds for equitable relief (0), but if the architect 
delays the supply of plans necessary for the carrying out of the 
work, the employer is liable for breach of contract (c). 


446. The right to insist on a certificate as a condition precedent 
being for the benefit of the employer, the employer can waive it. 
Whether or not such a right has been waived is a question of fact 
for the jury(d). Where, however, the contract must be under 
seal, it would seem, on the analogy of a condition making written 
orders for extras a condition precedent to payment (e), that the 
right to insist on a certificate cannot be waived by a mere parol 
agreement. 

If acceptance of the work done can be proved, that may amount 
to waiver of the right to require a certificate as a condition precedent 
to payment(f). Such proof would be comparatively easy to estab- 
lish in the case of a contract to build a ship (g), but much more 
difficult in the case of a building or engineering contract (h). 


SuB-SEcT. 5.— Who is to give the Certificate. 


447. The certificate must be given in strict accordance with 
the terms of the contract, and by the person therein designated 
either by name or description; thus, where a certificate by two 
or more architects is prescribed, a certificate by one only is not 
sufficient (2). 

Where the person to give the certificate is designated by name, 
and there is no power contained in the contract under which the 





(q) Re De Morgan, Snell & Co. and Rio de Janeiro Flour Mills and Granaries, 
Lid. (1892), 8 T. L. RB. 272. 

(a) Botterill v. Ware Board of Guardians (1886), 2 T, L. R. 621. 

(6) Moser v. St. Magnus and St. Margaret (Churchwardens) (1795), cited in 
Worsley v. Wood (1796), 6 Term Rep. 710, at p. 716; Scott v. Liverpool Corpora- 
tion (1858), 8 De G. & J. 334. 

(c) As, for instance, not supplying drawings (Arterial Drainage Co. v. 
Rathangan River Drainage Board (1880), 6 L. R. Ir. 513; M‘ Alpine v. Lanark- 
shire and Ayrshire Rail. Co. (1889), 17 R. (Ct. of Sess.) 113; Thorn v. London 
Corporation (1876), 1 App. Cas. 120). 

(d) De Vile v. Arnold (1822), 10 Price (Ex.) 21. 

(e) Lamprell vy. Billericay Union (1849), 3 Exch. 283. 

(7) Tayleur vy. Blythe (1856), 27 L. T. (0. s.) 101. 

(g) But not so in the case of a contract to repair a ship. See Forman & Co. 
Proprietary v. The Ship “ Liddesdale,”’ [1900] A. C. 190, at p. 204: “The mere 
fact that the defendant took the ship which was his own property and made the 
best he could of it cannot give the plaintiffs any additional right. It is not 
like the case of an acceptance of goods which were not previously the property 
of the acceptor.” 

(h) See p. 203, ante, 

(¢) Lamprell y. Billericay Union, supra, at p. 304. 
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SECT. 3. employer can dismiss that person and appoint another person to 
Final give the certificate, there can be no dispute as to who is to give the 
Certificates. certificate, and any dismissal of the designated person by the em- 
—s ployer will either be ineffective or amount to breach of contract (x). 


“ Architect Where the certifier is described as “the architect for the time 
cae being,” or “A. B. or other the architect for. the time being,” it 


seems that the architect at the time when the necessity for the 
certificate arises is the proper person to certify, and not the person 
who was architect when the work the subject-matter of the 
certificate was performed (J). 
Effect of 448. The effect of the employer: dismissing the architect or 
dismissal of  enoineer differs according as the contract provides for the certificate 
architect, : ‘ : : 

being given by a named person, or by the architect or engineer of 
the employer for the time being. In the first case, though the 
employer can dismiss the architect or engineer from his functions 
as agent, he must: still allow him to exercise his functions as 
certifier, and, apparently, provide for his doing so, while in the 
second case he has full power. to dismiss him both as agent and 
certifier, but is bound within a reasonable time to appoint another 
suitable person to exercise these functions. 


Part VII.—Price. 


Sect. 1.—Price for a Completed Contract. 


Sus-SEcT. 1.—Lump Sum Contracts. 


Liquidated 449. If the contract is to construct a specified work for a 

cemene: specified sum of money (commonly called a lump sum contract), 
the contractor’s claim for payment is a liquidated demand, and is 
within the provisions of the Rules of the Supreme Court as to 
obtaining summary judgment on a specially indorsed writ (m). 


Sus-Szor. 2.—Price fixed by a Schedule of Prices. 


Liquidated 450. If the contract is to do work for a price to be ascertained by 
pemend. measuring each particular class of work and pricing it in accordance 
with a schedule (n), ¢.g., so much per yard for excavation etc., the 
price can be recovered in an action as a liquidated demand (0), if 
the measurement of the work is a purely ministerial act, and also 





k) Mills v. Bayley (1863), 2 H. & OC. 36. 

l) Ranger v. Great Western Rail. Co. (1854), 5 H. L. Cas. 72. 

m) R. §S. ©., Ord. 3, r. 6; Ord. 14. So where the price is. payable by 
instalments, summary judgment may be obtained in respect of each instal- 
ment (Workman, Clurk &:Co., Lid. v. Lloyd DBrasileno, [1908] 1 K. B. 968, 
O. A.). 

ins Jumieson v. M‘Innes (1887), 15 BR. (Ct. of Sess.) 17; Wilkie v. Hamilton 
Lodging House Co. (1902), 4 F. \ t. of Sess.) 951. 

(0) Stephenson v. Weir (1879), 4 L. KR. Ir. 869. See also Meade v. Mouilloté 
(1879), 4 L. R. Ir. 207. 
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where it is intrusted to the architect or engineer in his quasi- 
judicial capacity as certifier, and the measurement of the work 
has been certified (p). 

Similarly, if the contract is to perform a work for a lump sum, 
and additions and omissions are to be measured and valued in 
accordance with a schedule of prices, and their value added to or 
deducted from the stipulated price, the contractor’s claim is a 
liquidated demand (q). 


451. In case the schedule of prices is incomplete, and the 
contractor is under an obligation to perform some particular class 
of work for which no price is fixed in the schedule, that class of 
work will have to be paid for at a reasonable rate, unless the 
contract provides some other manner of ascertaining its value, 
such as by referring the matter to some independent person as 
quasi-arbitrator (a). Such a claim would be in the nature of a 
quantum meruit and would be a liquidated demand (0). 


SuB-SrEcT. 3.—Jnterest. 


452. Apart from statute, interest is not payable on ordinary 
debts unless by special agreement or mercantile usage, and damages 
are not recoverable for non-payment of such debts(c). ‘There is no 
mercantile usage that interest is payable on a debt due under a 


building contract. | : 
SuB-SectT. 4.—Promise to pay more than agreed. 


453. As in the case of other contracts, a promise to pay for the 
work more than the price fixed by the contract will not be binding 
on the promisor unless it is supported by some consideration (d). 
An undertaking to use greater expedition in the work than that 
contracted for would be sufficient consideration to make binding 
a promise for extra payment (¢). 


SuB-Secr. 5.—Where no Price is fixed. 


454. Where a price for the work to be done has not been fixed 
by agreement between the parties, the builder or contractor is 
entitled to recover the fair and reasonable value of the work done 
and the materials supplied by him, or, in other words, a quantum 
merutt. This right rests on an implied contract by the employer 
that he will pay for services rendered at his request (/). 


(p) See Whitaker v. Dunn (1887), 3 T. L. R. 602. 

ia See Meade v. Mowillott (1879), 4 L. R. Ir. 207. 

a) Re Walton-on-the-Naze Urban District Council and Moran (1905), Hudson 
on Building Contracts, 3rd ed., Vol. II., p. 400. 

(b) Stephenson v. Weir (1879), 4. RB. Ir. 369. 

(c) London, Chatham, and Dover Rail. Co. v. South Eastern Rail. Co., £1899) 
1 Ch. 120, per LINDLEY, L.J., at p. 140. e to the cases where interest is 
recoverable, see title Money AND MoNEY-LENDING. 

(d) Harris v. Watson (1791), Peake, 72; Stilk v. Myrick (1809), 2 Camp. 


317; Sharpe v. San Paulo Rail. Co. (1873), 8 Ch. App. 597, 608; and see title 


ConTRACT. 

(¢) See Williamson v. Clements (1809), 1 Taunt. 523; McGreevy v. Russell 
(1887), 56 L. T. 501; and title Conrract. 

(f) 3 Bl. Com. 161; Vin. Abr. 862; and see title WorRK AND LABOUR. 
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A reasonable price includes payment for the skill, supervision, 
and services of the contractor himself, as well as for materials and 
labour supplied by him (g). 

Where part of the work has been paid for at a particular rate, 
and the contractor has raised no protest against payment at that 
rate, this will be evidence that the contractor has agreed to accept 
payment at that rate, and that that rate is reasonable. 


455. Where a price was originally fixed in the contract, but such 
price has for some reason ceased to be applicable, so that a reason- 
able price has become substituted for that fixed by the contract, 
such reasonable price depends on all the circumstances. A contract 
to pay the market price has been held in a particular contract to 
mean the market price at the time the contract was made (h). 

When the condition in a contract as to price has ceased to be 
applicable, the contract may still have to be looked at, as there may 
be other conditions therein, still binding, which have some effect 
on the price. 


Szcr. 2.—Price where Contract is not completed. 


456. Where the contract is not completed the non-completion 
may arise in various ways, ¢.g., (1) by an agreement between the 


parties, (2) by default of the employer, or (3) by default of the 


contractor (2). 
Srcr. 8.—Bonus and Deductions. 


457. A clause is often inserted in building and engineering 
contracts giving the builder or contractor an addition to the price 
if he completes the work sooner than the stipulated time (k). This 
addition to the price is usually called a ‘‘ bonus.”’ 

This bonus may be conditioned. to be payable in different ways. 
The contract may provide that if the contractor completes the work 
before a certain day he shall be entitled to receive a fixed sum, or 
it may provide that for every day or week by which completion 
precedes a fixed date a certain sum shall be paid to the contractor. 

To entitle the contractor to claim the bonus he must show that 
he completed by the time fixed. If he is prevented from so doing 
by the default of the employer he can claim damages for preventing 
him from earning the bonus. It would seem that the measure of 
damages is not necessarily the full amount of the bonus, but may 
depend upon the amount of the expedition used (/). 


(7) Grafton v. Armitage ei, 20. B. 336. 

(h) Malloch v. Iodghton (1849), 12 Dunl. (Ct. of Sess.) 215. 

(7) Sce pp. 288 e¢ seq., post. 

() Ranger v. Great Western Ratt. Co. (1854), 5 IT. L. Cas. 72, 78; Macintosh 
vy. Midland Counties Rail. Co. (1845), 14 M. & W. 548. a 

) Bywaters & Sons v. Curnick & Co. (1906), Tludson on Building Contracts, 
3rd _ed., Vol. I., p. 793. See, howevor, the obiter dicta of ALDERSON, B., in 
Macintosh vy. Midland Countics Rail. Co., supra, at p. dd8. 
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Part VII]_—Payment. 


Sect. 1.—Payments on Account. 
Sus-Srcr. 1.—In General. 


458. The large expenditure which builders and contractors have 
to incur in carrying out the works which they have undertaken to 
construct renders it usual for the contract to provide for payments 
on account of the price during the construction of the works. The 
manner in which these payments on account are regulated varies 
according to the terms of the contract. Sometimes the several 
instalments become due on the completion of particular stages of 
the work, e.g., a sum when the second floor of a house is reached, 
and so on (m) ; sometimes the interim payments are to be not 
less than a fixed sum, e.g., not less than £1,000 at the rate of 
£75 per cent. on the value of the work (and materials) supplied ; 
or, again, at fixed periods, irrespective of amount, ¢.g., monthly 
payments at the rate of £75 per cent. of the value of the work (and 
materials). 

Where the contract does not make completion a condition pre- 
cedent to payment there may be an implied stipulation on the part 
of the employer to pay from time to time a reasonable sum to the 
contractor during the progress of the work (n). 


459. Whichever method is agreed upon as that in accordance 
with which payment is to be made, nothing becomes due to the 
contractor until he has done everything to entitle him to receive 
payment(o). Hach certificate for an instalment creates a debt 
due(p), and the contractor is entitled to immediate payment 
thereof subject to the terms of the contract and any right of 
the employer to any set-off or counterclaim; ¢.g., for liquidated 
damages (q). 

Sus-SEctT. 2.—Recovering back Instalments paid. 


460. Where, after the payment of money to the contractor on 
account, he fails to complete owing to his own default or abandons 
the contract without good cause, the employer may be entitled to 
recover back the instalments paid on the ground that the considera- 
tion has wholly failed; but at all events the employer would have 
a ground of action for a breach of the contract to complete (r), in 
which the damages recovered might equal or exceed the amount paid 
on account. 


(m) Terry v. Duntze (1795), 2 Hy. Bl. 389. 

(n) Roberts v. Havelock Ae 3B. & Ad. 404; The Tergeste, [1903] P. 26, 
per PHILLIMORE, J., at p. 3 

(0) Needler v. Guest (ibs), “Aleyn 9. 

(p) Pickering v. Ilfracombe Ral, ‘Oo. oie L. BR. 3 0. P. 235. 

(q) Stubbs v. Holywell Rail. Co. (1867), L. R. 2 Exch. 311 ; Newfoundland 
Government vy. Newfoundland Rail. Co. (1888), 13 App. Cas. 199. 


(r) Appleby v. Myers (1867), L. R, 2 0. P. 651; Newfoundland Government v. 
Newfoundland Rail. Co., supra. 
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Sect. 2.—Payment on Completion. 


461. When the whole work is completed in accordance with the 
contract, payment becomes due to the contractor, except where 
there is a stipulation postponing the time for payment of the whole 
or part of the balance, e.g., until after the expiration of a period 
during which the contractor is liable for defects or for repairs (s). 

As the interim payments to the contractor are usually made at a 
rate per cent. on the value of the work done and sometimes materials 
supplied, there remains on each of these values a balance unpaid. 
These balances constitute what is called retention money, which is 
retained by the employer as a security for the due completion of the 
work, and as a fund to be drawn upon either to complete the 
work, or rectify defects on the failure of the contractor to do so. 


SEor. 3.—Mode of Payment. 


462. Where the contract does not make any special provisions 
as to payment, the contractor is entitled to be paid in cash. In 
some contracts, however, special provisions are contained, 
stipulating that payment may be made either in whole or in part 
in bills of exchange, debentures, shares, land, or Lloyd’s bonds. 


463. If the contractor takes bills, which are dishonoured, the 
contractor, unless he has accepted the bills in complete satisfac- 
tion of his debt, may either treat them as a nullity and sue on 
the contract, or he may sue on the dishonoured bills (t). The 
holders in due course of such bills do not acquire any charge over 
or lien on the subject-matter of the contract, even when it is, as 
in the case of a ship, not being constructed on the land of the 
employer (a). 


464. If the payment ‘is to be by way of debentures or shares, 
either party can insist on the prescribed mode of payment, though 
the price of the debentures or shares may have risen or fallen since 
the contract was made (b). An agreement to take payment from a 
company in fully paid-up shares of the company must be registered 
with the Registrar of Joint Stock Companies (c), but non-registration 
does not make the contractor liable as a contributory (d). The effect, 
however, of payment in fully paid shares seems to be that they are 
to be treated as paid up to the extent they have in fact been paid for 
in money or money’s worth. Ifa builder agrees to take shares ina 
company in consideration of being employed as a contractor to 
execute works for the company, this is a conditional contract, and if 


8) See also p. 214, ante, as to certificates. 
t) See title ConTRACT. 
a) Re Lindsay, ix parte Lambton (1875), 10 Ch. App. 405. 
i De Waal vy. Adler (1886), 12 App. Cas. 141. See also Re De Morgan Snell 
& Co. and Rio de Janeiro Flour Mills (1892), 8 T. I. R. 108, 292. 

(c) Companies Act, 1900 (63 & 64 Vict. c. 48), 8. 7 (1) (b); and see title 
CoMPANIES. 

(1) By the repeal of 8. 25 of the Companies Act, 1867. (30 & 31 Vict. 
Ce 131). 
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he is not given the contract, he need not take the shares, and is 
entitled to be struck off the list of contributories (e). 


465. If the payment is to be made in land, the contractor will, 
it seems, be entitled to claim specific performance of the contract, 
if he has performed every condition precedent to his right to 
payment, or he may treat the contract as at an end and bring an 
action for a quantum merwt for the work done (f), or he may bring 
an action for breach of contract, in which case, it is suggested, the 
damages recoverable will be limited to the value of the land. 


466. Where payment is to be made in Lloyd’s bonds (9), 
debentures (h), or shares (2), and they are assigned by the contractor, 
the assignee takes them subject to the equities existing between the 
ernployer and the contractor (j) at the time of the notice of assign- 
ment (fk). 

Secr. 4.—Appropriation of Payments. 


467. There is a general rule of law that, in the absence of any 
appropriation by the employer at the time of payment, the contractor 
is at liberty to appropriate a general payment on account to any debt 
he pleases (J). It is specially important, in the case of building and 
engineering contracts, to remember that the appropriation must be 
to a debt(m). <A contractor, therefore, cannot, by purporting to 
appropriate a payment to extras not properly ordered in accordance 
with the contract (n), get over the non-fulflment of a condition 
precedent to his right to payment (0). When, therefore, the con- 
tractor constructs additional works which are not ordered in the 
manner prescribed by the contract, or which have not been certified 
for by the architect when such certificate is a condition precedent to 
payment, no debt in respect of this additional work has been incurred 
by the employer, and the contractor cannot by purporting to appro- 
priate a payment to this claim alter the position of the employer (7). 


(e) Re Aldborough Hotel Co., Simpson’s Case (1869), 4 Ch. App. 184. 

(f) See Keys v. Harwood (1846), 2 C. B. 908. 

(g) For Lloyd’s bonds, see title Bonps, p. 82, ante. See also Munro v. 
Athenry and Ennis Junction Rail. Co. (1868), I. R. 2 C. L. 477. 

(h) As to debentures generally, see title COMPANIES. 

(¢) A company may decline to register any transfer of shares made by a 
member who is indebted to them (Companies Act, 1862 (25 & 26 Vict. c. 89), 
Table A, clause 10). 


(j) See p. 270, post, and Re Blakely Ordnance Oo., Ex parte New Zealand 


Banking Corporation (1867), 3 Ch. App. 164. 

(k) A Lloyd’s bond is not equitably subject to arrears of rent due from the 
grantee of the bond which accrued due after notice of the assignment though 
the lease was made before the notice (Watson v. Mid Wales Rail. Co. (1867), 
L. R. 2 C. P. 593). 

(2) Thompson v. Hudson (1871), 6 Ch. App. 320; Clayton’s Case (1816), 1 Mer, 
572. See title Conrract. 

(m) Lamprell v. Billericay Union (1849), 3 Exch. 283, 307. 

i”) See p. 234, post. - 

0) A creditor receiving money on account is not authorised to apply it 
towards the satisfaction of any claim which does not rest on some legal or 
equitable demand against the debtor (Lamprell v. Billericay Union, supra, 
per Rours, B., at p. 307). 

(p) Ibid. 
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The question whether there is a debt must also be considered in 
the case where the employer is a corporate body, and there are 
statutory restrictions on the manner in which such body is able 
to contract (q). 


Part IX.—Alterations, Additions, and 
Omissions. 


Secor. 1.—LH2tras. 


Sus-Sxot. 1.—Jn General. 


468. Where a building or engineering contract does not contain 
provisions that alterations in, additions to, or omissions from the 
contract may be made, the builder is under no obligation to make 
them ; and if he does so, the liability of the employer to pay for 
them depends upon various considerations (r). 

It is incumbent on the contractor to show that there was an 
intention on the part of the employer to enter into some new con- 
tract, and, in case the orders for the variation come from the 
architect, that he was authorised to give such orders (s). 

The word ‘extras’? is employed to designate all works not 
expressly or impliedly described in the specification and plans. It 
appears to be a question of construction for the judge to decide, in 
the case of a written contract, whether additional work'is of the 
kind contemplated by the contract or outside and independent 
of it (¢). 


469. It is usual in building and engineering contracts to give the 
employer or his architect or engineer power to order additions to, 
omissions from, and variations in the specified works. It is alsoa 
common practice to prescribe the time and manner in which the 
orders for such variation of the works shall be given, e.g., by orders 
in writing to be given sometimes previous to their execution. 


470. When additional works are ordered during the construction 
of works, the question of how far the employer is liable to pay for 
them depends upon how the alteration originated, whether it was 
authorised, and in many cases (depending on the terms of the 
contract) in what method it was ordered. 

The employer will not be liable for—(1) (in a lump sum contract) 
work impliedly included in the work contracted for or necessary 
for its completion (uw); (2) work performed voluntarily without 


(7) See titles ComrpANIES ; CorrorATIONS ; LOOAL GOVERNMENT. 

(7) See p. 281, post. 

(s) dt. v. Peto (1826), 1 Y. & J. (Ex.) 37; Cooper v. Langdon (1841), 9 
M. & W. 60. 

(t) Russell v. Sa da Bandeira (Viscount) (1862), 13 O. B. (Nw. 8.) 149. 

(u) See p. 186, ante. 
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request (w); (8) work as to which the conditions precedent pre- 
scribed in the contract have not been complied with (2) ; (4) work 
ordered by the architect without authority (y); (5) work to pay for 
which no contract, express or implied, can be proved (a); and 
{6) in certain cases goods of the value of £10 and upwards (0). 


Sus-SEcr. 2.—WNecessary Works. 


471. Works or materials which, although not expressly described, 
are necessary for the completion of a lump sum contract, are not 
extras, and it does not matter that they are not described in the 
specification (c), or shown on the plans or drawings, or that they 
are rendered necessary by defective planning or by an impracticable 
design (d), or that they are not taken out in the quantities (e), 
whether the quantities are made part of the contract (/) or not (9). 
The architect or engineer has no authority, even when he is 
empowered to order extras, to order such necessary works as 
extras. 

If work has to be done to the satisfaction of a third person, 
and that third person requires certain work to be done for his 
satisfaction, such work cannot give rise to a claim for payment for 
it as an extra, if it is necessary work (h). , 


472. When, however, the architect or engineer has authority to 
give a final and binding certificate fixing the final balance payable 
to the contractor, such a certificate is conclusive between the parties, 
even though it should direct payment for work as extra which is 
really comprised in the work contracted for, or for extra work not 
ordered in the manner prescribed by the contract (2). 

In the case of a contract to construct works for which payment is 


(w) Wilmot v. Smith (1828), 3 C. & P. 453; and see p. 232, post. 

(x) See p. 234, post. 

(y) Cooper v. Langdon (1841), 9 M. & W. 60; &. v. Peto (1826), 1 Y. & J. 
(EX.) 87; and see p. 233, post. 

(a) Lamprell v. Billericay Union (1849), 38 Exch. 283; Westwood v. Secretary of 
State for India in Council (1863), 7 L. T. 786; Lovelock v. King (1831), 1 Moo. 
& RK. 60; Johnson v. Weston (1859), 1 F. & F. 693; Wallis v. Robinson (1862), 
3 EF. & F. 307; Tharsis Sulphur and Copper Co. v. M‘Elroy & Sons (1878), 3 
App. Cas. 1040; and see p. 230, post. 

(6) Sale of Goods Act, 1893 (56 & 57 Vict. c. 71), s. 4, replacing s. 17 of the 
Statute of Frauds (29 Car. 2, c. 3). 

(c) Williams v. Fitzmaurice (1858), 3 H. & N. 844; Wilson v. Wallace (1859), 
21 Dunl. (Ct. of Sess.) 507; Re Shell Transport and Trading Co. and Con- 
solidated Petroleum Co. (1904), 20 T. L. R. 517. 

(d) Sharpe v. San Paulo Rail. Co. (1873), 8 Ch. App. 579; and see Hydraulic 
Hingineering Co., Ltd. v. Spencer & Sons (1886), 2 T. Li. R. 554. 

(e) Scrivener v. Pask (1866), L. R. 1 ©. P. 715; Re Ford & Co. and Bemrose 
& Sons (1902), Hudson on Building Contracts, 3rd ed., Vol. IT., p. 354. 

(f) Coker v. Young (1860), 2 F. & F. 98. 

(g) Kimberley v. Dick (1871), L. R. 18 Eq. 1. : 

(h) Dobson v. Hudson (1857), 26 L. J. (c. P.) 158; and see p. 207, ante. 

(i) Goodyear v. Weymouth and Melcombe Regis Corporation (1865), 35 L. J. 
(0. P.) 12; Apthorne v. St. Aubyn (1885), 1 T. L. R. 279; Laidlaw v. Hastings 
Pier Co, (1874), Jenkins and Raymond, Architect’s Legal Handbook, 4th ed., 
Pp. 238; Connor and Olley v. Belfast Water Commissioners (1871), 5 I. R. C. L. 
55; and see p. 215, post. 
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Sect. 1. ¢o0 be made in accordance with a schedule of prices, if the particular 
Extras. class of work ordered is provided for in the schedule, it must be 
a paid for accordingly, or if it is not it must, in the absence of any 
other prescribed mode of ascertaining the price, be paid for at a 

fair and reasonable price (k). 


SuB-SEcT. 3.—Works outside the Contract. 


How far 4.73. If additional work is of such a nature as to be entirely out- 

works outside gide the contract, it does not come within a clause relating to extras 

rei “re at all (2), and is not subject to any of the stipulations of the contract. 
But if the contractor accepts orders purporting to be given under 
the contract, when he might have refused to do them at all, he 
may not be able, depending on the circumstances, to set up that 
such orders relate to work altogether outside the contract, or that 
he is released from conditions precedent in regard to them. Work 
ordered after the completion of the contract may on that ground 
be entirely outside the contract (m). 


Sus-SkEor. 4.—Alterations, Additions, and Omissions. 


ordering contract will not extend to permit the architect or engineer to change 
alterations. — the whole scheme of the work and turn it into something entirely 
different from that contracted for (n). Thus,if additions are made to 
a building, the contract still exists so far as it can be traced to have 
been followed, but where the work is varied to such an extent that 
it is impossible to trace the contract at all, the contract must be 
treated as abandoned, and the work as having been done under an 
implied contract to pay by measure and value (0). 

An unauthorised departure from the contract work by the con- 
tractor not only gives him no claim for extra payment, but may 
prevent his recovering payment under the contract, or even render 
him liable in damages for breach of his contract to complete the .- 
work in accordance with the specification and plans or his covenant 
not to vary or deviate from the contract, when such a covenant is 
contained in the contract (p). 

A limitation is sometimes placed on the employer’s or the 
architect's right to vary, by specifying a percentage by which the 
contract sum may be increased or diminished. 


Effect of 4.74. A power to order alterations, additions, or omissions in the 


(k) See Le Walton-on-the-Naze Urban District Council and Moran (19035), 
IIudson on Building Contracts, 3rd ed., Vol. IT., p. 400. 

(1) Reid v. Batte Sen Mood. & M. 413; Russell v. Sa da Bandeira (Viscount), 
(1862), 138 C. B. @W. 8.) 149; ZLhorn v. London Corporation (1876), 1 App. 
Cas. 120. 

Ae Russell vy. Sa da Bandeira (Viscount), supra, per ERLE, O.J., at p. 197: 
‘With respect to such articles as were supplied after the contract was fully 
completed, it appears to me that they are entirely severed from the contract 
and from any restriction contained in it.” 

n) It. v. Peto (1826), 1 ¥. & J. (ex.) 37. 

0) Pepper v. Burland (1792), Poake, 103, per Lord Kenyon, at p. 104. 

p) Lilia v. Hamlen (1810), 3 Taunt. 52; Ranger v. Great Western Rail. Co. 
(1854), 5 Il. T. Cus. 72; Whitaker vy. Dunn (1887), 3 T. TL. R. 602; Bottoms v. 
York Corporation (1892), Ifudson on Building Contracts, 3rd ed., Vol. IL, 
p- 220; Lorman & Co, Proprictary v. The Ship “ Liddesdale,” [1900] A. OC. 190. 
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Secr. 2.—Liability to pay for Alterations and Additions. 
Sus-SEecr. 1.—Jn General. 


475. Where the contract is to construct a specified work for a 
lump sum, and there is no power to order extras or variations, the 
builder is bound to do the work as specified, and cannot recover 
anything for extras or variations, unless he can establish a new 
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expressly or impliedly ordered them (gq), or that the architect, 
acting within the scope of his authority, did so, or that the employer 
ratified unauthorised orders of the architect (r), or that the employer 
accepted the work (s) either personally or by his duly authorised 
agent. 


476. In the case of such corporations as can only contract under 
seal, no such parol or implied new contract can be proved. The 
only binding form of new contract is one under seal(t). If the. 
contract contains a power for the architect or engineer to order 
extras, his orders will be binding on the corporation (u), but only 
so far as they are given in accordance with the contract (w). 

In the case of a company able to contract by parol, such a new 
contract to pay for extras can be proved in the same manner as in 
the case of a private person (2). 


4.77. Where there is a written contract, and a claim is made for 
payment for work alleged to be an extra, the contractor must 
produce the written document to prove that the work is in. fact 
extra to that which he has contracted to perform (y), even when 
the employer has had the benefit of the work (a). But where there 
is a separate employment to do the additional work, the written 
contract need not be produced (0). 

The question whether the written document need be produced 
depends upon whether the work under the contract and that 
claimed for as additional are so mixed up that it is necessary to 


(q) See p. 230, ante. 

(r) See p. 233, post. 

(s) See p. 203, ante, as to what constitutes acceptance. 

(t) Homersham v. Wolverhampton Waterworks Co. (1851), 6 Exch. 187; Rut- 
ledge v. Farnham Local Board (1861), 2 F. & F. 406; Stevens v. Hounslow Burial 
Board (1889), 61 L. T. 839. 

(u) Williams v. Barmouth Urban District Council (1897), 77 L. T. 388. 

(w) Kirk v. Bromley Union (1848), 17 L. J. (cH.) 127; Thames Iron Works 
Co. v. Royal Mail Steam Packet Co. (1861), 13 C. B. (x. s.) 358. 

(2) Pauling v. London and North Western Rail, Co. (1853), 8 Exch. 867; and 
similarly, on the analogy of a sale of land, Lowe v. London and North Western 
Rail. Co, (1852), 21 L. J. (a. B.) 361. 

(y) Vincent v. Cole (1828), 1 Mood. & M. 257; Jones v. Howell (1835), 4 Dowl. 
176; Parton v. Cole (1841), 11 L. J. (a. B.) 70; Lovelock v. King (1831), 
1 Moo. & R. 60; Holbard v, Stevens (1841), 5 Jur. (0. 8.) 71; Edie v. Kingsford 
(1854), 14 C. B. 759 ; Hecles v. Southern (1861), 3 F. & F. 142; Hill v. Nuttall 
(1864), 17 C. B. @w. 8.) 262; Buaton v. Cornish (1844), 12 M. & W. 426. See 
also Fielder v. Ray (1829), 3 Moo. & P. 659; Stevens vy. Pinney (1818), 2 Moore 

0. P.), 349. ) 
‘ (a) Hughes v. Budd (1840), 8 Dowl. 478. 

(0) Reid v. Batte (1829), Mood. & M. 418. 
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look at the written contract to see whether or not the work in 
respect of which the claim is made had relation to it or not (c). 


478. If a sub-contractor is ordered by the employer to do work, 
the employer must pay him for it(d). If the sub-contractor claims 
against the employer for work done as extra to the principal contract, 
he must put the principal contract in evidence to show that the 
work is not included in it, and prove a distinct contract with the 
employer to do the work for which the action is brought (e). 


Sus-Sxcr. 2.—When the Employer is not liable for Extras. 


479. Where the contractor voluntarily, and without any request 
by the employer, does extra work, or employs better materials than 
those stipulated for, he has no claim against the employer for more 
than the contract price (/). 

Even though the employer should assent to alterations from the 
works specified, he will not be liable to pay any more than the 
contract price, unless he either has expressly been informed, or 
ought to have known from the nature of the alterations, that add1- 
tional expense might be incurred (g). If the alteration is by way ofa 
concession to the contractor, the employer cannot be charged more 
than the contract price (h). 3 

On the other hand, it would seem by analogy that if the employer 
consents to the contractor making use of less expensive materials 
than those specified, he cannot, unless there is a new contract, 
claim that the contractor shall make a corresponding reduction in 
the price (2). 


480. Where the contractor refuses to perform work which is 
included in that specified and the employer promises to pay 
for it as an extra, such a promise by the employer is not bind- 
ing, as it is made without consideration and is a mere nudum 
pactum (kh). : ‘ 

481. If the contract provides that written orders from the 
architect shall be a condition precedent to payment for extras, and 
the employer personally gives verbal orders for extras, the question 





(c) Parton v. Cole (1841), 11 L. J. (a. B.) 70, per ParrEson, J., at pp. 70, 71. 

(d) Wallis v. Robinson (1862), 3 F. & F. 307; and see Bramah v. Abingdon 
(Lord) (1812), 15 Kast, 62, 66. a 

e) Liccles v. Southern (1861), 3 F. & F, 142. 

ft) Wilmot v. Smith (1828), 3 C. & P. 453; Lorman & Co. Proprietary v. The 
Ship «« Liddesdale,” [1900] A. O. 190. 

(y) Lovelock v. King (1881), 1 Mood. & R. 60; Johnson v. Weston (1859), 1 
FF. & I. 693. 

(h) Tharsis Sulphur and Copper Co. v. M‘ilroy & Sons (1878), 3 App. Cas. 
1040, whore, during the execution of a lump sum contract, tho builders, finding 
it impossible to completo their contract without increasing tho thickness 
specifiod in tho contract of certain girdors, were allowed to do so, and it was 
held that thoy could not claim for tho incroased thicknoss of the girders as an 
oxtra. 

(7) It ight also be contended in such a case that tho omployer has waived his 
right to insist on tho stipulated inatorials boing employed. 

(k) Sharpe v. San Paulo Rail. Co. (1873), 8 Ch. App. 597, 608. 
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whether this may not amount to a waiver of the condition precedent 
or to a new contract to pay for the extras has not been decided in 
any reported case (J). Apparently, however, something more than 
a mere verbal order is necessary, though there may be circum- 
stances which will entitle the contractor to recover(m). If the 
employer merely looks on and sees the extra work being done 
and says nothing, this does not amount to such waiver or new 


contract (n). 
: Sup-Srcr. 3.—Hatras ordered by the Architect. 


482. Where the additions or variations are ordered by the 
architect, the contractor, before he can recover for them, must 
show that it was within the scope of the architect’s authority to 
order them (0). , 

Whether the architect was authorised to order the deviations is a 
question of’ fact for a jury, except where it.depends on the con- 
struction of the contract (p). The authority may arise from the 
powers given to the architect by the contract, or from written or 
verbal instructions given to him by the employer, or from the course 
of business adopted by the parties. : 

The authority of the architect or engineer to order additions or 
variations does not empower him to completely change the character 
of the works contracted for (q). 


Sus-Secr. 4.—LHffect of Final and Conclusive Certificate. 


483. If the contract makes the certificate of the architect 
final and conclusive as to the amount to be paid to the con- 
tractor for the works actually executed, or as to the amount of 
the balance or as to whether extras are within the contract or not, 
or have in fact been executed, such a certificate is binding on both 
parties (7), and the employer cannot avoid paying in accordance 
with it by alleging that extras had been allowed for which had not 
been done, or. had been improperly done (s), or had not been 
ordered in the manner which was made by the contract a condition 
precedent to payment (4). The contractor cannot under such a 


(1) See Norwood v. Lathrop (1901), 178 Massachusetts Rep. 208, where it was 
held that a contractor could recover for extras done on the verbal orders of the 
employer’s agent, given with the employer’s assent, as this amounted to a waiver 
of the requirement of written orders. 

(m) Franklin vy. Darke (1862), 6 L. T. 291, where there was a stipulation that 
orders for extras should be in writing, and when the employer ordered extras 
verbally, saying, ‘‘ You do it, and you shall be paid for it,” it was held that the 
contractor could not recover. The question of waiver does not seem to have 
been raised. 

(n) Brown v. Rollo (Lord) (1832), 10 Sh. (Ct. of Sess.) 667; but see p. 235, 
post. 

0 R. v. Peto (1826), 1 Y. & J. 37 ; Cooper v. Langdon (1841), 9 M. & W. 60. 

p) Wallis v. Robinson (1862), 3 EF. & EF. 307. 

(q) R. v. Peto, supra, at p. 61. 

(r) Goodyear v. Weymouth and Melcombe Regis Corporation (1865), 35 L. J. (c. P.) 
12; Richards vy. May (1883), 10 Q. B. D. 400. 

(s) Laidlaw v. Hastings Pier Co. (1874), Jenkins and Raymond, Architect’s 
Legal Handbook, 4th ed., p. 238; Lapthorne v. St. Aubyn (1885), 1T. L. R. 279; 
Brunsdon vy. Staines Local Board (1884), 1 Cab. & El. 272. — 

(t) Connor and Olley v. Belfast Water Commissioners (1871), 5 1. R. OC. L. 55. 


H.L.—HItII. 13 
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contract claim payment for extras, though all conditions have been 
observed in regard to them, if the architect does not include them 
in his certificate (u). 

Where, however, the clause making the certificate of the architect 
conclusive is not wide enough to include the question of extras, 
neither party will be precluded by the certificate from claiming or 
resisting payment for extras (w). : 


Sect. 8.—Orders in Writing. 


Sus-SEctT. 1.—Jn General. 


484. Building and engineering contracts in most cases impose 
some conditions precedent upon payment for extras. The usual 
conditions are the following, one or more of which may occur in 
a particular contract :— 

(1) The contractor must obtain orders in writing for any extras ; 
(2) the orders must be signed and, in some cases, countersigned ; 
(8) the orders must have been given before the construction of the 
work ordered; (4) the orders must have been given before com- 
pletion of the works under the contract; (5) the orders so given 
must be produced ; (6) weekly accounts must be delivered; (7) a 
previous contract must be made for any extra work; and (8) in case 
of dispute the price of the extras must be settled by the architect, 
or by arbitration, before any claim can be made. 


485. Of these conditions the effect of the one most frequently 


employed is that orders in writing shall be a condition precedent to 


payment for extras. This condition, being a limitation on the 
powers of the architect, cannot be waived by him, though his power 
to give a final conclusive certificate may over-ride the limitation, 
and the contractor is not entitled, as against the employer, to rely 
on any implied authority of the architect or on any representation 
by him of parol authority to order such extras(a). The contractor 
cannot obtain relief from such a stipulation in the contract (b), nor - 
can he get a decree for an account of extras not ordered in the 
prescribed manner (c). 


486. The nature of building and engineering operations involves 
constant written communications between the architect or engineer 
and the contractor. These communictions contain instructions as 
to the manner of carrying out the works, the explanation of plans 
and drawings, detailed drawings of particular parts of the works, 
and answers to questions put by the contractor. Some of these 
from one point of view may amount to a direction to do some 
work additional to the contract, but to constitute an order in writing 








(u) Brunsdon v. Staines Local Board (1884), 1 Cab. & El. 272. 

(w) Pashby v. Birmingham Corporation (1856), 18 O. B. 2; Lorden v. Price 
(1896), Whe uilder (April 25, 1896). 

(a) Niaonv. Taff Vale Rail. Co. (1848), 7 Tare, 136 ; Ttussell vy. Sa da Bandera 
(Viscount) (1862), 13 O. B. (N. 8.) 149; Lorden v. Price, supra. 

(b) Kirk v. Bromley Union (1848), 17 L. J. (ont.) 127, 

(c) Nixon v. Taff Vale Jiutl. Co., supra. 
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the condition of the particular contract must be complied with, 
and this may require that the order should be given before the 
additional work is performed (d). <A progress certificate (e), or 
any other form of subsequent approval of the extras, may not be 
sutficient. 

Where the contract expressly stipulates that the work is to be done 
under the direction and to the approval of the architect, a communi- 
cation from, or a direction by, the architect as to the method of 
doing the work is not an order in writing for extras (f/f), and where 
by the contract extras are required to be ordered by the architect in 
writing under his hand, sketches prepared in the architect’s office 
and furnished to the builder, but not signed by the architect, are 
not such orders in writing as are contemplated by the contract (g). 
In order to make the absence of written orders conclusive against 
the contractor, the terms of the contract relating to such orders 
must amount to making them a condition precedent (h). 


487. The exceptional cases in which the contractor can recover 
for extras in the absence of orders given in the manner prescribed 
by the contract are the following: (1) where there is a waiver or 
new contract to pay (%); (2) where the work is not additional, but 
entirely outside the contract (k); (8) where the employer has pre- 
vented the performance of the condition by fraud or otherwise (1) ; 


or (4) where a final and conclusive certificate has included the , 


extras (m). 

It might in certain circumstances be held to be a fraud on the 
part of an employer if he should request alterations and additions 
to be made, stand by and see the expenditure going on, take the 
benefit of the expenditure, and then refuse payment on the ground 
that the expenditure was incurred without proper orders having 
been given for the purpose (7). 


488. Although the absence of orders given in the prescribed 
manner is conclusive against the contractor’s right to recover, the 
employer is not precluded, it would seem, by the existence of orders 
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(d) ‘‘The deed, when it requires written directions, clearly means written 
directions before the additional works should be done” (Lamprell v. Billericay 
Union (1849), 3 Exch. 283, per RouFe, B., at p. 308). 

(e) See p. 212, ante, and Tharsis Sulphur and Copper Co. v. McElroy & Sons 
(1878), 3 App. Cas. 1040. : 

(f) Dobson v. Hudson (1857), 26 L. J. (c. P.) 153. 

(g) Myers v. Saul (1860), 3 HE. & EH. 306. 

(h) A condition merely binding the contractor to perform such alterations 
and additions as might be ordered was held in Canada not to be sufficient 
(Diamond v. McAnnany (1865), 16 Upper Canada C. P. 9). 

(i) See pp. 232, 233, ante. 

(k) See p. 230, ante. 

(2) See p. 239, post. 

(m) See p. 233, ante. 

; (n) a vy. South Staffordshire Rail. Co. (1865), 12 L. T. 63, ver TuRNER, L.J., 
at p. 68. 


pet = 
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Sus-Srcr. 2.—Liffect of Refusal to give Orders in Writing. 


489. The builder can refuse to perform additional work not 
ordered in writing, if by the terms of the contract orders are 
required to be given in that way, but if he does perform such work 
without written orders, he cannot recover payment therefor (0). 

A contractor cannot claim an increased price for the contract 
work on the ground that the employers have caused him to incur 
additional expense by a proper exercise of statutory powers (7). 


Part X.,—Maintenance and Defect Clauses. 


Sect. 1.—Distinction between Maintenance and Defect Clauses. 


490. There are various classes of conditions which are inserted 
in building and engineering contracts as to defects, repairs, and 
maintenance : ¢.g., (1) a general repairing condition which requires 
the contractor to keep the works in repair during some fixed period 
after the architect or engineer has given his final certificate; (2) a 
condition that the builder will rectify any defects in materials 
or work which are discovered within a fixed period; (8) a main- 
taining and upholding condition under which the contractor may 
possibly be required to do more than repair, and which in some cases 
involves a contract on his part to keep the subject-matter of the 
contract in working order during the stipulated time (q) ; and (4) a 
condition that the contractor is to be liable for breach of contract 
for defective work appearing at any time. 


491. Under such a covenant to repair from the date of the final 
certificate, the builder or contractor is apparently not bound to do 
more than repair the existing structure, including making good 
the effects of ordinary wear and tear as well as damage from other 
causes, and to keep it in the condition in which it was at the 
beginning of the period over which the obligation to repair extends, 
in the same way in which a lessee is bound to repair under a 
repairing lease ; but he is under no obligation, under a covenant to 
repair only, to substitute good materials for bad, or to supply 
omissions (r). Under a covenant to rectify defects he is, in the 
absence of express stipulation, under no obligation to make good the 


(0) Thames Tron Works Co. v. Royal Mail Steam Packet Co. (1862), 13 CO. B. 
(N. 8.) 358; Lussell v. Sa da Bandeira (Viscount) (1862), 13 C. B. (N. 8.) 149; but 
sce Murdoch v. Luckie (1897), 15 New Zealand I. I. 296, 313. 

(p) igby v. Bristol Corporation (1860), 29 L. J. (Ex.) 359. 

(7) Sevenouks, Maidstone, and T'unbridge Ratl. Co. v. London, Chatham, and Dover 
Rail. Oo. (1879), 11 Ch. D. 625; Cunliffe v. I/ampton Wick Local Board (1892), 
9T. J. BR. 378. 

r) On the analogy of a lessee under a repairing lease see Proudfoot v. Hart 
(1890), 25 Q. B.D. 42; Lister v. Lune, [1893] 2 Q. B, 212, 
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consequences of wear and tear, except so far as they may arise from 
defective construction (a). | 


492. If the contractor undertakes to make good defects discovered 
within a fixed period, his obligation extends to defects discovered 
within that time although the cause of those defects may not be 
discovered until after the expiration of that period (0). 

If the defects had appeared before the beginning of the period 
agreed upon, then rectification should have formed part of the work 
of completion, but the contractor will not be obliged to rectify them 
if he has once obtained a conclusive certificate of satisfactory 
completion. 


493. Under a defects clause no liability to reconstruct the 
building or works can arise in case of their destruction by fire or 
other accident not caused by the contractor’s default, as his obliga- 
tion is limited to making good anything owing to defective construc- 
tion. Under a maintenance and repairing clause, he would, in such 
a case, be obliged to reconstruct the building or works (c), his 
obligation being a general one to maintain the buildings and make 
good all injury to them, however caused, except by default of the 
employer. Where, however, the destruction has involved some 
building or thing necessary to the existence of the contract works, 
the contract obligations will be at an end (d). 


494. The employer’s right of action on the breach of either a 
covenant to remedy defects or a covenant to maintain and repair 
is not postponed to the end of the period agreed upon (e). 


Sect. 2.—Notice to remedy Defects. 


495. Building contracts usually contain a provision that if the 
builder does not remedy the defects, or execute the repairs he has 
undertaken to perform, the employer may employ another builder 
to do the work and charge the defaulting builder with the cost. 

If the contractor neglects to perform his obligation to remedy 
defects under a contract which provides that he shall do so 
during some fixed period, the employer, it would seem, must give 
him notice that defects have appeared, in cases where the contractor 
is not in possession, and also give him an opportunity to remedy 
the defects by allowing him within a reasonable time to enter the 
site of the works and to do that which is necessary. This restriction 
of the contractor’s liability is in accordance with the general rule of 
law that, where a person who is not in possession of a building is 
under an obligation to repair it, this obligation is conditional 


(a) District of Columbia v. Clephane (1884), 110 U.S. (3 Davis), 212. 

(b) Cunliffe v. Hampton Wick Local Board (1892), 9 T. L. R. 378 

(c) Brecknock and Abergavenny Canal Navigation v. Pritchard (1796), 6 Term 
Rep. 750; Bullock v. Dommitt (1796), 6 Term Rep. 650; Digby v. Atkinson (1815), 
4 Camp. 275; London, Leith, Edinburgh, and Glasgow Shipping Co. v. Duf‘us 
(1841), 3 Macph. (Ct. of Sess.) 929. 
' (d) See p. 194, ante. 

(e) See Luaxmore vy. Robson (1818), 1 B. & Ald. 84. 
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on his having received notice that the building is in need of repairs 
within the meaning of his obligation, and on his having been given 
an opportunity to enter and perform that obligation (/). 

If, however, the builder has stated that he will not remedy defects 
or execute repairs, or has in any other way dispensed with notice, he 
will be liable to be charged with the cost of the repairs, even if he 
has not had notice of them (9). 

The question whether, if the builder or contractor knows of 
the existence of the defects or of the necessity for repairs, actual 
notice to him is still necessary, has not been decided in any reported 
case. The reasoning on which notice is required is that, where 
there is knowledge in the one party and not in the other, there 
notice is necessary (h), and before the contractor can be charged 
with a breach of duty he must have notice that the time for doing 
it has arrived, so as to have an opportunity of performing his 
obligation (2). It may also be suggested that if notice is not given 
to the contractor who has knowledge of the defects, he has no means 
of knowing that the employer considers that there are defects or 
means to stand on his rights and to insist on the work being 
remedied. 


Part Xl.—Breach of the Contract. 


Sect. 1.—JVhat amounts to Breach of the Contract. 
Sus-Sect. 1.—By the Employer. 


496. If the employer does not provide the site at the appointed 
time, or does not appoint an architect, or otherwise does not observe 
some condition precedent to the contractor’s lability to commence 
the work, the contractor can at once throw up the contract and bring 
an action for damages for breach by the employer (x). If, however, 
the contractor elects to proceed with the work, he may, according 
to circumstances, be relieved from stipulations in the contract as to 
completion to time, liquidated damages etc., and still have an action 
for damages (I). 


497. If the breach by the employer occurs during the progress 
of the work, 1t depends on the particular circumstances of the 
case whether the breach goes to the root of the contract or not. 
If it goes to the root of the contract, the contractor is entitled to 


(/) Makin v. Watkinson (1870), Iu. R. 6 Exch. 25; London and South Western 
Rail. Co. v. Flower (1875), 1 C. P. D. 77; LTugall v. M‘ZLean (1885), 53 L. T. 94. 
Seo generally, titles REAL PROPERTY AND CHATTELS REAL; LANDLORD AND 
TENANT. 

g) Johnstone v. Milling (1885), 2 T. LL. R. 105. 

h) London and South Western Mail. Co. v. lower (1875), 1 C. P. D. 77, per 
Brett, J., at p. 85. 

(1) Lbed., per DENMAN, J., at p. 86. 

(&) See p. 198, ante. 

(/) Seo p. 244, post. 
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abandon the contract and seek his remedy in damages at once. 
On the other hand, if it does not go to the root of the contract, 
he must go on and complete the work and then sue for damages 
in addition to the contract price (m). As a general rule, the longer 
the works have been in progress and the nearer they are to com- 
pletion, the less likely is it that a breach of some particular 
stipulation acts as an abandonment or rescission of the contract 
so as to entitle the contractor to treat the contract as having been 
put an end to (n). 

If the employer gives notice to the contractor not to do any 
more work, that amounts to a total breach, and entitles the 
contractor to treat the contract as rescinded (0); but the notice 
must be final (p). 

The contractor has always an option to treat a breach by the 
employer which goes to the root of the contract, and which 
would have entitled him to throw up the contract, as a partial 
breach, and to continue the works to completion, and then seek his 
remedy in damages in addition to the contract price (q). 


SusB-SEcT. 2.—By the Contractor. 


498. The entire abandonment of the work by the contractor will 
justify the employer in treating the contract as having been 
rescinded by the contractor (r). The same considerations apply, 
in the case of breach of particular stipulations by the contractor, 
as in the case of similar breach by the employer(a). But 
where the contract provides that the contractor shall observe 
particular stipulations of the contract, such as a prescribed rate of 
progress, completion to time etc., under penalty of forfeiture of the 
contract, the breach of such a stipulation by the contractor may 
entitle the employer to exercise his powers of forfeiture (0). 


Sect. 2.—Damages for Breach of Contract. 
SuB-SEcT. 1.—Damages for Default of the Contractor. 


499. Although the employer has paid the contract price, he may 
bring an action for damages for the incomplete performance of the 
contract (c), while in case the price under an entire contract has not 
been paid, the contractor cannot recover it if he hag not performed 


(m) Hosking v. Pahang Corporation, Lid. (1891), 8 T. L. R. 125. See also 
Mersey Steel and Iron Co. v. Naylor, Benzon & Co. (1884), 9 App. Cas. 424, per 
Lord BLACKBURN, at pp. 442, 443; Rhymney Rail. Co. v. Brecon and Merthyr 
Tydfil Junction Rail. Co. (1900), 69 L. J. (cH.) 813. 

(n) Cornwall v. Henson, [1900] 2 Ch. 298, 303. 

(0) Cort v. Ambergate etc. Rail. Co. (1851), 17 Q. B. 127. 

(p) Société Générale de Paris v. Milders (1883), 49 L. T. 55; Bartholomew v. 
Markwick (1864), 15 OC. B.(N. 8.) 711; Mersey Steel and Iron Co. v. Naylor, 
Benzon & Co., supra. , 

(q) Frost v. Knight (1872), L. R. 7 Exch. 111, yer Cockpurn, C.J., at p. 112. 

(r) Mersey Steel and Iron Co. v. Naylor, Benzon & Oo., supra. 

(a) See p. 288, ante. 

(6) See pp. 252 et seq., post. . 

(c) Davis v. Hedges (1871), L. R. 6 Q. B. 687, 
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the contract, but will be liable in damages to the employer for 
the breach (d). In estimating such damages, however, the value 
to the employer of the work done would have to be taken into 
consideration. 

Where the employer has accepted work which has not been 
performed in strict conformity to the terms of the contract, but has 
reserved any claim he may have for defective performance (e), the 
employer may be entitled, depending on the terms of the reserva- 
tion, to a reduction of the price payable to the contractor. 

Subject to the Statute of Limitations (f), the lapse of time does 
not absolve the contractor from his liability for defective work, 
although it may make it more difficult to prove that the work was 
defective (9). 


500. The measure of damages for failure by the contractor to 
complete a building or engineering contract will include, first, the 
difference (if any) between the price of the work as agreed upon in 
the contract and the cost the employer is actually put to in its 
completion (2), and, secondly, any loss of rent of the building, or 
any loss of use of the building which may accrue to the employer in 
consequence of any delay in obtaining the completed building or 
works through the contractor’s breach of contract @). The right to 
recover the second item of damage is dependent on whether the use 
for which the building or works were intended was within the con- 
templation of the parties at the time when the contract was made. 
In certain cases, the measure of damages may be the loss of interest 
on the cost of the contract works, and of the land on which they are 
constructed (7). = .4 


501. Where’the employer intends to use the building for some 
special purpose which is unknown to the contractor, the employer is 
entitled to recover as damages for the breach of contract the loss of 
use of the building for the purpose for which the contractor might 


(d) Waters v. Towers (1853), 8 Exch. 401. 

(ce) As was the case in Gillespie v. Howden (1885), 22 Sc. L. R. 527. 

(f) See title LimITATION OF ACTIONS. 

(g) M‘Intyre v. Gallacher (1883), 11 R. (Ot. of Sess.) 64. 

(h) Thornton v. Place (1832), 1 Moo. & R. 218; Chapel v. Hickes (1833), 2 
Cr. & M. 214; Portman v. Middleton (1858), 27 L. J. (0. Pp.) 281; Hilbinger Actien 
Gesellschaft v. Armstrong (1874), L. R. 9 Q. B. 473; Welch, Perrin & Co. v. 
Anderson & Co. (1891), 61 L. J. (a. B.) 167. 

(i) Fletcher v. Tayleur (1855), 25 L. J. (0. P.) 65; Waters v. Towers (1853), 
8 Exch. 401; Hydraulic Lngineering Co. v. McHaffie (1878), 4 Q. B. D. 670; 
Oory v. Thames Ironworks Co. (1868), L. R. 3 Q. B. 181; Re Trent and Humber 
Co., Ex parte Cumbrian Steam Packet Co, (1868), 4 Ch. App. 112; Gillespie v. 
ITowden, supra; Marshall v. Macintosh (1898), 78 L. T. 750. 

(7) Shepherd v. Pybus (1842), 3 Man. & G. 868; Wilson v. General Iron Screw 
Colliery Co. (1877), 47 Li. J. (Q. B.) 2389, 240. See also cases as to damages for 
the loss of the use of ships (Zhe Greta Holme, [1897] A. C. 596; The 


* Mediana, [1900] A.C. 118; Zhe Marpessa, [1906] P. 95). Compare Sinith v. 


Johnson (1899), 15 T. i. R. 179, whore the builder used improper mortar, in 
consequence of which the local authority caused the building to be pulled down, 
and tho building owner recovered both the cost of pulling down and rebuilding 
and the ground rent for tho time occupied in doing so. See, gonerally, title | 
DAMAGES. ; 
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have reasonably supposed it was to be used, if the employer has 
actually sustained damage to that extent (k). ° 

If, by reason of the construction not being such as was stipulated 
for in the contract, the work is not only useless to the employer, 
but actually causes damage to him, as by the breaking of a 
drain defectively constructed by the contractor (1), or by the bursting 
of an engine supplied by the contractor (m), a further element of 
damages is introduced, namely, compensation incurred for injuries 
occasioned by the accident. 


502. It has been held that where defects in the performance of the 
work contracted for remain undiscovered owing to the negligence and 
default of persons employed by the employer to supervise the work, 
_the utmost which the employer is entitled to recover is the sum which 
it would have cost to remedy the defects at the time when they might 
have been discovered by the exercise of reasonable diligence (n). 


503. Damages for non-completion to time will include a sum 
sufficient to compensate the employer for not having the use of the 
building or works between the expiration of the time limited by the 
contract (0) and the time when the work was completed. No 
damages can be recovered for the loss of the use of the building for 
any special purpose unless such purpose can reasonably be supposed 
to have been in the contemplation of the parties when they entered 
into the contract (p). These sums are recoverable in cases where 
the contract does not provide for liquidated damages for delay (q), 
or where liquidated damages are provided for, but the stipulation 
to that effect has ceased to be applicable (7). 


504. In the case of defective work done by the contractor the 
employer may defend an action for the price on the ground of breach 
of the contract, and counterclaim for the damages which he has 
sustained. The reduced value of the work owing to its defective con- 
struction may be an element of such damages (s), or he may bring 
an independent action against the contractor (t); and the fact that 
he has not attempted to counterclaim in a previous action by the 
contractor will not operate to preclude him from bringing the 
independent action (u). Jiven when the employer has in an action 


(k) Cory v. Thames Ironworks Co. (1868), L. R. 3 Q. B. 181. 

(1) Mowbray v. Merryweather, [1895] 2 Q. B. 640, C. A. 

{m) Mackay v. Bannister (1885), 16 Q. B. D. 174, wer Pottook, B., at p. 176. 

(n) Re Trent and Humber Co., Hx parte Cambrian Steam Packet Co. (1868), 4 
Ch. App. 112. 

(0) Wilson v. General Iron Screw Colliery Co. (1877), 47 L. J. (a. B.) 289. 

(p) This is on the analogy of a tenant who covenants to give up in good 
repair, and does not do so, being obliged to compensate his landlord for the loss 
of rent during the period occupied in doing the repairs (Birch v. Clifford (1891), 
§ T. L. BR. 108). 

(gq) See p. 243, post. | 

(7) See p. 244, post. In this latter case the loss must be estimated from the date 
when, considering all the circumstances, the contractor ought to have completed. 

(s) Mondel v. Steel (1841), 8 M. & W. 858. 

(t) Compare Jones v. Bright (1829), 5 Bing. 5383; Poulton v. Lattimore (1829), 
9B. & C. 259; Mondel v. Steel, supra. 

(u) Rigge v. Burbidge (1846), 15 M. & W. 598; Davis v. Hedges (1871), L. R. 6 
Q. B. 687, 690. 
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by the contractor obtained a reduction of the price on account of 
defective work, he may yet bring an action for particular items 
of damage which could not have been recovered in the former 
action (4). 


SuB-SEoT. 2.—Damages for the Default of the Employer. 


505. As before stated (b), claims by the contractor on account of 
defaults by the employer fall into two classes: first, where there is 
a breach by the employer going to the root of the contract, and the 
contractor does not proceed with the work; and secondly, where 
the contractor treats the breach as partial and continues the work. 

In the first class, if the breach was previous to the commence- 
ment of the work, the measure of damages will be the amount of 
profit the contractor would have made if he had been allowed 
to do the work(c). If, however, the work has been partially 
performed, the contractor has an option to bring his action either 
for damages for breach of contract, or for the fair and reasonable 
value of the work actually executed and of the materials supplied 
ignoring the contract, or he can sue for both alternatively (d). 

In the second class, where the contractor continues the work, 
the most usual circumstances which give rise to claims are delay 
in giving the contractor possession of the site or in the supply of 
drawings, or suspension of the works caused by some act or omission 
of the employer and a consequent increase of expense in the per- 
formance of the works(e). Such claims also arise where the con- 
tractor becomes liable in damages to a sub-contractor through 
the default of the employer, in which case, if the existence of the 
sub-contract is known to the employer, it would seem that the con- 
tractor could claim, as an element of damages against the employer, 
the damages which he has to pay to the sub-contractor (/). 

A contractor may also be entitled to damages for the loss of 
the use of his plant kept idle in consequence of the default of the 
employer and various other items of damage depending on the 
circumstances (g). 


Sect. 8.—Penaltves and Liquidated Damages. 


SuB-SxEotT. 1.—Jn General. 


506. In order to secure the punctual execution of building and 
engineering contracts it is a common practice to insert stipulations 


(a) Mondel v. Steel (1841), 8 M. & W. 888. 

(b) See p. 238, ante. 

(c) On the principle involved in Inchbald v. Western Neilgherry Coffee Co. 
(1864), 17 C. B. (N. 8.) 733. See also Masterton v. Brooklyn Corporation (1845), 
7 Will (nN. v.) 61, 69. 

(d) Lodder vy. Slowey, [1904] A. C. 442, 453. 

(e) Lawson v. Wallasey Local Board (1883), 48 L. T. 507. 

(/) See Sawdon v. Andrew (1874), 30 L. T. 23. 

(7) On the analogy of cases of the loss of services of a ship, in which the 
damages recoverable are not restricted to ‘‘tangible pecuniary loss,” 7.e., a 
definite sum out of pocket owing to the loss of the services. See The Greta: 


/Tolme, [1897] A. O. 596, per Lord WenrsouE tn, at p. 604; The Mediana, [1900] |}, 


A. 0.13; The Murpessa, [1906] VP. 95. 
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therein that, in the event of the works not being completed by 
a stipulated time, a sum or sums of money shall be payable by 
the contractor to the employer (hk). This may be by way either 
of penalty or of liquidated damages. If the effect 1s to provide for 
the payment of a penalty, it binds neither party as to amount; 
but if the effect is to provide for the payment of liquidated damages, 
it ig binding on both parties because they have themselves assessed 
the damages for the breach of contract(?). The usual stipulation 
is for a payment of so much per week or per day for delay after the 
expiration of the period fixed for completion. Where a sum of so 
much per day is fixed, Sundays and other holidays must be included 
in the computation, unless the damages are fixed at so much for 
each ‘‘ working day ”’ (4). 


507. Whether the sum or sums of money payable by the 
contractor in case of delay are to be treated as liquidated damages 
or a penalty is a question for the judge, and depends on the 


| . intention of the parties, to be ascertained from the terms of the 


contract ((). 

The payment of so much per week or per day for delay 
has in many cases been held to be liquidated damages (m), so 
also has the payment of a single sum for non-completion to 
time (7). 


Sus-Srecr. 2.—Release of Liquidated Damages or Penalties in General. 


508. Where the liquidated damages are stipulated for atso much 
per day or per week, there must be a definite date from which they 
are to run. If no such date is fixed by the contract, or if by the 
operation of intervening circumstances the date fixed by the contract 
has ceased to be operative, and there is no provision in the contract 
under which another date can be substituted, all right to recover 
the sum stipulated for as liquidated damages has been put an 
end to(o), because there is no date from which the penalties 
can run. | 

In many cases the time fixed by the contract ceases to be 
applicable on account of some act or default of the employer or his 
architect. A provision, therefore, is generally inserted, in order to 
avoid such acts or defaults destroying the right to liquidated 
clamages, by which the architect is empowered to grant an exten- 
sion of time in certain specified events, and the contractor is 
bound, in case such an extension has been properly granted, to 


(h) Legge v. Harlock (1848), 12 Q. B. 10138. 

(1) See Lowe v. Peers (1768), 4 Burr, 2225; and title DAMAGES. 

(k) Brown v. Johnson (1842), 10 M. & W. 331. 

(1) See further, title DAMAGES. 

(m) Johnston v. Robertson (1861), 23 Dunl. (Ct. of Sess.) 646; Crux v. Aldred 
(1866), 14 W. R. 656; Bonsall v. Byrne (1867), I. R. 1 0. L. 573; Re Newman, 
Kia parte Capper (1876), 4 Ch. D. 724; Law v. Redditch Local Board, [1892] 1 
Q. B.127, 0. A.; Re White and Arthur (1901), 17 T. L. R. 461; Clydebank Engineering 
and Shipbuilding Co. v. Yzquierdo y Castaneda (Don José Ramos), [1905] A. C. 6. 

(n) Law v. Redditch Local Board, supra. 

(0) Dodd v. Churton, [1897] 1 Q. B. 562. 


243 


SECT. 3. 


Penalties 
and Liqui- 
dated 
Damages. 


————— 


When 
liquidated 
damages or 
penalty. 


Necessity for 
definite date 
from which 
damages to 
run. 


When time 
fixed in 
contract is 
extended. 


Q44 BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS. 


Sect. 83. complete within the extended time. This has the effect of substi- 
Penalties tuting for the time fixed by the contract a new time from which 
and Liqui- the liquidated damages are to run. 

dated But such a new time can only be substituted for the original 
Damages. time, under such a power, where the extension is given under the 

circumstances and in the events expressly stipulated by the con- 

tract(p). Thus, a power to extend the time in the event only of 

strikes or other causes.beyond the contractor’s control would not 

authorise an extension of time for delay in giving to the contractor 

possession of the site(q). In such a case the contract time would 

have ceased to be applicable, because of the delay in furnishing the 

site, and there being no power to fix another date for delay from 

such a cause, there would be no date for completion or from which 

the liquidated damages could run. 

Waiver of Liquidated damages cease to be payable where the employer 
ent has waived the right to insist on them, e.g., where he has failed 
ss to deduct or retain the liquidated damages in cases where it is 
imperative on him under the contract to do so(r). 


SuB-SEc?r. 3.—Aelease by Interference and Prevention. 


Delay caused 909. There are many ways in which the completion of the 
by employer. works by the contract time may be prevented by the act or default 
of the employer (s), as, for instance, by ordering extras or not 

providing the site at the proper time, failure to supply drawings 

etc., or failure to supply any materials which the employer has 

agreed to supply. Where the effect of extras being ordered by the 

employer is to delay the contractor, it is clear. that, in the absence 

of special stipulations in the contract, the date fixed for completion 

is made inapplicable and the-contractor relieved from his liability 

to pay liquidated damages for delay (t). The onus lies on the 

contractor to prove that the delay was in fact caused by some act 

or omission of the employer (a). 

The cases relating to release from the obligation to pay 

liquidated damages for delay in consequence of some delay caused 

by the employer seem to fall into three classes: (1) where a power 

to extend the time has been properly exercised ; (2) where there 

was such a power, but if has not been properly exercised; and 

(3) where there was no such power. 


Extension of 510. In the first class of cases, the power of extension must 
time, have been exercised by the person designated, within the time 
which the contract either expressly or impliedly limits for that 
purpose; in the manner and for the events stipulated in the contract. 


(2) hea Wells v. Army and Navy Co-operative Society, Ltd. (1902), 86 L. T. 764. 
q) Lbi 
r) see. Falkingham v. Victoria Railways Commissioner, [1900] A. C. 452. 
8) See p. 238, ante. 
t) Westwood v. Secretary of Slate for India in Council (1863), 7 LL. T. 736 ; 
Dodd v. Churton, [1897] 1 Q. 3. 562. 
(a) Mort's Dock and Hingineering Co. v. Wadey (1905), 22 T. L. Rt. 61. 
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Apparently the proper time for allowing an extension is when 
the event happens on which the extension depends. If, for 
example, extras are ordered which delay the work, an extension of 
time should be made before the time when the delay is caused 
thereby. The effect of delay caused by such an order would be to 
set the time at large, at any rate for the time being, and 1t might be 
permanently (b). When this delay has once occurred the architect 
or engineer might, depending on the terms of the contract, have 
then no power to extend the time so as to reimpose on the con- 
tractor the obligation relating to liquidated damages (c). It would 
seem, however, that the extension must in any case be made at a 
reasonable time before the time limited for completion of the work 


has expired (unless there is some power in the contract to extend 


the time after completion), so that the contractor may know the 
time within which he has to complete and arrange his work 
accordingly. 

If, however, the contractor applies to the architect for an sian 
— sion of time and obtains it, he may thereby waive any rights to 
object to the architect’s jurisdiction which otherwise he might 
have (d). 


511. The other two cases, where there is power to extend, but 
such power has not been exercised, and where there is no power to 
extend, may be considered together. 

In either of these cases the effect of delay caused by the 
employer is to set the time at large, and exonerate the builder from 
liquidated damages for delay (e), the general rule of law being 
that the performance of a condition is excused by obstruction on 
the part of the obligee(f). The onus of proof of such obstruction 
lies on the obligor (g). 

Where, however, the contractor has undertaken to do the specified 
work, together with any extras that may be ordered, within the 
specified time (h), he has by this undertaking expressly deprived 
himself of the protection of the rule, so far as concerns the 
ordering of extras. 


512. The architect, in the absence of an express stipulation to 


that effect, is not entitled us decide the question whether delay in 


(6) Dodd v. Churton, [1897] 1 Q. B. 562. 

(c) Anderson v. Tuapeka County Council (1900), 19 New Zealand L. R. 1, in 
which case STouT, O.J., considered the effect of all the English leading cases 
on the point. See also Murdoch v. Luckie (1897), 15 New Zealand L. R. 296. 

(2) Sattin v. Poole (1901), Hudson on Building Contracts, 3rd ed., Vol. IL, 

. 307, 

(e) Russell v. Sa da Bandeira (Viscount) (1862), 13 C. B. (N. 8.) 149; Westwood 
v. Secretary of State for India in Council (1863), 7 L. T. 736 ; Dodd v. Churton, 
supra. 

(7) Com. Dig. tit. Condition, L. (6); Holme v. Guppy (1838), 3M. & W. 387; 
Thornhill v. Neats (1860), 2 L. 7 539; Courtnay v. Waterford and Centr al 
Ireland Raid. Co. (1878), 4 L. R. Ir. 11; Dodd v. Churton, supra. See also 
Mackay v. Dick (1881), 6 App. Cas. 251. 

(g) Steel v. Bell (1900), 3 F. (Ct. of Sess.) 319 ; Mort’s Dock and Engineering 
Co. v. Wadey (1905), 22 T. L. R. 61. 

(h) Jones v. St. John’s College, Oxford (1870), L. R. 6 Q. B. 115; Tew v. 
Newbold-on-Avon United District School Board (1884), 1 Cab. & El. 260. 
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the carrying out of the works has been caused by his own 
obstruction or that of the employer (7%). 


SuB-SeEctT. 4.—Release by Failure to deduct the Liquiduted Damages. 


513. Different building or engineering contracts vary in the 
manner in which they provide that the employer shall obtain 
payment of the liquidated damages for delay. 

Where it is merely provided that the employer shall be entitled 
to deduct or retain such liquidated damages as and when they 
become due from any payments to be made to the contractor, 
without any independent covenant on the part of the contractor to 
pay the liquidated damages, the employer will lose his right to 
claim the liquidated ‘damages which have already accrued if 
he does not so deduct them (k). Where, however, the contract 
contains an independent covenant by the contractor to pay the 
damages, coupled with a right for the employer to deduct or retain 
them from payments to be made by him, the employer has a double 
remedy, and though he may have lost the right of deduction,’ he 
may still recover the liquidated damages against the contractor (a). 


SUB-SECT. 5.—Release by Forfeiture. 


014. If the employer exercises his power to forfeit the contract, 
then, unless there is a provision that in that event the liquidated 
damages are still to run till the date of actual completion, he 
cannot claim liquidated damages after the date of forfeiture (0). 

If the determination of the contract by the employer with the 
work is wrongful, the remedy of the contractor is the same as in 
other cases of breach of contract (c). | 

Where, however, the contract, in the case of forfeiture by the 
employer, either expressly fixes or provides means to ascertain a 
date up to which the liquidated damages are to run, or declares 
that forfeiture is not to affect in any other respect the liabilities 
of the contractor, the employer may be entitled to liquidated 
damages up to the time of actual completion (d). 


515. Where the liability of the builder to pay liquidated damages 
for delay has ceased by reason of a forfeiture, the remedy of the 


employer may be either expressly provided for by the terms of the 


(*) Roberts v. Bury Commissioners (1870), L. R. 5 O. P. 310; Lawson v. 
Wallasey Local Board (1883), 48 L. T. 507 ; Wells v. Army and Navy Co-operative 
Society, Ltd. (1902), 86 Li. T. 764. 

(k) Macintosh v. Great Western Rail. Co, (1865), 11 Jur. (N. 8.) 681; Laidlaw 
v. Hastings Pier Co. (1874), Jenkins and Raymond, Architect’s Legal Handbook, 
4th ed., p. 238. 

(a) Fletcher v. Dyche (1787), 2 Term Rep. 32; Duckworth v. Alison (1836), 
1M. & W. 412; Clydebank Engineering and Shipbuilding Co. v. Yzquierdo y 
Custaneda (Don José Ltamos), [1905] A. C. 6. 

(6) See Ie Newman, Iix parte Capper (1876), 4 Ch. D. 724, reversed in Court 
of Appeal on other grounds, 46 I. J. (Boy.) 56. 

(c) Soe p. 245, unte; Lelton v. Wharrie (1906), ILudson on Building Contracts, 
3rd ed., Vol. II., p. 435. 

(d) Ike Yeadon Waterworks Co. and Binns (1895), 72 L. T. 538; Simpson v. 
Trim Town Commissioners (1898), 32 I. 1. 'T. 129. 
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forfeiture clause, or, in the absence of any such provision, may 
lie in an action for unliquidated damages for breach of the 
contract (e). 

Where the employer is entitled to deduct the liquidated damages 
already accrued from the payments on account, and has done so 
before forfeiture or abandonment, it would seem that the contractor 
may have to bear the loss of the liquidated damages so far as they 
have actually been deducted (/). 


SuB-SEcT. 6.—Release by Waiver. 


516. The empleyer can always expressly waive the right to 
liquidated damages by a new agreement, or, except in the case of a 
_ gorporation which can only contract under seal (g), can do so by 
implication. The question of what amounts to waiver is governed 
by similar considerations as in the case of waiver of the right. to 
forfeit the contract (h). } 

Where the architect has a general power to extend the time for 
all causes, and to take any liquidated damages due from the builder 
into account in certifying for the final balance, the right to liqui- 
dated damages will be lost if the. architect certifies for the final 
balance without taking the liquidated damages into account (i). In 
such a case it will be presumed that he has extended the time for 
completion, unless it is proved or admitted that the matter has not 
been determined by him, or was not expressly or impliedly within 
his jurisdiction (7). 

In the case of a shipbuilding contract, where there is delay in 
delivery, an employer who is not ready and willing to accept the 
ship defore the contractor is ready and willing to deliver her is 
not entitled to deduct liquidated damages for delay (A).. 


Sus-Srct. 7.—Recovery of Liquidated Damages. 


517. As before stated (2), the provisions as to the mode of recovery 
of liquidated damages vary in different contracts. Where they are 
only allowed to be deducted, no other mode of recovery is possible. 
Where there is an independent covenant on the part of the 


contractor to pay them, they can be counterclaimed in an action - 


by the contractor for the price, or they may be made the subject 
of a separate action, apparently even when there was a previous 
opportunity of raising the question by a counterclaim, as in the 
case of a claim for defective work (m). 


(ec) See p. 249, post. 

(f) Felton v. Wharrie (1906), Hudson on Building Contracts, 3rd ed., 
Vol. II., p. 455, per Lord ALVERSTONE, O.J., at p. 458. 

(g) See Kirk v. Bromley Union (1848), 2 Phil. 640. 

(h) See p. 259, post, 

(i) Arnold v. Walker (1859), 1 F. & F.671; Laidlaw v. Hastings Pier Co. (1874), 
Jenkins and Raymond, Architect’s Legal Handbook, 4th ed., p. 238. 

(7) Jones v. St. John’s College, Oxford (1870), L. R. 6 Q. B. 115; British 
Thomson Houston Co. v. West Brothers (1903), 19 T. L. R. 493. 

(k) Forrest & Son, Lid. v. Aramayo (1900), 83 L. T. 335. 

(1) See p. 246, ante. 

‘(m) Davis v. Hedges (1871), L. R.6Q. B. 687. See also cases cited in note (a), 
p. 246, ante. 
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In the absence. of express provision, a certificate from the 
architect to the effect that liquidated damages have accrued 
is not a condition precedent to the right to deduct, set off, or sue 
for them (7). 

The condition that the sums payable shall be ‘as and for liqui- 
dated damages”’ is generally in favour of the contractor (0). 


Sus-Sxcr. 8.—Recovery of Unliquidated Damages when Right to Liquidated 
Damages has gone. 


518. Where the time fixed by the contract has ceased to be 
applicable in consequence of some delay by the employer, and con- 
sequentiy his right to liquidated damages has gone, he can have no 
claim for unliquidated damages provided the builder completes 
within a reasonable time (p). If in such a case the builder should 
not complete within a reasonable time, the question arises whether 
the employer is entitled to unliquidated damages, and if so, what 
the measure of those damages is. 

This question does not appear to have ever been decided. It is 
suggested, however, that where the employer is the cause of the 
delay he could not recover more than the rate per day or per week, 
as the case may be, of the liquidated damages stipulated for by the 
contract (q). . 
| Sect. 4.—Specific Performance. 


519. The courts will not grant specific performance of an 
ordinary building or engineering contract (r), although in the case 
of a building agreement where the consideration is the grant of a 
lease (s) such relief can be given (i). 

A contractor, however, may in certain circumstances obtain an 
injunction to prevent the employer from expelling him from the 
works pending arbitration under the contract (u). 


(n) See Carterv. Laudry (1880), 3 Pugsley and Burbridge, New Brunswick, 516. 

(0) Re Garrud, Ex parte Newitt (1881), 16 Ch. D. 522, per Brert, J., at 
p. 529: ‘*The words ‘as and for liquidated damages’ are inserted in favour 
of the builder. If they were not there, the landowner could also bring an 
action for damages for the breach of the agreement.” 

(p) Tyers v. Rosedale and Ferryhill Iron Co. (1875), L. R. 10 Exch. 195; and 
compare Lord v. Cotesworth (1870), L. R. 5 Q. B. 544. 

(7) The employer having by the contract estimated the amount of injury 
delay would cause him, it would seem mequitable, when by' the fault of the 
employer the provision as to liquidated damages has ceased to be applicable, 
that the contractor should be lable to pay a greater sum per day for delay. 

(r) Lucas v. Commerford (1790), 3 Bro. C. C. 166; Moseley v. Virgin (1796), 
3 Ves. 184; South Wales Rail. Co. v. Wythes (1854), 1 K. & J. 186; Greenhill v. 
Isle of Wight (Newport Junction) Rail. Co. (1871), 23 I. T. 885; Merchants’ 
Trading Co. vy. Banner (1871), I. R. 12 Hg. 18; Wood v. Silcock (1884), 50 
Iu. T. 251. 

(s) See p. 159, ante. 

(¢) Olley v. Iisher (1886), 34 Ch. D. 367; Lowther v. JIeaver (1889), 41 Ch. TD). 
248. See also Cubitt v. Smith (1864), 11 I. 'T. 298; Jepburn v. Leather (1884), 
50 L. T. 660; Wolverhampton Corporation vy. limmons, [1901] 1K. B. 615; 
Molyncus v. Tichard, [1906] 1 Ch. 34. | 

(u) Garret v. Salisbury and Dorset Junction Rail. Co. (1866), Tu. R. 2 Hq. 358; 
Troster and Dicksee v. Ilastings Corporation (1903), 87 LL. T. 736. <As to the 
circumstances in which such relief will not be given sec Jennings v. Brighton 
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On the other hand, where railway and other companies have 
agreed to execute accommodation works under or in consideration of 
the passing of their Acts, they may be ordered specifically to 
perform their agreements (w), unless the court is of opinion that 
justice between the parties can be better done by an inquiry as to 
damages than by a decree for specific performance (*). 


Part XII_—Forfeiture. 


Sror. 1.—In General. 


§20. In building and engineering contracts it is usual to insert 
a provision empowering the employer to forfeit certain rights or 
property of the contractor on the occurrence of certain events. 
Thus the employer may be empowered to take possession of the 
work so far as it has been performed, and to complete the work 
either by himself or by employing some other contractor. The 
employer may also be empowered ‘to take possession of or retain 
property of the. contractor, such as materials, plant, or money 
already due to the contractor. 

A power to determine the contract must be exercised in an 
unqualified manner, and by some act evincing the intention to do 
so (y). On the other hand, no writing or any particular formality 
is necessary, if not provided for in the contract, so long as there is 
sufficient to show that the power has actually been exercised (a). 


Secr. 2.—JVrongful Forfeiture. 


521. If the employer purports to determine the contract or to 
take possession of the property of the contractor when the contract 
does not empower him to do so(b), or if he exceeds his power under 
a forfeiture clause either by exercising the power when the event 
on which it is conditioned has not in fact happened, or, if it has 
happened, the event has been caused by the acts or defaults of the 
employer himself or his agents (c), or where the stipulated notice 


Intercepting and Outfali Sewers Board (1872), 4 De G. J. & 8. 735, n. 3; Munro 
v. Wivenhoe and Brightlingsea Rail. Co. (1865), 4 De G. J. & 8. 723 ; and generally, 
title SPECIFIC PERFORMANCE. 

(w) See Fortescue v. Lostwithiel and Fowey Rail. Co., [1894] 3 Ch. 621; and 
title COMPULSORY PURCHASE AND COMPENSATION. 

_) Wilson v. Northampton and Banbury Junction Rail. Co. (1874), 9 Ch. App. 
219, 285. 

(y) As in the case of a licence to mine (Roberts v. Davey (1833), 4 B. & Ad. 
464). Merely sending an agent to ‘‘keep an eye” on the operations of the 
builder, and to prevent him from removing materials contrary to the contract, 
does not amount to an election to forfeit (Marsden v. Sambell (1880), 43 L. T. 
120). See also Drew v. Josolyne (1887), 18 Q. B. D. 590. 

(a) Drew v. Josolyne, supra, per BowmEn, L.J., at p. 597. 

(b) Felton v. Wharrie (1906), Hudson on Building Contracts, 3rd ed., Vol. IT., 

. 458. 
(c) Lodder v. Slowey, [1904] A. C. 442. 
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(if any) is not given before the forfeiture, or where the forfeiture 
is by the architect without proper authority (d), the action of the 
employer, if followed by ousting the contractor from the works, 
will be a breach going to the root of the contract, and the remedy 
of the contractor is as in other cases of such a breach of contract (e). 
In such a case the contractor has an option to bring an action for 
the actual value of the work and labour done and materials supplied, 
or for damages (f). 

If the right to forfeit depends on a certificate by the architect, 
which by the terms of the contract is final and conclusive, and 
that certificate is given under a mistaken view of the circum- 
stances, but honestly and in good faith, the forfeiture is not 
wrongiul on that account (g). If, however, the architect gives such 
a certificate fraudulently, and the employer, either with or without 
knowledge of the fraud, purports to exercise the right to forfeit, the 
forfeiture is wrongful (h). 


522. As a general rule, the court will not restrain the employer 
from even wrongfully exercising the power of forfeiture, as the 
contractor can be compensated in damages for any loss he may 
sustain by reason of the forfeiture. The court will not force the 
employer to employ a person to perform the works to whom he 
reasonably or unreasonably objects (2). Such a relief would be 
analogous to specific performance (7). In an exceptional case where 
there was an arbitration clause by which the validity of the deter- 
mination of the engineer, on which the right to forfeit was based, 
might be questioned, an interim injunction pending the arbitration 
was granted (k). : 

The employer, however, on proper grounds, and on giving the 
usual undertaking in damages, may obtain an injunction restrain- 
ing the contractor from proceeding with the works (). 

In case the employer has wrongfully exercised his power of 
forfeiture, there may be an inquiry as to what sums have been 
properly expended by the employer in completing the work since 
he took possession for the purpose of ascertaining the damages 
incurred by the contractor (m). 





(2) Garrett v. Salisbury and Dorset Junction Rail. Co. (1866), L. R. 2 Eq. 
358; Roberts v. Bury Commissioners (1870), L. R. 5 C. P. 310. 

(ec) Roone v. Hackney Public Baths Commissioners (1895), The Builder (17 Decem- 
ber, 1895), p. 426; and see p. 242, ante. 

(f) Lodder vy. Slowey, [1904] A. C. 442. 

(7) As in the case of other certificates. See Scott v. Liverpool Corporation 
(1858), 3 De G. & J. 334; Clarke v. Watson (1865), 18 O. B. (WN. 8.) 278. 

(h) Smith v. Howden Union Rural Sanitary Authority (1890), Hudson on 
Building Contracts, 3rd ed., Vol. II., p. 151. 

(<) Garrett v. Banstead Downs and Epsom Downs Rail. Co. (1864), 12 L. T. 
654, per Kniaur Brucs, L.J., at p. 654. 

(j) Munro v. Wivenhoe and Brightlingsea Rail. Co. (1865), 12 L. T. 655, 
per Kniaur Bruos, L.J., at p. 657. 

k) Ioster und Dicksee v. Hastings Corporation (1903), 87 L. T. 736. 

tn Cork Corporation v. Rooney (1881), 7 L. RB. Tr. 191. 

(m) Macintosh v. Great Western Rail. Co. (1863), 1 De G. J. & 8. 443, 
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Sect. 3.—Forfeiture of the Contract. 
Sus-Secr. 1.—Jn General. 


523. “Forfeiture” is more or less a loose term, but generally it 
is used as meaning the taking possession of works, which the con- 
tractor is carrying out under a contract, and completely ousting 
him from the site. The clause in the contract which gives this 
power may give a right to complete the contract at the expense of 
the contractor and to use, and sometimes use up, his plant and 
materials. The proper exercise of such a power does not deter- 
mine the contract; it merely alters the rights of the parties, in an 
agreed method. The powers of the architect or engineer in such a 
case may be expressly provided for, or the continuance of his 
powers may be left indefinite. 

If the employer has forfeited the contract, and afterwards enters 
into a new agreement with the contractor for the latter to complete 
the work, the special conditions of the former contract as to for- 
feiture and as to certificates being conditions precedent to payment 
‘do not apply unless they are expressly incorporated in the new 
contract (7). | 

The right-of forfeiture may be stipulated to accrue either (1) on 
the bankruptcy of the contractor only, or (2) on his bankruptcy 
and also on the occurrence of other events, or (8) on the occurrence 
of other events only. The validity of a right to forfeit on the 
bankruptcy of the contractor is dependent on the nature of what is 
stipulated to be forfeited (0). 

In addition to bankruptcy, forfeiture-is usually conditioned upon 
the happening of one or more of the following events: (1) not 
commencing the work (p); (2) not regularly proceeding with the 
work for some fixed number of days (q); (8) not proceeding to the 
satisfaction of the employer, or of the architect (r); (4) not pro- 
ceeding with such despatch as, in the opinion of the architect, will 
enable the works to be duly completed by the time stipulated (s) ; 
(5) not continuing with the work (a); (6) not proceeding in the 
manner required by the architect (6), or not complying with his 
orders and directions (c); (7) not performing the work as speci- 
fied (d), or not observing some stipulation of the contract (e), or 


(n) Walker v. London and North Western Rail. Co. (1876), 1C. P. D. 518; 
Wood v. Tendring Rural Sanitary Authority (1886), 3 'T. L. R. 272. 

(0) See p. 254, post. 

‘: (py) Mohan and Holmes v. Dundalk, Newry, and Greenore Rail. Co. (1880), 6 
~R.Ir 477. | 

(q) Re Garrud, Ex parte Newitt (1881), 16 Ch. D. 522; Re Walker, Ex parte 
Barter, Hx parte Black (1884), 26 Ch. D. 510. 

(r) Davies v. Swansea Corporation (1853), 22 Li. J. (Ex.) 297; Stadhard v. Lee 
(1863), 3 B. & 8. 364. 

(s) Brown v. Bateman (1867), L. R. 20. P. 272; Roberts v. Bury Commissioners 
(1870), L. R. 5 C. P. 310; Arterial Drainage Co. v. Rathangan River Drainage 
Board (1880), 6 L. BR. Ir. 513 ; Cork Corporation v. Rooney (1881), 7 L. R. Ir. 191. 

(a) Roach v. Great Western Rail. Co. (1841), 10 L. J. (a. B.) 89. 

(b) Walker v. London and North Western Rail. Co., supra. 

(c) Hunt v. South Hastern Rail. Co. (1875), 45 L. J. (a. B.) 87. 

(d) Mohan and Holmes v. Dundalk, Newry, and Greenore Rail. Co., supra. 

(e) Stevens v. Taylor (1860), 2 F. & F. 419. 
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being guilty of any default (f); (8) not completing as stipulated (9), 
or by the time agreed (h), or not completing under the direction and 
to the satisfaction of the surveyor (i); (9) leaving the works in an 
unfinished state (k); (10) failing, after the proper notice, to rectify 
defective work (J); (11) removing materials from the site (m) ; 
(12) not maintaining the works (n). 


Sus-SxEor. 2.—On Bankruptcy of the Contractor. 


524. A provision empowering the employer to forfeit the contract 
on the bankruptcy of the contractor is introduced into building and 
engineering contracts for the purpose of preventing the contractor’s 
trustee in bankruptcy from electing to complete the contract (0). 
Such a provision is valid, if it is coupled with a stipulation that the 
contractor’s contract shall be a personal one (p), and further, so far 
as the forfeiture affects the mere licence of the contractor to enter 
the site, it would seem that the revocation of that licence can be 
conditioned on bankruptcy (q). ‘The trustee, however, would be 
entitled to enter the site to remove any property of the bankrupt in 
respect of which the employer had no right under the contract (r). 


Sect. 4.—Lorfeiture of Property of the Contractor. 


Sus-SxEcr. 1.—Jn General. 


525. The powers of forfeiture of property belonging to the con- 
tractor which are conferred on the employer by particular building 
contracts usually extend to one or more of the following subjects : 
(1) the property in the materials brought on to the site (or appro- 
priated to the work) which have not yet been physically annexed 
to the work(s); (2) the property in the contractor’s plant, such as 
scaffolding and machinery (t); and (3) the property in the money 
retained by the employer, but due to the contractor for work already 
done at the time the right of forfeiture is exercised (a). 

In addition or alternatively to the forfeiture of such property, it 


Sf) Garrett v. Salisbury and Dorset Junction Rail, Co. (1866), L. R. 2 Eq. 358, 
d \ Baker v. Gray (1856), 25 I. J. (c. P.) 161. 

(h) Tooth v. Hallett (1869), 4 Ch. App. 242; Marsden v. Sambell (1880), 
28 W. R. 952. 

(‘) Hunt v. Bishop (1853), 8 Exch. 675. 

(k) Re Garrud, Ex parte Newitt (1881), 16 Ch. D. 522. 

MG Arterial Drainage Co. v. Rathangan River Drainage Board (1880), 6 L. R. Ir, 


a Marsden vy. Sambell, supra. 
n) Walker v. London and North Western Rail. Co. (1876), 1 C. P. D. 518, 
0) See title BANKRUPTCY AND InsoxtveNcy, Vol. II., p. 162. 
p) Re Walker, Hx parte Clould (1884), 13 Q. B. D. 454. See title Banx- 
RUPTCY AND INSOLVENCY, Vol. IL., pp. 137, 138, 146 et seq. 

(7) As a mere licence does not seem to be included in the definition _ 
“property ” in 8. 168 of the Bankruptcy Act, 1883 (46 & 47 Vict. c. 52). 

r) As to vesting of materials in the omployer, sce pp. 260 ef seq., ee 

8) Tripp v. Armitage 1839), 4M. & W. 687; Roach v. Great Western Rail. i 

Co. (1841), 10 Ju. J. (Q. = 80 ; Davies v. Swansea Corporation (1853), 22 L. J. 
(Ex.) 297; Ie Garrud, Ha ie Newitt, supra. 

(t) Ivoach v. Great Western Rail. Co., supra. 

(a) Ibid. ; Davies v. Swansea Corporation, su Mohan and Llolmes v. 
Dundalk, Newry, and Creenore Liail. Co. (1880), 6 i. ir. 477. 
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is often provided that, on the happening of the event entitling the 
employer to exercise the right, the employer shall have (1) the 
right to use or use up the contractor’s materials and plant to 
complete the work (b); (2) a right to procure and pay for all labour 
and materials at the contractor’s expense (c); (8) the right after 
completion to sell any surplus material to recoup the employer for 
any loss he may have sustained%d) ; (4) a right to payment from 
the contractor for any loss sustained in completing (e). 


526. Where a forfeiture clause only gives the employer a right 
to seize the materials on the site and use them for the purpose of 
completing the work, the property in those materials does not pass 
to the employer until they are actually built into the work (/). In 
the case of plant such a clause does not pass the-property at all (g), 
though where the plant has been seized under such a clause the 
contractor or his trustee in bankruptcy is hable in damages’ if 
he removes the plant prior to completion (h). The reason of this is 
that the word ‘‘ use” has a different meaning as applied to materials, 
such as bricks and timber, in which case it means to consume by 
building into the work, and as applied to plant, such as scaffolding, 
in which case it means to employ without consuming (2), except in 
the case of such plant as becomes part of the structure by being so 
affixed or covered up that it cannot be removed. Further, in the 
absence of a valid clause vesting the materials in the employer, a 
right to a lien on such materials after notice is lost, if before the 
notice is given on which the right to a lien arises the property 
liable to forfeiture is seized by the sheriff under an execution 
against the contractor (k). 


527. Where a contract is forfeited, and the employer has no power 
to seize or use the materials or plant, the contractor has a reason- 
able time after the date of forfeiture to enter upon the site to 
remove his materials or plant, as the case may be, but this is not 
so if the contractor himself has rescinded the contract, in which 
case he is not entitled to enter on the premises to remove the 
plant after the date of the rescission (/). This is on the analogy 
of the case of other licensees, whe under revocable licences have a 
right to notice of revocation, and a reasonable time afterwards to 
remove their goods (m). 


(6) Tripp v. Armitage (1839), 4 M. & W. 687; Baker v. Gray (1856), 25 L. J. 
(co. Pp.) 161; Mohan and Holmes v. Dundalk, Newry, and Greenore Rail. Co. (1880), 
6 L. R. Ir. 477. | 

(c) Stadhard v. Lee (1863), 3 B. & 8S. 864; Walker v. London and. North 
Western Rail. Co. (1876), 1 0. P. D. 518; Re Walker, Hx parte Barter, Ex parte 
Black (1884), 26 Ch. D. 510. 

(2d) Garrett v. Salisbury and Dorset Junction Rail. Co. (1866), L. R. 2 Eq. 358. 

(¢) Mohan and Holmes v. Dundalk, Newry, and Greenore Rail. Co., supra; Re 
Walker, Ex parte Barter, Ex parte Black, swpra. 

(f) Baker v. Gray, supra, - 

(g) Re Winter, Ex parte Bolland (1878), 8 Ch. D. 225. 

(h) Hawthorn v. Newcastle-upon-Tyne and North Shields Rail. Co, (1842), 3 
Q. B. 734, n.; Re Winter, Ex parte Bolland, swpra. 

(i) See Poulton v. Wilson (1858), 8 F. & F. 408. 

(k) Byford v. Russell, [1907] 2 K. B. 522. 

(2) Marsden v. Sambell (1880), 28 W. R. 952. 

(m) Mellor v. Watkins (1874), L. RB. 9 Q. B.400. 
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SuB-SEcT. 2.—Lorfeiture on Bankruptcy. 


528. A provision in a building or engineering contract providing 
that any property of the contractor shall be forfeited to the employer 
in the event of the contractor’s bankruptcy is void as against 
the trustee in bankruptcy so far as it purports to transfer to the 


| 


$ 


i 


employer property not already wested in him (m). Apparently, | 


however, such a provision is good as between the contractor and 
the employer (0). 


" 


If, however, the property in that which is described as being ; 


subject to forfeiture on bankruptcy is previously to the bankruptcy 
vested in the employer (p), or if he has had from the beginning 
of the contract a lien on this property (q), a power to seize such 
property is valid, subject, however, in the case of property vested 
in the employer to the doctrine of reputed ownership (r). 


529. In the case of building contracts it is a question of fact 
how far materials and plant vested in the employer are in the 
reputed ownership of the contractor. Apparently, however, the 
contractor would be held to be the reputed owner of plant in the 
absence of notice, as; for instance, by the plant being marked with 
the employer’s name(s) or some other person’s, or of a gerterally 
known custom to hire plant. As regards materials the decided 
cases seem to be inconsistent. In the case of contracts to build 
ships, the custom of shipbuilders building ships in their yards for 
other persons is so well known that the materials will not be held 
to be in the reputed ownership of the contractor (a); while in the 
case of building contracts it depends upon circumstances whether 
the materials are so far in the order and disposition of the contractor 
as to constitute him the reputed owner thereof (bd). 


930. If a forfeiture is conditioned to occur on bankruptcy or on 
other events and is exercised by reason of the bankruptcy of the 
contractor, the same considerations apply as in the case of forfeiture 
on bankruptcy alone, while if the forfeiture is exercised by reason of 
the happening of the other events, the additional power to forfeit in 
the case of bankruptcy isimmaterifal. For the trustee in bankruptcy, 
if he elects to carry on the contract, is in the same position as the 


. (n) See title BANKRUPTCY AND InsoztveNncy, Vol. II., p. 152, and see also 
ITigginbotham v. Holme (1811), 19 Ves. 88, 92; Me Jeavons, Hx parte Mackay, 
Ex parte Brown (1873), 8 Ch. App. 643; Re Harrison, Hx parte Jay (1880), 14 
Ch. D. 19. 

(0) Re Harrison, Ex parte Jay, supra, per Corron, L.J., at p. 26:. “ pe 
the contract is good as between the parties to it, it is on principle void in the 
event of the builder’s bankruptcy.” 

(p) Hart v. Porthgain Harbour Co., Ltd., [1903].1 Ch. 690. See, as to the 
vesting of materials etc., pp. 260 e¢ seq., post. 

(y) See, as to lien, p. 265, post. 
r) See title BANKRUPTCY AND Insouvenoy, Vol. IT., pp. 173—181. 
s) Sometimes valuable materials are marked with the employer’s name. 

(a) Woods vy. Russell (1822), 5 B. & Ald. 912; Clarke v. Spence (1836), 4 Ad. & 
F). 448, 472; J/olderness v. Rankin (1860), 28 Beav. 180; Swainston v. Clay 
(1863), 4 Giff. 187; Ite Attwater, Kx parte Watts (1863), 32 L. J. (Boy.) 35. 

(b) Re Weibking, Ex parte Ward, [1902] 1 1X. B. 718. Soe title BANKRUPTCY 
AND InsouvENOY, Vol. IL., p. 177. ' 
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contractor, and is as much bound as the contractor was by the stipu- 
lations of the contract, and the employer is entitled to exercise the 
power of forfeiture as against the trustee for any act or default which 

would have given him a right to forfeit as against the contractor (¢). 


SuB-SEcT. 3.—orfeiture on Events other than Bankruptcy. 


531. Where the right to forfeiture accrues on the happening of 
some event other than bankruptcy, and the employer properly 
exercises his right (d), the property in the thing to be forfeited 
passes to him, subject to the terms of the contract. e 


532. A forfeiture of the contractor’s property may be stipulated 
to be either an absolute transfer or a qualified one. That is to 
say, either it may be provided in the contract that property which 
belonged to the contractor before the forfeiture is to become the 
property of the employer, or it may be provided that the property 
of the contractor should be used, used up, or retained, as the case 
may be, for the purpose of completing the contract. In the first 
: gase the effect of such a clause, although expressed to be by way of 
liquidated damages, may amount to a penalty; but in the latter 
case, as the employer is only entitled to use, use up, or retain so 
much as is necessary to complete the work, the provision is not 
open to the objection of being a penalty(e). Generally such a 
power of forfeiture would be construed as a provision intended to 
operate by way of lien or security for the completion of the contract, 
that is to say, as a qualified forfeiture (jf). 

There is a great difference between the payment of a sum of 
money for delay, which increases proportionately to the delay, and 
the loss of materials and plant, which would bear no fixed pro- 
portion at any time to the loss incurred by the employer, or the loss 
of the retention money, the amount of which would be increasing, 
while the damage sustained by the employer would probably be 
decreasing. 


533. Where a right to forfeit retention money exists, the em- 
ployer has, it would seem, no right to forfeit instalments duly 
certified for, but not yet actually paid. He can only forfeit the 
retention money at the date of such certificate, and in addition any 
money in process of accruing due for work done after such certificate 
was given (g). 


(c) See Tooth v. Hallett (1869), 4 Ch. App. 242. See title BANKRUPTCY AND 
InsotvEncy, Vol. I1., pp. 162, 163. 

(d) See p. 256, post. 

(e) See p. 243, ante. 
_ (f) Ranger v. Great Western Rail. Co. (1854), 5 H. L. Cas. 72, per Lord 
CranwortH, L.C., at pp. 108, 109: “The object of these clauses was to 
enable the respondents to do, at the cost of the appellant, the work which he 
had failed, or seemed like to fail, in doing himself. . . . In such a case, if the 
property seized is made available as a fund for indemnifying the respondents, 
all the ends of the clauses in question are fully answered.” 

(g) Compare Ricker v. Fairbanks (1855), 40 Maine State Rep. 43; Geiger v. 
Western Maryland Railroad (1874), 41 Maryland State Rep. 4. 
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Sscr. 5.—Mode and Time of exercising the Right to forfeit. 
SuB-SEcr. 1.—How the hight to forfeit is to be exercised. 


534. The mode of ascertaining the event on which the right 

to forfeit is stipulated to accrue is usually provided for by the terms 
of the contract. Jf, however, the mode of ascertainment is not 
provided for, the mode of ascertainment will be by arbitration (h), 
if there is an arbitration clause wide enough to cover such a 
dispute, and in the absence of such a clause, by the jury (2). 
,. Where the ascertainment of the event is left to the final decision 
of a third person, as the architect or engineer, the decision of that 
third person cannot be impeached, except on the ground of its being 
ultra vires or fraudulent(7). The appointment of the architect or 
engineer, or other designated third person, in such a case is a 
condition precedent to the right to forfeit (k). 

Where the ascertainment of the event is left to the employer 
himself, the rule is that the employer must act reasonably. The 
question of reasonableness must to a great extent depend upon the 
particular circumstances of the case (1), and these may be such as to 
give the employer power to put into force the forfeiture in a 
manner which, except for the particular circumstances, would be 
unreasonable (m). 

The power to forfeit, whether given to the employer or to the 
architect or engineer, will be strictly construed. For instance, a 
power given to the architect to decide whether the contractor is 
exercising due diligence, and making such due progress as would 
enable the works to be effectually completed by the stipulated time, 
will not give him power to determine whether or not the employer 
has by his own wrongful act prevented the contractor from 
proceeding with the work (n). 


Sus-SEctT. 2.—Time for exercising the Right to forfeit. 


535. The forfeiture must be put in force within a reasonable 
time after the occurrence of the act or default of the builder on 
which the right arises, otherwise the delay in forfeiting will amount 


(h) Garrett v. Salisbury and Dorset Junction Rail. Co, (1866), L. R. 2 Hq. 
358. 

(*) Northampton Gas Light Co. v. Parnell (1855), 15 C. B. 630; Loberts v. 
Bury Commissioners (1870), L. R. 5 C. P. 310. 

(j) See Scott v. Liverpool Corporation (1858), 3 De G. & J. 384; Pawley v. 
Turnbull (1861), 3 Giff. 70; Loberis v. Bury Commissioners, supra; and see 
p. 215, ante, as to certificates. 

(k) Hunt v. Bishop (1853), 8 Exch. 675. aot 

(1) See Dickinson v. Richmond Main Sewerage Board (1893), Hudson on Building 
Contracts, 3rd ed., Vol. II., p. 254. 

(m) Stadhard v. Lee (1863), 32 L. J. (a. B.) 75, per Cookburn, O.J., at p. 78. 
Thus, contractors who are themselves under obligations to complete in time 
may be entitled to stipulate for forfeiture of a sub-contractor’s contract when in 
their opinion the sub-contractor is not making satisfactory progress with the — 
work, and in such a caso the sub-contractor could not set up that the forfeiture _ 
was unreasonable or capricious. | 

(n) Ltoberts v. Bury Commissioners, supra. See also Tough y. Dumbarton 
Waterworks Commissioners (1872), 11 Macph. (Ot. of Sess.) 236. 
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to a waiver of the right, except where there is a continuing breach 
or a fresh breach of contract on the part of the contractor (0). 

A right to forfeit on the happening of an event, coupled with a 
provision that the amount already paid to the contractor should be 
considered to be the full value of the work already done, can be 
exercised even though nothing had been paid to the contractor 
before the forfeiture (p), in which case the contractor would receive 
nothing for such part of the work as h; might have done. 


536. Where the event on which the right to forfeit arises is 
delay in making such progress as will enable. the work to be com- 
pleted by the stipulated time, or is non-completion by the stipulated 
time, the right to forfeit depends upon the stipulated time being 
still applicable (q). If that time has ceased to be applicable, no 
time is in existence with reference to which the rate of progress 
_ can be computed, or on the expiration of which the work should be 
completed (7). 

Again, in the case of want of due progress, the forfeiture must 
take place before the expiration of the stipulated time (a), or in the 
case of non-completion to time immediately after the time expires (b). 

If the contract contains a provision for extending the time for 
completion, and substitutes the extended time for the stipulated 


time, and such an extension is properly made, the extended time. 


will, as regards forfeiture, take the place of the stipulated 
time (c). 


537. The failure to complete by the time stipulated is not a 
continuing breach (d). 

If the employer has wrongfully forfeited on account of a breach 
which has not in fact occurred, he cannot justify the wrongful 
forfeiture on account of a different breach subsequently occurring (¢). 

Under a clause giving the right to forfeit in the event of the 
contractor ceasing to work for so many days after notice, the 
employer has no right to enter on the works before the expiration 
of those days, as the contractor would thereby be prevented from 
resuming work before the expiration of the period during which the 
contract leaves it open to him to do so (f). _ It depends on ‘the 


(0) Marsden v. Sambell (1880), 28 W. R. 952. 

(p) Davies v. Swansea Corporation (1853), 22 L. J. (Ex.) 297. 

(q) See pp. 243, 244, ante. 

(r) Walker v, London and North Western Rail. Co. (1876), 1 C. P. D. 518. 

(a) Ibid., per ARCHIBALD, J., at p. 581: ‘‘The clause . . . can only be acted 
on and enforced within the time fixed for the completion of the works, for 
time is clearly of the essence of the contract, and it is only by reference to the 
time so agreed that the rate of progress can be determined”; Mohan and Holmes 
v. Dundalk, Newry, and Greenore Rail. Co. (1880), 6 L. R. Ir. 477. 

(b) As allowing the contractor to proceed with the work would be a waiver of 
the stipulation (Re Garrud, Hx parte Newitt (1881), 16 Ch. D. 522). 

(c) Barclay v. Messenger (1874), 43 L. J. (cH.) 449. 

(d) Platt v. Parker (1886), 2'T. Li. R. 786. 

(e) Re Harrison, Kx parte Jay (1880), 14 Ch. D. 19; Re Walker, Ex parte Barter, 
Lx parte Black (1884), 26 Ch. D. 510. 

- J) Re Walker, Hx parte Barter, Hx parte Black, supra, per Fry, LJ., 
at p. 520. | 
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terms of the contract and on the circumstances of the case whether 
the notice of intention to forfeit must particularise what is required 
to be done by the contractor, or whether a general notice is 
sufficient (q). 


9938. If the contract does not contain an express right to forfeit, 
and time is made and still is of the essence of the contract, the 
employer may, if the builder or contractor does not complete to 
time, rescind the contract and take possession (h). 


Sect. 6.—Waiver fof Right :to orfeit. 


539. When the time for exercising the right of forfeiture has 
elapsed without the right having been exercised, the employer 
will be treated as having waived his right (i). When waiver has 
once taken place the employer cannot go back on it and revive the 
right to forfeit (x). : 

‘If the breach is a continuing breach, payment after the breach 
does not amount to waiver (l). If after waiver another breach 
occurs, a new right of forfeiture arises, which can be exercised 
notwithstanding the previous waiver (m). 

Where there has been a waiver of the right to forfeit and the 
employer ousts the contractor in purported pursuance of the power 
to forfeit, that will amount to wrongful forfeiture (n). 


Scr. 7.—Position. of the Employer of he completes after 
Forfeiture. 


540. Unless there is some provision in the contract, not operating 
as a penalty, which effectually dispenses with the employer’s obliga- 
tion to account; an employer, entering and completing the work 
with the plant and materials of the contractor under a forfeiture 
clause, must account to the contractor for the plant and materials as 
well as the retention money (0). The employer, however, is not in 
the position of a mortgagee in possession, but will be allowed a 
laxger discretion as to how he completes, so long as he does so 





(g) Pauling v. Dover Corporation (1855), 24 L. J. He 128, per PARKE, B., at 
p. 129: ‘‘If the engineer had desired the plamtifi to do some particular act 
. . » he ought to give him a notice to that effect, specifying to what extent he 
wished to have the work pulled down; but here the engineer’s objection is, 
that the work is generally performed negligently; and that being so, the 
engineer is entitled to give a general notice.” 

h) Cork Corporation v. Rooney (1881), 7 L. R. Ir. 191. See p. 190, ante. 

(i) Walker v. London and North Western Rail. Co, (1876), 1 C. P. D. 518 ; Re 
Garrud, Ia parte Newitt (1881), 16 Ch. D. 522 ; and see Davenport vy. &. (1877), 
3 App. Cas. 115; Strong v. Stringer (1889), 61 L. T. 470, which were cases of 
the forfeiture of a lease. 

(ck) Marsden v. Sambell (1880), 43 J. 'T. 120. 

(2) Cooper vy. Uttoxeter Local Board (1865), 11 T.. T. 596. 

(m) Stevens v. Taylor (1860), 2 I. & FF. 419; Le Garrud, Hu parte Newitt, 
sUpri. 

(n) Marsden v. Sambell, supra. 

0) Ranger v. Great Western Rail. Co. (1854), 5 HL. L. Cas. 72. 
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in accordance with the contract, specification, and plans (p). The 
employer is not entitled to substitute different materials in the 
place of those specified at the expense of the contractor(q). 


Szct. 8.—How far Forfeiture Clause is a Bill of Sale. 


541. A forfeiture and user clause in an ordinary building 
contract constitutes ‘‘a licence to take possession of personal 
chattels’ within the meaning of the statutory definition of a bill 
of sale(r), but the builder’s liability not being a debt (s), it is not 
a licence to take possession of personal chattels as security for a 
debt (a), and consequently the contract does not require to be 
registered as a bill of sale (0). 

Forfeiture is in most cases intended to be by way of security for 
the due performance of the contract (c). The presence of a clause 
vesting the property in the materials in the employer, coupled with 
a forfeiture clause, will in any case prevent the contract requiring 
registration as a bill of sale as a “security for any debt’’ under 
the Bills of Sale Act, 1878 (d). 

Where the land on which the building is being carried on is 
mortgaged, the mortgagee’s right to enter upon and take possession 
of the premises does not require to be registered as a bill of sale (e). 
If the mortgage confers on the mortgagee as against the mortgagor 
a power to sell the materials, independent of the power to enter 
upon and take possession of the premises, which can be exercised 
without the latter power being exercised, the mortgage requires to 
be registered as a bill of sale (/). 

An assignment of a building agreement, 7.e., an agreement in 
which the consideration is the grant of .a lease so far as it assigns 
the plant and materials, requires registration as a bill of sale (g). 


(p) Fulton v. Dornwell (1885), 4 New Zealand L. R. (8. C.) 207. 

(g) ‘‘He may not be bound to finish it in the cheapest way possible” (ibid. af 
“but he must act reasonably” (Dillon v. Jack (1903), 23 New Zealand L. R 
547, per Stout, C.J., at p. 549). 

(r) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s.4; and see title BILts oF 
SALE, p. 6, ante. 

(s) See Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 8.4; Re Garrud, Hx parte 
Newitt (1881), 16 Ch. D. 522, per Corton, L.J., at p. 533: “ Damages may be 
proved in bankruptcy as a debt, but that ‘does not make them a debt for the 
purposes of another Act of Parliament. In my opinion there was no debt in 
the present case for which the possession was to be a security.” 

(a) Reeves v. Barlow (1884), 12 Q. B. D. 486, C. A., following Brown v. Bate- 
man (1867), L. R. 2 C. P. 272; and Blake v. Izard (1867), 16 W. BR. 108. See 
title BILLS OF SALE, p. 12, ante. 

(b) See Bills of Sale Act, 1878 (41 & 42 Vict. c. 31),s.4. 

(c) Ranger v. Great Western Rail. Co. (1854), 5H. L. Cas. 72. 

(d) 41 & 42 Vict. c. 31, s. 4; see p. 264, post. 

(e) Re Yates (1888), 38 Ch. D. 112. 

(f) Climpson v. Coles (1889), 23 Q. B. D. 465. See title Binus oF Sats, 
p. 12, ante. 

(g) Church y. Sage (1892), 67 L. T. 800. 
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Part Xtll—Matertals. 


Secor. 1.—Vesting of Property in Materials ete. 
Sus-SEcT. 1.—By afficving Materials etc. to the Freehold. 


542. As soon as materials of any description are built into a 
building or other erection they cease to be the contractor’s property 
and become that of the freeholder (h), and where the employer has 
only an interest less than a freehold, he has the same interest in 
the built-in materials as he has in the land. Even if the employer 


‘detach them from the soil, the property does not revert to the 


contractor, and he acquires no right to remove them (t). Until, 
however, the materials are actually built into the work, in the 
absence of some stipulation intended to pass the property in them 
when delivered on the site, they remain the property of the 
contractor (k). 

In the case of shipbuilding contracts the same rules apply where 
the ship is the property of the employer (/), and things which once 
have been fitted to and have formed part of the ship remain the 
proverty of the employer, although they may have been removed 
again for convenience (m). But under a contract to build a ship, 
without any special stipulations, no property in it passes to the 
employer until the ship is completed in the absence of a contract 
that it shall do so (n). 7 


543. Where it is agreed that the materials shall be paid for, in 
whole or in part, on their being delivered and on this being 
certified by the architect or engineer, the property in them will 
pass to the employer as soon as they have been paid for, or as soon 
as the condition as to delivery and the certificate of the architect 
has been fulfilled, whether they have actually been paid for 
or not (0). | 


544. In the course of building and engineering operations, in 
which it is necessary to use plant which is more or less affixed to the 


(h) Elwes v. Maw (1802), 3 Hast, 38; Appleby v. Myers (1867), L. R. 2 OC. P. 
651; Wake v. Hall (1883), 8 App. Cas. 195; Sims v. London Necropolis Co. 
(1885), 1 T. L. R. 584. See also 2 Smith, L. C., 11th ed. 189, and cases there 
cited. 

(*) On the analogy of the rights of landlords and tenants as to fixtures, see 
Lyde v. Russell (1830), 1 B. & Ad. 394, 

(k) Tripp v. Armitage (1839), 4 M. & W. 687; Wood v. Bell (1856), 25 L. J. 
(c. P.) 821, 385; Baker v. Gray (1856), 17 C. B. 462; Seath v. Moore (1886), 
11 App. Cas. 350; Reid v. Macbeth and Gray, [1904] A. C. 223. 

(1) Lorman & Co. Proprietary v. The Ship ‘‘ Liddesdale,” [1900] A. CO. 190; 
and sco Appleby v. Myers, supra, yer BLACKBURN, J., at p. 659. See also Leid 
v. Huirbanks (1853), 13 OC. B. 692. 

(m) Wood v. Bell, supra, at p. 324. 

(n) Laidler vy. Burlinson (1837), 2 M. & W. 602; Laing (Sir James) & Sons, 
td. v. Barclay, Curle & Co., Ltd., [1908] A. O. 35; and see Sale of Goods Act, 
1893 (56 & 57 Vict. c. 71), 8. 18. 

(0) Banbury and Cheltenham Direct Rail. Co. v. Daniel (1884), 54 L. J. (crt) 
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soil, it depends on the circumstances of the case in whom the property 
in the plant vests. ‘The intention of the parties when they entered 
into the contract is the governing factor (p). During the continu- 
ance of the contract hoardings etc. seem, apart from special 
stipulations, to remain the property of the contractor (q). 


f 
Sus-Sxecr. 2.—By Agreement as to Unfixed Materials. 


545. In many building, engineering, and shipbuilding contracts 
a provision is inserted vesting in the employer the property in 
unfixed materials brought on to the site, either when so brought on, 
or when so brought on and certified for, or on the happening of 
some event, such as the contractor being guilty of some default, or 
on his becoming bankrupt. Materials which have not yet been 
brought on to the site, but which have been appropriated to the 
work, are also in some cases made subject to similar provisions. 
A vesting clause of this nature may or may not be coupled with 
a forfeiture clause. Vesting clauses differ in their effect from 
forfeiture clauses, as they purport to pass the property automatically 
on the happening of the event, while forfeiture clauses, apart from 
vesting clauses, require to. be brought into operation by the 
employer doing some act to show that he intends to exercise the 
right of forfeiture. 

- Vesting clauses are inserted in building contracts for the purpose 
of securing the money advanced tothe contractor or as a security for 
the due performance of the contract (r). Whether a vesting clause 
has the effect of transferring the property in the unfixed maierials 
to the employer without qualification depends on the terms of each 
particular contract (s). 


546. The property in the materials which is given by the contract 
to the employer under a vesting clause is qualified by the right 
the contractor has of using them for the construction of the works. 
The materials on the building site are there dedicated to a particular 
purpose in which both the employer and the contractor are interested, 
and after the fulfilment of this purpose the surplus, if any, revests 
in the contractor. Materials in such circumstances are not liable 
to be taken in execution under a judgment against the employer (¢). 
On the other hand, the property in these materials passes to the 
employer sufficiently to prevent them being taken in execution 
under a judgment against the contractor (a). 


(p) Wood v. Hewitt (1846), 15 L. J. (Q. B.) 247; Lancaster v. Eve (1859), 28 
L. J. (c. P.) 235. These are not building cases, but the principle seems to be 
the same. 

(q) Partington Advertising Co. v. Willing & Co., Ltd. (1896), 12 T. L. RB. 176. 

(r) Hart v. Porthgain Hurbour Co., Ltd., [1903] 1 Ch. 690, 696. 

(s) See Holroyd v. Marshall (1862), 10 H. L. Cas. 191. 

(t) Beeston v. Marriott (1868), 8 L. T. 690. See also Kerr v. Dundee Gas Co. 
( 861), 23 Dunl. (Ct. of Sess.) 343 ; Reeve v. Whitmore (1868), 33 L. J. (cH.) 

3 


(a) Brown v. Bateman (1867), L. R. 2 C. P. 272; Blake v. lzard (1867), 16 
W. R. 108; Reeves v. Barlow (1884), 12 Q. B. D. 486; and compare Byford v. 
Russell, [1907] 2 K. B. 522. | 
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547. It is a question of construction of the particular con- 
tract at what stage the property in the materials is intended to 
pass, and a question of fact whether that stage has been reached 
or not (0), and this question of fact must be ascertained in the 
ordinary way, unless the contract directs that it shall be ascertained 
by the determination of the architect or by arbitration (c). 

A vesting clause, to be effective, must be so worded as clearly to 
express the intention of the parties to-pass the property in the 
materials (d). 

Where there is a clause in the contract vesting the materials in 
the employer, a clause giving the employer the right to take pos- 
session of and use the materials does not affect the interest of the. 
employer in the material given him by the vesting clause (e). 


SuB-SEoT. 3.—Rights qualifying Vesting of Materials. 


548. Even when the property in the materials passes to the 
employer, it does so in the absence of express stipulation to 
the contrary, subject to the right of the contractor to use them 
for the construction of the works (jf). It is submitted that any 
attempt by the employer or his architect to remove or dispose of 
the materials would be a breach of contract, and render the 
employer liable in damages to the contractor (g). Further, in 
many contracts it is stipulated that, in case materials should in 
the opinion of the architect not be in accordance with the specifi- 
cation, the contractor may be ordered to remove them, but in the 
absence of such a stipulation, if inferior materials are brought on 
to the site, the contractor would apparently be entitled to remove 
them for the purpose of substituting other proper materials (h). 


549. Another class of rights to which the vesting of materials 
is subject is that of the trustee in case of the bankruptcy of 
the contractor. These rights depend upon whether the vesting 


(b) Seath v. Moore (1886), 11 App. Cas. 350, per Lord BLacksuRn, at p, 370. 
See also Goss v. Quinton (1842), 3 Man. & G. 825; Byford v. Russell, [1907] 2 
K. B. 522. 

(c) See Garrett v. Salisbury and Dorset Junction Rail. Co. (1866), L. R. 2 Eq. 
358. . 

(d) Baker v. Gray (1856), 17 C. B. 462, per JERVIS, C.J., at p.479: “<I 
think it is most likely that the parties intended that all timber which had been 
provided for the construction of the ship should be the property of the defen- 
dant... . ButIdo not think they have used language sufficiently clear to 
carry that intention into effect.’ 

(e) Brown v. Bateman (1867), L. R. 2 O. P. 272; Banbury and Cheltenham 
Direct Rail. Co. v. Daniel (1884), 54 L. J. (on.) 265. 

(f) Beeston v. Marriott (1863), 8 L. T. 690. 

(9) Lbid. 

(h) Appleby v. Myers (1867), . RR. 2 OC. P. 651, per BLAckBuRN, J., at p. 659: 
‘“We think that tho plaintiffs... would have had a perfect right, if they 
thought that « portion of the engine which they had put up was too slight, 
to chango it and substitute anothor in their opinion better calculated to keep 
in good repair during the two years, and that without consulting or asking 
the leave of tho defondant.” If tho contractor under the terms of the con- 
tract can be ordered to remove inforior materials, and is so ordered, the 
employer will obviously havo no claim to those matorials for which others have 
been substituted at his request. 


t 
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is conditioned to take place on the bankruptcy of the contractor, 
or on the happening of some other event. In the first case the 
vesting clause is invalid because a stipulation that what was the 
property of the contractor up to the date of the bankruptcy should 
go over to some one else in that event is void as being a fraud 
upon creditors (2). In the second case the clause is valid, on the 
ground that the trustee takes the property of the bankrupt con- 
tractor subject to all the incidents to which it is liable (j). 


550. Another important question which arises in this connection 
is whether the materials are or are not in the possession, order, 
or disposition of the contractor so as to make him the reputed 
owner of them (k), notwithstanding that the property in them has 
vested in the employer. 

A provision that the materials shall be “considered” the property 
of the employer is not sufficient to make the employer the owner 
and so render the contractor the reputed owner (I). 

A ship the property in which has passed to the employer does not 
by remaining in the possession of the shipbuilder for completion 
become property in his order and disposition so as to be in his 
reputed ownership (m). For as an unfinished chattel remaining in 
the hands of the manufacturer remains there for the purpose of 
being finished, so the materials do not remain with him to be 
ordered or disposed of, but to be completed. There is no‘right to 
presume that every ship in a shipbuilder’s yard is his own, as the 
contrary is notorious, and it is well known that shipbuilders very 
rarely build for themselves, but for others under orders given to 
them. 

Such a ship is, however, not privileged against distress for rent 
owing by the shipbuilder, as it is not a thing sent or delivered toa 
person exercising a trade, to be wrought or manufactured in the 
way of his trade (n), there being no delivery to the shipbuilder (0). 

In the case of a building contract, however, where the property 
in the materials on the site has, by a vesting clause, become vested 
in the employer, it has been held that they are in the possession, 
order and disposition of the builder, with the consent of the true 
owner, until the building is finished so as to make the contractor 


(7) See aes BANKRUPTCY AND INSOLVENCY, Vol. IT., p. 152. 

(7) Ibid. 

(tk) Under Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), s. 44 (i1.); and see 
title BankRupTcoY AND Insoxtvency, Vol. I., pp. 173—181. 

(1) Re Keen and Keen, Ex parte Collins, [1902] 1 K. B, 555; Hart v. Porthgain 
Harbour Co., Ltd., [1903] 1 Ch. 690, per FARWELL, J., at p. 694: ‘“‘In my 
opinion the true construction of the clause ‘All such plant and material shall 
be considered the property of the company’ is that it vests the property in the 
materials in the company at law subject to a condition, that when the engineer 
shall have certified the completion of the contract, the contractor shall be at 
liberty to remove them.” | 

(m) Woods v. Russell (1822), 5 B. & Ald. 942; Clarke v. Spence (1836), 4 
A. & H. 448, 472; Holderness v. Rankin (1860), 29 L. J. (c#.) 758, 761; Swain- 
son v. Clay (1863), 4 Giff. 187; Re Attwater, Ex parte Watts (1863), 32 L. J. 
(Boy.) 35; M‘Bain v. Wallace & Co. (1881), 6 App. Cas. 588. 

(n) Simpson v. Hartopp (1744), Willes, 512. 

(0) Clarke v. Miliwall Dock Co. (1886), 44 L. T. 814. 
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tle reputed owner thereof, and therefore on the bankruptcy of the 
contractor they pass to his trustee (p). 


Sus-Srot. 4.—How far a Vesting Clause is a Bill of Sale. 


§51. A clause in a building contract providing that the materials 
brought on to the site shall be considered as attached to the freehold 
is not an. assignment, transfer, or assurance of personal chattels, 
nor a licence to take possession of them as security for a debt (q) ; 
neither is a clause providing that the materials brought on the 
soil shall become the property of the employer (r): the right con- 
ferred in this case is not a right in equity, but a right in law (s). 


The moment the goods are brought on the land the property in 


them passes, and there is nothing left upon which any equity as 
distinct from law can attach. 


Szcr. 2.—Lien. 
Sus-SEcT. 1.—for the Benefit of the Contractor. 


852. When the property in the materials has passed to the 
employer by reason of their having been affixed to the freehold, 
the. contractor has no lien on them, or on the works constructed 
with them (¢), unless he has expressly contracted with the employer 
that he shall have such a hen (a). 

But when materials brought on the land of the employer have 
not been affixed to the freehold, and the property in them has. 
not passed to the employer by the terms of the contract, the 


(p) Re Weibking, Ex parte Ward, [1902] 1 K. B.718. See title BANKRUPTCY 
AND INSOLVENCY, Vol. IL, p. 177. a 

(q) Brown v. Bateman (1867), L. R. 2 OC. P. 272; Blake v. Izard (1867), 16 
W. R. 108. Both these cases were under the Bills of Sale Act, 1854 (17 & 18 
Vict. c. 36), but the Act of 1878 does not seem to make any difference, as the 
words added to the definition of ‘‘ bill of sale” by the Bills of Sale Act, 1878 
(41 & 42 Vict. c. 31), 8s. 4—‘‘ any agreement whether intended or not to be 
followed by the execution of any other instrument, by which a right in equity 
to any personal chattels, or to any charge or security thereon, shall be con- 
ferred ’—do not include such a clause (Reeves vy. Barlow (1884), 12 Q. B. D. 436, 
C. A.); and see title BILLs oF SALE, p. 12, ante. 

(r) L[bid., per BowEn, L.J., at p. 439. 

(s) Lbid. 

(t) The law on this point is so clear that it never seems to have been necessary 
formally to declare it in any judgment in England. In Upper Canada, how- 
ever, Macauay, J., stated the law as follows: ‘‘ Although a right of lien fre- 
quently attaches to goods or chattels sold or made until the price be paid, yet no 
such lien attaches upon houses erected under building contracts, unless expressly 
sanctioned by the terms of such agreement, when it forms a species of mort- 
Baue, including an interest in the estate” (Johnson v. Crew (1836), 5 Upper 

janada Q. B. (0. 8.) 200, at p. 204). 

(4) In Wallis v. Smith (1882), 21 Ch. D. 243, at p. 248, Fry, J., by saying 
that ‘‘a man who declines to perform his contract can have no lien for money 
which he has expended in part performance,’”’ may be thought to have intended 
to imply that if he had completed he might have had a lien on the land. There 
18, however, no statute or decision on which such a proposition can be based, 
that 18 to say, in the case of a building or engineering contract, although in the 
case of a building agreement the equitable right of the builder to a lease may 
be in the nature of a lien on the land. See further, title Lizn. 
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contractor may have a right to hold them as an unpaid vendor until 
they are paid for (5). 


Sus-SxEcr. 2.—For the Benefit of the Employer. 
553. The employer may have a lien on the unfixed materials by 


express agreement; and where advances have been made on the 


security of unfixed materials, on the understanding and agreement 
that the materials brought upon the premises should be considered 
a pledge for those advances, the employer has a lien on them (ce). 
It is possible, however, that such a lien would not be valid against 
third parties by reason of the operation of the Bills of Sale Acts (d) 
if the materials were in the possession of the builder, as it might 
be held to constitute an agreement by which a right in equity to, or 
a charge or security on, the materials was conferred, but when an 
agreement provided that goods deposited on land were to be ‘‘deemed”’ 
to be in the possession of the owner of the land, and subject to a 
lien for the general balance of charges, it was held that this was 
not a bill of sale (e). 

Where by the contract the employer is given a len on the 
unfixed materials coupled with a power of seizure and user on 
the happening of an event, such as the bankruptcy of the con- 
tractor, the employer is protected against the contractor’s trustee in 
bankruptcy, as the lien on the materials has been given from the 
very commencement of the contract, and the power to seize them 
on the bankruptcy of the contractor (f) is only given in conse- 
quence of the interest previously vested in the employer (g). As 
the contractor still remains the true owner of the materials which 
are subject to the lien, the doctrine of reputed ownership has no 
application (h) ; while for the reasons before stated the Bills of Sale 
Acts (2) do not apply. Hiven if it is stipulated that the lien shall 
only arise on the happening of an event, such as neglect to pro- 
ceed with the works, and the contractor becomes bankrupt, and the 
event also happens, the employer can still seize the materials on the 
happening of the event (7), as the transaction is of the date of the 
contract, and is therefore a protected transaction (k). But if an 


(b) Bellamy v. Davey, [1891] 3 Ch. 540. 

(c) Tripp v. Armitage (1839), 4 M. & W. 687; Re Waugh, Ex parte Dickin 
(1876), 4 Ch. D. 524; Banbury and Cheltenham Direct Rail. Co. v. Daniel (1884), 
54 L. J. (cH.) 265. 

(dq) 41 & 42 Vict. c. 31; 45 & 46 Vict. c. 43. See title Brnts oF SALE, 
pp. 13, 14, ante, 

(e) Spencer v. Midland Rail. Co. (1895), 11 T. L. R. 542. 

(f/f) Re Waugh, Ex parte Dickin, supra; Re Harrison, Ex parte Jay (1880), 
14 Ch. D. 19, 26; both decided under the Bankruptey Act, 1869 (32 & 33 Vict. 
c. 71), s.94; but the Bankruptcy Act, 1883, does not appear to alter the law in 
this respect. | 

(9) Re Harrison, Ex parte Jay, supra. 

(h) Hawthorn v. Newcastle-upon-Tyne and North Shields Rail. Oo. (1840), 
3 Q. B. 734, n. 

(*) 41 & 42 Vict. c. 31; 45 & 46 Vict..c. 43; see p. 265, ante, and title BILis 
OF SALE, p. 14, ante. 7 

(7) Re Waugh, Ex parte Dickin, supra; Re Harrison, Ex parte Jay, supra. 

(k) Under s. 49 of the Bankruptcy Act, 1883 (46 & 47 Vict. c. 52). See title 
BankKRuPrIcy AND Insotvency, Vol. IL., p. 288. . 

H.L.—IIt. K 3 
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execution under a judgment against the contractor is levied on the 
materials before “the event happens, e.g., a notice of failure to pro- 
ceed with the works, it 1s no longer competent for the building 
owner to acquire a lien by subsequently giving notice (/). 


Sect. 3.—Materials belonging to the Employer. 


554. Building contracts usually contain a provision under which 
the contractor agrees to clear away any old materials which may 
be found on the site. Such a provision may or may not, according 
to the terms of the contract, confer on the builder the right of 
property in these old materials (m). 

In some cases the contractor agrees to allow for the old materials, 
or to take them for the purpose of the works. If he agrees to 
allow for them and has not done so, the employer is entitled to set 
off the value of the old materials against the price (n). 

If the employer supplies materials to the contractor for the 
purpose of the works, he may be entitled to set off their value 
against the sum payable to the contractor. His right to do so 
depends on the terms of the contract and on the circumstances (0). 


Part XIV.—Assignment and Devolution of 
Rights and Liabilities as between 
Assignee and Employer. 


Sect. 1.—Assignment of Rights. 
SuB-SEcT, 1.—In General. 


555. An employer can assign the benefits and the burdens of a 
contract, as between himself and his assignee, but he cannot by 
such an assignment relieve himself from his obligations to the 
contractor, nor will such an assignment give the assignee any right 
to call upon the contractor to complete the contract. The con- 
tractor may, however, be a party to the assignment, in which case 
the assignment operates not only as an assignment (between the 
employer and the assignee), but also as a new contract between the 
assignee and the contractor, involving novation (7). 


556. The right possessed by the contractor which may become 
the subject of assignment is the right to receive payment of money 





(l) Byford v. Russell, [1907] 2 K. B. 522. Sce p. 258, ante. — 

(m) In an Amorican case it has, however, been held that, in the absence of 
express stipulation, the materials of old buildings on the site belong to the 
contractor (Morgan v. Stevens (1879), 6 Abb. (N.Y¥.) Now Cases, 356). 

(n) Harvey v. Lawrence (1867), 15 L. T. 571. 

(0) Allinson v. Davies (1796), Poake, Add. Cas. 82; Grainger v. Raybould 
(1840), 9 O. & P. 229; Newton v. Forster (1844), 12 M. & W. 772. 

(p) Sco p. 179, ante; p. 274, post. For assignment of rights in general, see 
title Croses In AOTION. 
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due or to become due, whether by instalments or otherwise. A 
mere contract to make advances to the contractor by way of loan 
is not assignable, as specific performance of such a contract could 
not be enforced, and there is no debt or other legal chose in action 
which can be assigned (q). Buta contract to pay to the contractor 
instalments of the agreed price on the production of certificates from 
the architect involves the creation of a debt, and the contractor can 
assign his right to payment (7). 

The assignee, however, takes subject to the equities existing 
between the employer and the contractor, and can be in no 
better position than his assignor, whose right to payment may, 
according to the terms of the contract, be destroyed by forfeiture, 
or reduced by the deduction of liquidated damages ete. (s). 

Such an assignment of moneys due or to become due under a 
building contract is not a bill of exchange or an order to pay, and is 
not liable to stamp duty as such (2). 

Notice in writing of the assignment must be given to the debtor, or 
other person liable to make the payment (wu), in order to entitle the 
assignee to bring an action for the money or debt. Such a notice 
need not be in any particular form; a mere letter is sufficient. If 
the assignee neglects or delays to give the notice the assignment is 
only an equitable one. The effect of this is to let In equities which 
had arisen prior to the notice. But this will not operate to post- 
pone the assignee’s claim to that of a creditor who has obtained 
a garnishee order, if the assignee’s charge was originally prior in 
date, as the garnishee order cannot establish any claim in deroga- 
tion of the rights which the assignee has acquired under his 
security (w). The assignment must specify the particular fund to 
be charged, or it will be inoperative (a). 

The assignee can sue without being obliged to join his assignor 
as a party (0). | 


557. If the-contractor assigns a share of the profits of the con- 
tract, the assignee will not necessarily be constituted a partner (c), 
or be rendered liable as such (d). If the stipulations are consistent 
with the object of securing the repayment of money advanced, 





(q) May v. Lane (1894), 43 W. R. 193. Compare South African Territories, 
Ltd. v. Wallington, [1898] A. C. 309. 

(r) Supreme Court of Judicature Act, 1873 (86 & 37 Vict. c. 66), s. 25 (6). 

(s) Brice v. Bannister (1878), 3 Q. B. D. 579. 

(t) See Crowfoot v. Gurney (1832), 9 Bing. 372; Diplock v. Hammond (1854), 
28m. & G. 141; Buck v. Robson (1878), 3 Q. B. D. 686; Adams v. Morgan 
(1883), 14 L. R, Ir. 140; Re Toward, Ex parte Moss (1884), 14 Q. B. D. 310; 
and see title Binns oF HXcHANGE ETC., Vol. IL., pp. 570 e€ seg. 

(uw) Supreme Court of Judicature Act, 1873 (36 & 37 Vict. c. 66), s. 25 (6). 

(w) Badeley vy. Consolidated Bank (1888), 38 Ch. D. 238. 

(a) Crowfoot v. Gurney, supra; Percival v. Dunn (1885), 29 Ch. D. 128. 
Thus, a mere note given by the contractor to a person to whom he is indebted 
requesting the employer to pay him and oblige the contractor, without anything 
further, will not operate as an assignment. 

(b) Sanders v. Peek (1884), 50 L. T. 630. 

. or Hiven independently of s. 2 of the Partnership Act, 1890 (53 & 54 Vict 

c. 39). 

(d) Kelly vy. Scotto (1880), 49 L. J. (cu.) 383. 
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they will not be conclusive evidence of a partnership between the 
parties (e). 

Although s. 25 (6) of the Judicature Act, 1878, refers to assign- 
ments which are absolute and not by way of charge, a mortgage of 
moneys to become payable under a building or engineering contract, 
with a proviso for redemption, is within the section (/). 


558. Where there is an assignment of a share of the profits, 
with power to the assignee to enter in case of the bankruptcy of the 
builder, the assignee’s claim in the bankruptcy is postponed until 
the other creditors are satisfied, but he is not prevented from 
enforcing his rights so far as he can do so without coming in under 
the bankruptcy, e¢.g., by foreclosure (g). It is doubtful whether a 
stipulation in the contract against any assignment by the contractor 
of money to become due under it is valid, but it 1s submitted that 
itis(h). A stipulation not to assign without licence from the 
employer is valid (2). 


SuB-SEor. 2.—What may be assigned. 


559. Instalments accruing under the contract (7) can be assigned 
as legal choses in action (k). An assignment, however, of moneys 
not earned at the date of the bankruptcy, though good as against 
the employer or anyone claiming under him, will not be valid as 
against the contractor’s trustee in bankruptcy (1). As regards 
instalments which have accrued due before the bankruptcy, the 
assignee is entitled to them against the contractor’s trustee in 
bankruptcy. 


560. Retention money (m) may also be assigned as being money 
earned, but not yet payable. Such an assignment will pass the 
interest of the contractor in the retention money, subject to the 
rights of the employer as to forfeiture, deduction of penalties ete. (7). 


561. If the contractor becomes bankrupt, his trustee, if he 
elects to adopt the contract and complete, takes subject to valid 





(e) Badeley v. Consolidated Bank (1888), 38 Ch. D. 238. 

(f) Lancred v. Delagoa Bay and East Africa Rail. Co. (1889), 23 Q. B. D. 239; 
Durham Brothers v. Robertson, [1898] 1 Q. B. 768. 

(g) Badeley v. Consolidated Bank, supra, at pp. 254, 261. See title Banx- 
RUPTCY AND InsotvENoy, Vol. II., p. 227. as 

(h) Compare Re T'urcan (1888), 40 Ch. D. 5, where, however, it is suggested, 
per Corton, L.J., at p. 10, that the difficulty caused by such a stipulation 
might be overcome by means of a declaration of trust. See also Re Griffin 
(1898), 79 L. T. 442. | _ . 

(i) Laurie v. West Hartlepool Thirds Indemnity Association and David (1899), 
4 Com. Cas. 322. 

(7) As being covered by s. 25 (6) of Supreme Court of Judicature Act, 
1873 (36 & 37 Vict. c. 66). . . 

(i) oe v. Gandell (1852), 1 De G. M. & G. 763; Brice v. Bannister (1878), 3 
Q. B. D. 569. ; 

(1) Re Jones, He parte Nichols (1888), 22 Oh. D. 782; Le Toward, La parte 
Moss (1884) 14 Q. B. D. 310. Sce, as to this, more fully under title BANKRUPTCY 
AND InsoLvenoy, Vol. II., pp. 159, 160. . 

m) For the definition of retention money, see p. 226, ante. 

« Nee p. 270, post. 
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assignments of money earned previously to the bankruptcy (0), and | 


he cannot, even by expending his own money in completing the 
work, obtain priority over the assignees (p ), although if he had not 
done so the retention money would not have become payable. 
Where there is an obligation on the contractor to maintain the 
works for a period, and the retention money due on completion of 
the work prior to the period of maintenance has been assigned or 
charged, the trustee, if he elects to complete, and does complete, 
will complete the assignee’s right to payment on completion; and 
the assignee will be entitled to be paid the retention money 
unreduced by any set-off for failure to maintain. The employer, 
however, will have a right to set off in bankruptcy the damages 
for the breach of the contract to maintain against any claims the 
trustee may have against him (q). The trustee is not, however, 
debarred from contesting the validity of the assignment (r). 


562. The employer cannot assign his right under a forfeiture 
clause to enter and seize the unfixed materials, asit is a bare licence 
to seize chattels (s). 


| Sus-Sxcr. 3.—LHquities to which the Assignment is subject. 


563. The right of the assignee is subject to all equities which 
_would have been entitled to priority over the right of the assignee 
if the Judicature Act had not passed(t). The effect of this is that 
the assignee from the contractor takes no better title than the 
contractor had at the time of notice of the assignment being giver 
to the employer (a). Hquities which arise subsequently to the 
notice given to the employer can only be set off if they are debts 
arising out of the same contract and sufficiently connected with the 
subject-matter of the assignment, e.g., liquidated damages for 
delay (b). Thus where a. proportionate part of the price for a rail- 
way becomes due on the completion of each section, the employer 
can set off damages for non-completion of the whole railway against 
assignees of the proportionate parts of the price (c). 

The employer may set off this claim as against that of the 
assignee, but cannot claim or counterclaim it as damages against 
him, and cannot recover anything from him (d). The employer, 
after notice of the assignment, cannot take away or diminish the 
rights of the assignee by any payment to, or other transactions 


(0) Re Toward, Ex parte Moss (1884), 14 Q. B. D. 310. 
(p) Drew v. Josolyne (1887), 18 Q. B. D. 590, 597. 

7 pore Asphaltic Wood Pavement Co., Lee and Chapman’s Case (1885), 30 
. D. 216. 


(r) Re Jones, Ex parte Nichols (1883), 22 Ch. D. 782. 

(s) On the analogy of a hire- pronase agreement (Re Davis & Co., Hx parte 
Rawlings (1888), 22 Q. B. D. 193 

) By s. 25 (6) of the Supreme Court of Judicature Act, 1873 (36 & 37 Vict. 
C. 

(a ‘Brice v. Banmister (1878), 3 Q. B. D. 569; Young v. Kitchin (1878), 3 
Ex. D, 127. 

(6) Young v. Kitchin, supra; Re Asphaltic Wood Pavement Co., Lee and 
Chapman’s Case, supra. 


in Newfoundland Government vy. Newfoundland Rail. Co. (1888), 13 App. Cas. 
(d) Young v. Kitchin, supra. 
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with, the contractor (e) or persons claiming under him(/). The 
parties, however, can by agreement in the original contract exclude 
the rule that an assignee should take subject to the equities, but 
such a stipulation would hardly occur in the case of a building 
contract. 

If the right to receive the money assigned depends upon 
the architect giving a certificate, and such a certificate is given by 
the architect fraudulently and in collusion with the contractor, this 
will afford a good defence in an action by the assignee based on the 
certificate (9). 


SUB-SECT. 4.—Assignment subject to Forfeiture. 


564. Where the employer rightfully determines the contract 
by forfeiture, on account of some default by the contractor, or 
where the contractor abandons the work, then, as the contract never 
becomes completed, the right to payment on the part of the con- 
tractor never accrues, and there is nothing on which an assignment 
of money to become due can operate (h). 


Sect. 2.—Assignment of Liabilities. 


Sus-SEcT. 1.—Assignment by the Contractor. 


565. The question whether the builder can sublet the performance | 


of the contract depends on whether the contract is a personal one or 
not (4), and this depends, in the absence of express stipulation 
making the contract a personal one or prohibiting assignment, upon 
whether the builder is selected with reference to his individual skill, 
cleverness, integrity, and financial responsibility, or other personal 
qualification, in which case the performance of the contract cannot 
be assigned by him, notwithstanding that the person who is offered to 
take his place is equally well qualified to perform it (“), or whether 
the contract is one as to which it must be indifferent to the employer 
whether it is done by the immediate party to the contract, or by 
someone on his behalf (J). 

It would appear that the contractor cannot assign his liabilities 
in the following cases(m): (1) where there is an express stipulation 
against assignment or subletting; (2) where an intention of the 


“parties not to permit assignment can be implied from the circum- 


stances (n), a8 where a particular contractor 1s employed owing to 





e) Brice v. Bannister (1878), 3 Q. B. D. 569. 

i, Smith v. Kirk (1871), 25 Ll. T. 426, where the court was equally 
divided. : 

(9) Wakefield and Barnsley Banking Co. v. Normanton Local Board (1881), 
44 J... T. 697, 

h) See p. 251, ante. 

iN See title CoNTRAOT. | 

(k) Knight v. Burgess (1864), 33 L. J. (ou.) 727; Pritish Waggon Co. v. Lea 
(1880), 5 Q. B. D. 149, per Cooxnunn, O.J., at p. 153; TLolhurst v. Associated 
Portland Cement Manufacturers, [1903] A. C. 414, 420. 

(1) British Waggon Co. v. Lea, supra. 

(m) The reported cases relating to building contracts on this point are not 
sufficient in number for an absolute genoral rulo to be deduced from them. 

(n) Robson v. Drummond (1831), 2 B. & Ad. 803 ; Anight v. Burgess, supra. 





‘ 
| 
| 
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some particular qualification, either in respect of skill, financial 
position, or the possession of special plant adapted for the work ; 
(3) where the work is of a special nature (0), such as the construction 
of a lighthouse (p), electric lighting, well boring, or hydraulic work, 
or possibly in the case of works of great magnitude, requiring 
special engineering skill, or the possession of particular. plant. 


566. Where two or more persons jointly contract to perform a 
service for the employer, one or more of them may, in the absence 
of some special circumstances as to personal qualifications, assign 
to the other or others. 7 


567. Where the contract would otherwise not be assignable, the 
employer, if he has acquiesced in the assignment, and accepted the 
services of the assignee, will be estopped from raising any objection 
on the ground that the contract ought to have been carried out by 
the original contractor, and this will be so even where there is no 
formal assignment, substituted contract, or sub-contract (a). 


568. If the consideration for the assignment, as between assignor 
and assignee, is the payment of money to the assignor on com- 
pletion, then, if the assignee prevents the completion of the 
contract, or enters into a substituted contract, so that the event on 
which the money becomes payable never happens, the assignor will 
have no claim for the money, but he will have a claim in damages 
against the assignee (0). ; 7 


Sus-SEoT. 2.—Assignment by the Employer. 


569. The employer cannot get rid of his liability to pay the price 
to the contractor by assignment without the consent of the latter. 
The contractor cannot be compelled to carry out a building contract, 
with all its onerous conditions, and then have to rely for pay- 
ment on a person with whom he never contracted, and who may 
be a “‘man of straw’ (c). In shipbuilding contracts in such a case, 
the shipbuilder would be to a certain extent protected by having a 
lien for payment on the unfinished ship (d), but that fact would not 
have the effect of entitling the employer to assign so as to get rid 
of the obligation to pay. 

If on an assignment by the employer the contractor refuses to 
go on with the works, and is then induced to do so by a promise by 
the assignee to pay him, there would be sufficient consideration to 


(0) Johnson v. Raylton (1881), 7 Q. B. D. 488. 

(p) Anon., cited by PatTsson, J., in Wentworth v. Cock (1839), 10 Ad. & El. 
42, at p. 46. ‘ 

(a) Falle v. Le Sueur and Le Huguet (1859), 12 Moo. P. C. C. 501. 

(6) Humphreys v. Jones ‘and Pickering (1850), 20 L. J. (Ex.) 88. 

(c) Robson and Sharpe v. Drummond (1831), 2 B. & Ad. 303, per Lord TEN- 
TERDEN, C.J., at p. 3807; Humble v. Hunter (1848), 12 Q. B. 310, wer Lord 
DENMAN, at p. 317; and see further, title CONTRACT. | 

(d) Thus, where engines for a ship, which was being constructed, were lying 
in an unfinished state at the engine-makers’, it was held that an equitable 
mortgage of the ship and her engines was subject to the lien of the engine- 
makers (Re Hodgkin, Ex parte Softley (1875), . R. 20 Eq. 746). 
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support the promise (¢), and the contractor would have a right of 
action against the assignee, at all events for all work done subse- 
quent to the promise (f ,: 


Sect. 8.—Bankruptcy. 


570. If the contractor becomes bankrupt, any contract to which 
he is a party, unless it 1s a personal contract (g), passes to his 
trustee in bankruptcy (h), subject, however, to the trustee’s right to 
disclaim it. 

If the bankrupt goes on doing the work after his bankruptcy, the 
price will be payable to the trustee (z). 


571. The bankruptcy of the contractor may give rise to the 
exercise, rightfully or wrongfully, of powers of forfeiture of the 
contract (k), or of materials and plant (/), or the vesting of materials 
may be conditioned to occur on bankruptcy(m).. Claims by the 
employer against the contractor both for liquidated and unliqui- 
dated damages and for prospective injury may be set off in the 
bankruptcy against the money due to the contractor (n). 

On the bankruptcy of the contractor the trustee, if called upon to 
elect, must either disclaim the contract, or adopt it. In the latter 
case he becomes bound by its terms (o); in the former case the con- 
tract is put an end to, and all the provisions as to forfeiture and 
liquidated damages at once cease. ‘lhe employer must then, if he 
suffers injury by the disclaimer, seek his remedy in damages against 
the estate of the contractor (p). 

If a sub-contractor of the contractor should sont breaches of 
contract, the trustee of the contractor will have a right of action 
for unliquidated damages against the sub-contractor (q). 


572. A contractor is not bound to continue to supply materials to 
or work on credit for the employer if the latter becomes bankrupt (7). 


(ce) See Scotson v. Pegg (1861), 6 H. & N. 295; Shadwell v. Shadwell (1860), 
9 G.'B. (wv. 8.) 159. 
) Oldfield v. Lowe (1829), 9 B. & C. 73. 

(1834), 3 L. J. (Ex.) 175 

(q) Jackson v. Swarbrick, [1870] W. N. 133. 

(h) Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), s. 54; and see title Banx- 
RUPTOY AND INSOLVENCY, Vol IL, p. 162. 

(i) Whitmore and Surmon v. Gilmour Stet 13 L. J. (Ex.) 201. 
Bankruprey AND InsotveNnoy, Vol. II., p. 159. 

(k) See p. 251, ante. 

(1) See p. 254, ‘ante. 

m) See p. 2638, ante. 

in See title BaNKnurroy AnD InsoLVENCy, Vol. IL, pp. 211 e¢ seg.; and see 
Peat v. Jones (1881), 8 Q. B. D. 147; Mersey Steel ‘and Iron Co. v. Naylor, 
Benzon & Co. (1884), 9 App. Cas. 434 ; Re Asphaltic Wood Pavement Co., Lee and 
Chapman’s Case (1885), 30 Ch. D. 21 6. 

(0) See title BANKRUPYTOY AND InsotveEncy, Vol. IT., p. 162. 

(p) See Le Newman, ix parte Capper (1876), 4 Ob. D. 724 ; Le Asphaltic Wood 
Pavement Co., Lee and Chapman’s Case, supra. 

q) Wright v. Mairficld (1831), 2 B. & Ad, 727. 

i} Re Sneezum, Lx parte Davis (1876), 3 Ch. D. 463, yer MExuisn, L.J., at 
p. 473. 


See also Pearson v. Graham 


See title 
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Any rights of action which the employer may have against the 
contractor pass to the employer’s trustee in bankruptcy (a). 


Stor. 4.—Devolution on Death. 
Susp-SEcT. 1.—Death of the Employer. 


573. The executors or administrators of an employer are entitled 
to the benefit of the performance of a building contract, but, on the 
other hand, they are liable to the contractor for the price. If the 
land on which the building is being erected goes to the heir or to 
a devisee, it would seem that the heir or devisee, as between 
himself and the personal representatives, can compel the erection of 
the building and throw the cost upon the personal estate of the 
deceased employer (0). 

If there are several employers jointly interested in the contract, 
and one of them dies, then, if by agreement between the employers 
the executors of any party dying are to have the benefit of the work, 
the law will imply a contract on the part of the deceased that his 
executors shall pay to the other employers their proportion of the 
price, although the legal remedy of the contractor will be solely 
against the surviving employers (c). 


Sus-SEcT. 2.—Death of the Contractor. 
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574. If aman has agreed to build a house for another bya certain Rights and 


time, and dies before that time, his executors are bound to perform 
the contract (d). And, on the other hand, the executors of the 
deceased contractor are entitled to perform the contract and recover 
payment forit (e). If the executor or administrator of the contractor 
enters into a fresh or supplementary contract in his capacity as 
personal representative, he will be personally lable on the contract, 
but may bring an action on it in his representative capacity, and 
this right of action, if accrued, will pass to an administrator de 
bonis non on the death of the original personal representative (/). 
Where one of several joint contractors dies, his executors are 
entitled to share in the contract, and to have their rights as between 
themselves and their joint contractors ascertained on the completion, 
and cannot, without their consent, be bought out at a valuation (9). 


(a) Wright v. Fairfield (1831), 2 B. & Ad. 727. And see title BANKRUPTCY 
AND INSOLVENCY, Vol. IL., pp. 186—139. | 

(b) Holt v. Holt (1694), 2 Vern. 321; Cooper v. Jarman (1866), L. R. 3 Eq. 
98; Re Day, [1898] 2 Ch. 510; and compare Bradbury v. Morgan (1862), 
1H. & C. 249. See also Lechmere v. Carlisle (Harl) (1733), 3 P. Wms. 211. See 


also Land Transfer Act, 1897 (60 & 61 Vict. c. 65), s.2; and, generally, title 


EXECUTORS AND ADMINISTRATORS. 

(c) See Prior v. Hembrow (1841), 8 M, & W. 873, per ALDERSON, B., at p. 889. 

(d) Fitzherbert, La Graunde Abridgement, tit. Barre, pl. 60 (1453), cited by 
Coke, O.J., in Quick and Harris v. Ludborrow (1615), 8 Bulst. 29, 30. See also 
Sibont v. Kirkman (1836), 1 M. & W. 418, 422, 423; Corner v. Shew (1838), 
3M. & W. 350, per PaRrkE, B., at p. 354; Knight v. Burgess, (1864) 33 L. J. 
(cH.) 727 (omission of word ‘‘assign’’), See generally, title ExEcuToRS AND 
ADMINISTRATORS. 

(e) Marshall v. Broadhurst (1831), 1 Cr. & J. 403. 

(f) Moseley v. Rendell (1871), L. BR. 6 Q. B. 388. 

(9) McClean v. Kennard (1874), 9 Ch. App. 336. See also Ambler v. Bolton 
(1872), L. B. 14 Eq. 427. 


duties of 
executors ete, 


274 


SECT. 4. 
Devolution 
on Death. 


Personal 
contracts. 





Extent of 
right. 


Forfeiture. 


Assignment. 


Effect of 
novation. 


BuILDING CoNnTRACTS, ENGINEERS, AND ARCHITECTS. 


If the contract is a personal one, the personal representatives of 
a deceased contractor will be entitled to be paid any instalments 
of the price which have actually accrued due, or they may have a 
claim by way of quantum meruit for work done up to the date of the 
death (hk); but, on the other hand, they cannot insist on completing 
the personal contract of the deceased (2). 


Sucr. 5.—Attachment of Instalments and Retention Money. 


575. The general law as to attachment of debts applies to the case 
of moneys already due and payable under a building contract. 

The right of attaching debts or obtaining garnishee orders over 
them, however, extends only to debts actually owing or debts accru- 
ing (7), that 1s to say, what is debitum in presenti solvendum in 
futuro, and does not include such payments under a _ building 
contract as have not yet been earned (f). 

The power to attach a debt accruing due under a building contract 
would be defeated by a forfeiture (J). 

An attachment of money payable under a building contract will 
not take priority over an assignment (even if the assignment be 
only equitable) which is prior in date to the attachment (m). 


Part XV.—Substituted Contracts and Sub- 
contracts. 


Sruct. 1.—Substituted Contracts. 


576. The introduction of a new party into a contract, either by 
substitution or addition, is termed novation. When it is by way of 
substitution the original party, for whom the new party is sub- 
stituted, is, to an extent depending on the terms of the new con- 
tract, released from further performance of the original contract. 
Where a new contractor is substituted for the original one and 
takes over the work on the terms of the original contract, he 
will be bound by stipulations therein relating to deduction of 
liquidated damages etc. (n). 


ry ere et rr 


(h) Stubbs v. ITolywell Rail. Co. (1867), L. R. 2 Exch. 311. 

(i) Farrow v. Wilson (1869), Tu. R. 4 C. P. 744, 746; and see Wentworth v. 
Cock (1839), 10 Ad. & Hl. 42, per ParTEson, J., at p. 45. 

(7) R. 8. 0., Ord. 45. 

(k) See title ExXEouTrION. 

(1) Sce p. 251, ante. 

(m) Pickering v. Ilfracombe Jail. Co. (1868), L. R. 3 O. P. 235; Badeley v. 
Consoliduted Bank (1888), 38 Ch. D. 238. 

(n) Ite Yeadon Waterworks Co. and Binns (1895), 72 I. T. 588. See title 
ConTRracr. 








‘Parr XV.—SUBSTITUTED CONTRACTS AND SUB-CONTRACTS. 


Stor. 2.—Sub-contracts. — 
SuB-SEcT. 1.—Relations between Sub-contractor and Employer. 


577. As a sub-contractor is not a party to the contract between 
the employer and the contractor, he cannot bring an action against 
the employer on it, there being no privity of contract between 
them (0). If, however, the particular article, which he has under- 
taken to prepare or furnish, is not affixed to the freehold, he still 
remains the owner of it until he has completed and delivered it, 
and, in case the contractor should become bankrupt, he can claim 
the chattel and refuse to part with it except on getting payment or 
a charge on the purchase-money which the employer has agreed to 
_ pay the contractor for it (p). 

Where the sub-contractor is liable to compensate the.contractor 
for inferior work or defects in the work supplied by him, and the 
contractor is under a similar lability to the employer, the employer 
can take an assignment of the contractor’s right to compensation, 
and bring an action thereon against the sub-contractor (q). 


578. Acceptance by the employer of the work done by a sub- 
contractor will in no way cause an implication that the employer 
has made any contract with the sub-contractor (r). If the sub-con- 
tractor sets up orders from the employer for work as “‘ extra to”’ 
the principal contract, he must produce the principal contract to 
show that the work is not included in it, and prove a distinct 
contract between the employer and himself, before he can recover 
from the employer (s). 

In gome circumstances, the employer cannot discharge his 
liability to the contractor’s trustee in bankruptcy by paying the 
sub-contractor. In case of the bankruptcy of the contractor, the 
architect cannot deduct payment made to a sub-contractor for work 
and materials supplied by him when certifying the balance due to 
the principal contractor, but may be compelled to certify payment 
to the principal contractor without such deduction (¢). Where, 
however, the contract provides that in the event of the principal 
contractor unduly delaying proper payment of the sub-contractors 
the employer may pay them himself, then if the contractor unduly 
delays proper payment to the sub-contractors, ¢.g., by present- 
ing his petition in bankruptcy, the employer is justified in 
paying the sub-contractors, notwithstanding the bankruptcy of 
the contractor (wu). 


579. There may be communications or dealings between the 
employer and the sub-contractor which amount to a contract, 


(0) See title ConTRACT. 

(p) Bellamy v. Davey, [1891] 3 Ch. 540. 

(9) *Constant v. Kincaid .& Co. (1902), 4 F. (Ct. of Sess.) 901. 

(r) Bramah vy. Abinger (Lord), cited in Paterson v. Gandasequi (1812), 15 
East, 62, yer Lord ELLENBOROUGH, at p. 66. 

(s) Eccles v. Southern (1861), 3 F. & F. 142. See also p. 234, ante. 

(t) Re Holt, Ex parte Gray (1888), 58 L, J. (a. B.) 5. 

(u) Re Wilkinson, Ex parte Fowler, [1905] 2 K. B. 718 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS. 


express or implied, on the part of the employer to pay the sub- 
contractor (w). If there is a promise by the employer to pay or see 
the sub-contractor paid, the question arises whether the promise is 
collateral to the contract between the contractor and the sub- 
contractor, and given by way of guarantee, in which case it must 
be in writing (x), or whether it is a direct promise to pay, in which 
case a verbal promise is sufficient. 

If the employer promises to pay the sub-contractor ‘out of the 
money” that he has to pay to the principal contractor, this is a 
direct promise, and not a guarantee to be liable for the principal 
contractor’s debt (y). 

Where the contract provides that provisional sums mentioned in 
the specification shall be paid by the contractor or by the employer 
in such amounts and to such persons as the architect shall direct, 
and the architect certifies a sum as due to a merchant and deducts 
this from money due to the contractor, it has been held under the 
particular circumstances of the case that the merchant is entitled 
to claim payment from the employer (a). 

If it appears that the principal contractor was acting as the 
agent of the employer in contracting with the sub-contractor, the 
employer will be liable to the latter. The burden of proof lies 
on the sub-contractor to show that the employer, and not the 
principal contractor, was the real principal, and he may call evidence ° 
to show that the employer personally gave orders to do work and 
supply materials for the same building to third parties as corrobora- 
tion of his evidence that the employer gave him personal orders to 
do the work (0) ; while the employer can call the principal contractor 
to prove that on the accounts between him and the sub-contractor 
nothing is due to the latter (c). 


Sus-Sxct. 2.—Relations between Principal Contractor and Sub-contractor. 


580. The contractor, in the absence of stipulations to the con- 
trary or circumstances which show the contract to be personal, has 
a right to sublet portions of the work to sub-contractors, and to 
be paid for the work performed by them, being also liable for 
defects in such work in the same way and to the same extent as if 
he had performed it himself (d). 

The principal contractor, by subletting part of the work, impliedly 
contracts with the sub-contractor that he will not by any act or 
default of his own prevent the sub-contractor from performing his 
share of the work. Thus if, in consequence of the default of the 
principal contractor, the employer forfeits the contract and ousts 


i 


(w) Smith v. Rudhall hen 3. & F. 143. 

a) See p. 280, post, and title GUARANTEE. 

‘ Dixon v. Hatfield (1825), 2 Bing. 489; Andrews v. Smith (1835), 2 Cr. M. 
& R. 627; Stevenson’s T'rustee v. Campbell & Sons (1896), 23 R. (Ct. of Sess.) 
(aur 
} TTlobbs v. Turner (1902), 18 T. Ti. R. 238. 





b) Woodward v. Buchanan (1870), TL. R. 5 Q. B. 285. 
c) Cerish v. Chartier (1845), 1 0. B. 13. 
(d) British Waggon Co. v. Lea (1880), 5 Q. B. D. 149. 





Sce also p. 270, ante. 








PaRT XV.—SUBSTITUTED CONTRACTS AND SUB-CONTRACTS. 


the sub-contractor, the sub-contractor will have a claim in damages 
against the principal contractor (e). 

The sub-contractor, on his part, is, hable to the principal con- 
tractor for defective work, as the relation between them is similar 
to that of employer and contractor (/). | 


581. Where the sub-contractor knows that, by the terms of the 
contract between the employer and the principal contractor, the 
principal contractor is liable to liquidated damages or forfeiture for 
delay, the hability of the sub-contractor to the contractor for delay 
may be increased. And the principal contractor may be entitled to 
recover from the sub-contractor the liquidated damages he has 
had to pay owing to the delay caused by the sub-contractor, or the 
profit he would have made on a contract rescinded from that 
cause, together with the cost of work thrown away (9). 

Such knowledge of the terms of the principal contract is, however, 
not sufficient to prove that the sub-contractor agreed with the 
principal contractor to be bound by the terms of the contract. 
Thus if the sub-contractor properly completes his part of the work, 
his right to payment will not depend upon the certificate of the 
architect, notwithstanding that it is a condition precedent to 
payment to the principal contractor (i). 

Where the sub-contractor expressly contracts to be bound by the 
terms of the principal contract, provisions as to retention money 
will be applied to him proportionally in the ratio that his contract 
bears to the whole contract (2). 

But provisions in the principal contract, which are not applic- 
able as between the contractor and sub-contractor, will not be 
incorporated by implication in the sub-contract. 

It has been held that a clause in the principal contract referring 
disputes between the employer and contractor to arbitration will 
not be incorporated impliedly so as to refer disputes between the 
contractor and the sub-contractor to arbitration (9). 

But where the terms of the principal contract are expressly 
incorporated in the sub-contract, the provision as to arbitration 
will apply (fk). 


2 | 
é Snot. 3.—Prime Cost and Provisional Sums. 


582. The term “ p.c.,” or “ prime cost sum,” has come to be used 
in building and engineering contracts because of the difficulty of 

(e) See p. 251, ante. 

(f) As to the effect of a stipulation limiting the responsibility of the sub- 
contractor to the replacement of faulty work supplied by him, see Prince of 
Wales Dry Dock Co. (Swansea), Lid. v. fownes Forge and Engineering Co., Lid. 
(1904), 90 L. T. 527, where it was held that a sub-contractor denying that his 
work was faulty was liable to the principal contractor for the costs of a counter- 
claim successfully raised by the employer for defects in such work. 

(g) Hydraulic Engineering Co. v. McHaffie (1878), 4 Q. B. D. 670. 

(h) Lewis v. Hoare (1881), 44 L. T. 66. 

(i) Geary, Walker & Co. v. Lawrence & Son (1906), Hudson on Building 
Contracts, 3rd ed., Vol. IT., p. 406. 

(7) Goodwin v. Brand (1905), 7 F. (Ct. of Sess.) 995. 

(k) See Temperley Steam Shipping Co. v. Smyth & Co., [1905] 2 K. B. 791. 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS. 


describing accurately, at the time the contract is entered into, every 
article to be used in the building or work. Instead, therefore, of 
giving a description of the article required, the contractor is directed 
in the specification to provide and fix the article, whatever it is, at 


_ the ‘‘p.c.,” or “prime cost sum,” of so many shillings or pounds, as 


the case may be, which the architect thinks will be the probable 
prime cost of the article required. 

The architect may in addition define the meaning of “ p.c.,” or 
‘prime cost sums,” and state that they are the net sum paid or 
payable to the merchant, either with or without, and usually without, 
any allowance to the contractor for profit. Notwithstanding the 
ordinary acceptation of the term, the contractor often seeks to recover 
not the net cost, but the cost to an ordinary person, out of which 
the contractor has had the benefit of trade discounts as well as 
discounts for cash. It appears to be clear that he cannot be 
entitled to trade discounts (/), but whether he is entitled to discount 
for cash must depend on the circumstances in each case. It would 
seem that, apart from special circumstances, the contractor is not 
entitled to cash discount. The building owner’s obligation is to 
pay prime cost, and it would seem that he cannot be under any 
obligation to pay some other price. The contractor may be under 
no obligation to pay cash, but if he does, it would seem that he 
cannot charge the building owner more than he has paid, namely, 
prime cost. It has been held that, in the case of a quantity 
surveyor who obtained a discount for cash on the payment by him 
of certain lithographer’s charges, he was, as against the person who 
employed him, entitled to the discount so obtained, but this case 
depended on proof of a custom (m). 


588. A provision is often inserted in building contracts that the 
builder shall provide a sum either for contingencies, such as extras, 
or, on the other hand, to pay for some contemplated work a tender 
for which may have been obtained from some merchant or 
specialist, or for some work the exact nature of which has not 
been defined at the date of the contract. ‘The sum so provided is 
generally referred to as a provisional sum. Clauses are often 
inserted defining the rights of the building owner and the architect 
in respect of these sums, and where Such clauses exist the contract 
must be referred to. Apart from any special terms, it would seem 
that, if no expenditure is required for such contingencies, a provisional 
sum inserted therefor can be deducted. In the other case, that 
is, if the provisional sum is inserted in the contract for a specific 
work, it would seem that the work cannot be omitted and given 
to another contractor without rendering the employer liable for 
damages for loss of profit(n). 


584. The question of the liability of the building owner to 
builders’ merchants employed to carry out work contemplated by 
provisional: sums has occasioned much litigation. This arises 


— 


Yi Comparo //ippisley v. enee Brothers, [1905] 1 K. B. 1. 
ar 





m) London School Board vy. Northeroft (1889), ILudson on Building Contracts, 
ed., Vol. IL., p. 142. | 
(n) Gallugher v. Hirsh (1899), Now York 45 App. Div. 467. 
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generally from three causes: either because the builder’s merchant 
declines to take orders from the builder or prefers to take them 
from the architect, and the architect, without consulting his 
employer, gives orders to the merchant direct (in which case it is 
doubtful on whose account he gives the orders), or because 
ambiguous provisions are inserted in the contract, or because: of 
conditions empowering the architect to direct payment of these sums 
due to the merchant. It has been held that where an architect has 
this power, and he certifies a sum as due to a merchant and deducts 
this sum from money due to the contractor, the building owner 
under the particular circumstances of the case is liable to pay the 
merchant (0). There is, however, apart from special circumstances, 
no right in the merchant to recover money from anyone with whom 
he has not contracted, and this is a question of fact. Where the 
merchant has received an order from the architect, it is also a 
question of fact whether the architect is personally liable, or 
whether he is the agent of the building owner or even of the 
builder in ordering the goods. 

A clause is sometimes inserted in the building contract, for the 
protection of the merchant, to the effect that, if the contractor is 
delaying payment to the merchant, the architect shall have power 
to order direct payment by the building owner to the merchant. 
Such a power is not annulled by the builder’s bankruptcy, and if 
the architect acts on it the merchant is entitled to be paid in 
priority to the claim of the builder’s trustee in bankruptcy (7). 


Part XV!.—Guarantees and Sureties. 


Sor. 1.—For due Performance by the Contractor. 


585. In building and engineering contracts the contractor some- 
' times has to find sureties who by a bond (q) or otherwise make 
themselves responsible for the due performance of the contract by 
the contractor. Urban authorities are required by statute (r) to 
take sufficient security in the case of contracts to the amount of 
£100 or upwards (s). Boards of guardians are authorised to require 
sureties from the contractor if they deem it advisable (¢). 


(0) Hobbs v. Turner (1902), 18 T. L. R. 235. 

(p) Re Wilkinson, Hx parte Fowler, [1905] 2 K. B. 718. 

(qg) As to bonds generally, see title BonDs, pp. 79 et ae ante, and for form 
of such bond, see Encyclopzedia of Forms, Vol. VL., 

(r) Public Health Act, 1875 (88 & 39 Vict. c. 55), s. 74 “). See title PusBiic 
HEALTH ETC. 

(s) It has not been decided whether this sub-section is mandatory or only 
directory. S. 174 (1) has been decided to be mandatory (Young & Co. v. Royal 
Leamington Spa Corporation (1883), 8 App. Cas. 517), and s. 174 (2) to be 
directory (Soothill Upper Urban Council v. Wakefield Rural Council, [1905] 2 Ch. 
516). If the sub-section is mandatory, the effect of not taking security would 
be to avoid the contract; if it is only directory, the contract would be valid. 
See further, titles Locar GOVERNMENT ; Pusiic HEALTH ETC. 

‘(t) General Poor Law Order of 1847, ‘Statutory Rules and Orders Revised, 
Vol. X., ‘‘ Poor, England,” p. 74. 
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Where sureties are required by the contract it will depend on the 
terms of the contract whether or not the providing of the sureties 
is a condition precedent to payment (uw). 


586. The principles relating to the validity of the undertaking 
of sureties, their release, and the remedies of the employer are 
generally the same in the case of building contracts as in that of 
other contracts of suretyship (w). 

A surety may be discharged by actual completion of the works 
the subject of the guarantee in accordance with the specification, 
although a certificate, which is a condition precedent to payment 
to the contractor, has not been given, but this depends on the 
terms of the guarantee (x). Where there has been concealment by 
the contractor of defective work, and a certificate has been fraudu- 
lently obtained by him from the engineer, the surety will not be 
discharged (y). 

An immaterial alteration in the contract made after the guarantee 
has been entered into will not discharge the surety (z). 

A mere misrecital of a fact, as that a specification had been 
signed when in fact it had not, is not such a fraud or concealment 
as will release the surety (a). But if the works are without the 
knowledge of the surety made subject to the supervision and 
approval of.the engineer of some third party, the surety will be 
discharged (0). | 

Where the employer “shall and may” insure the works at the 
expense of the contractor, a surety will be discharged by his failure 
to do so (¢). | 

An increase of the amount of work to be done or an extension 
of time for constructing the work will also have the effect of dis- 
charging the contractor’s sureties (d). | 

The surety will also be discharged 1f, without his knowledge and 
assent, the employer makes any payment to the contractor before 
the time when such payment is due under the contract (e), unless 
authorised by the guarantee so to do. 

If the contractor becomes insane, and consequently unable to 
perform the work, the sureties are entitled to complete the 
contract (/). 


fu) See Roberts v. Brett (1865), 11 H. L. Cas. 337 ; and see p. 226, ante. 

(w) See title GUARANTEE. 

(~) Compare Lewis v. Hoare (1881), 44 L. T. 66. 

(y) Kingston-on-Hull Corporation vy. Harding, [1892] 2 Q. B. 494. 

(z) Andrews v. Lawrence (1865), 19 C. B. (N. 8.) 768. 

(a) Russell v. Trickett (1865), 13 L. T. 280. 

(b) Stiff v. Lastbourne Local Board (1868), 20 L. T. 339. 

(c) Watts v. Shuttleworth (1861), 7 H. & N. 353. 

(d) Larrison v. Seymour (1866), L. R. 1 C. P. 518. 

(ce) General Steam Navigation Co. v. [olt (1859), 6 C. B. (N. 8.) 550, 584, where 
instalments of price were paid to the contractor before he had done the work in 
respect of which they were payable; Warre v. Calvert (1837), 7 Ad. & El. 143, 
where the contract provided for advances from time to time of not more than 
three-fourths of the value of the work completed, and the sums advanced 
exceeded the whole value of the work; Calvert v. London Dock Co. (1838), 7 
L. J. (cu.) 90, where retention money was advanced to the contractor. 

(f) Tracey v. M‘Cube (1898), 32 0. Re Ir. 21. 








Part XVI.—GUARANTEES AND SURETIES. 


An employer who is sued by the contractor may bring in the 
surety as third party to a counterclaim against the contractor for a 
breach of the contract guaranteed (9). 


Snot. 2.—For Payment of the Contractor. 


587. Sureties to guarantee the payment of the contractor are 
frequent in the case of private employers (h), and they are some- 
times necessary where the employer is a public body, especially 
where the price is payable out of poor rates. 

In some cases there may also be a guarantee for the payment of 
a sub-contractor. In such a case, if there is an obligation on the 
part of the contractor to supply the work within a fixed time 
coupled with a similar obligation on the part of the sub-contractor, 
and the employer waives delay on the part of the contractor, and 
the contractor is lable to pay the sub-contractor in full, the surety 
cannot set up the delay on the part of the sub-contractor as a 
defence in an action by the sub-contractor on his guarantee (Z). 


Sect. 8.—For Financing the Contractor. 


588. In some cases the contractor finds it necessary to obtain 
sureties to guarantee his banking account (k) or other liabilities. he 
may ineur (J), and such sureties are sometimes given a charge over 
the contractor’s interest in the contract. 

The effect of such charges to sureties is similar to other cases 
of assignment of payments to be made under the contract (im). 


Part XVIl—Arbitration Clauses in Building 
Contracts. 


Snot. 1.—In General. 


589. It is very common to insert in building and engineering 
contracts a clause to the effect that, in case disputes arise between 
the contractor on the one side and the employer or. his architect on 
the other, such disputes shall be referred to arbitration. Such 
clauses vary in their scope in different contracts. In some cases 
they include all disputes that may arise without exception ; in others 
only disputes as to particular subjects are to be referred to arbitra- 
tion. In some cases the arbitrator is named or is an independent 


(9) Turner v. Hednesford Gas Co. (1878), 3 Ex. D. 145. 

(h) Andrews v. Lawrence (1865), 19 C. B. (N. 8.) 768, is an instance of such a 
guarantee. 
— (t) Oastler v. Pound (1863), 7 L. T. 852. 

(k) Brice v. Bannister (1878), 3 Q. B. D. 569; Re Asphaltic Wood Pavement 
Co., Lee and Chapman’s Case (1880), 30 Ch. D. 216. 

(1) Heming v. Maline and Tremery (1835), 4 L. J. (EX.) 245. 

{m) See p. 267, ante. 
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person appointed in some prescribed way; in others each party is to 
appoint an arbitrator, and these arbitrators in case of difference 
are to appoint an umpire; while in others, again, the architect or 
engineer is the arbitrator, notwithstanding that he is the agent of 
the employer (n). 

Arbitration clauses in building contracts are to be construed in 
accordance with the general law of arbitration (0), and are governed 
by the Arbitration Act, 1889 (y). 

In the case of an action by a contractor for damages arising from 
an alleged wrongful forfeiture of a contract containing an arbitra- 
tion clause covering the cause of action, the court may exercise its 
discretion by refusing a stay (q). 


Sect. 2.—What is included in an Arbitration Clause. 


890. Whether a particular dispute is within the scope of an 
arbitration clause depends in each particular case on the wording of 
the clause ; and when the arbitration is to be by the architect or 
engineer, the clause should be construed strictly (r). 

Thus a clause providing that disputes in any way relating to 
the contract and the conditions connected with or relating to the 
proposed buildings and works should be referred to the architect 
as arbitrator does not, it would seem, give the architect power 
arbitrarily to determine the final balance due. to the contractor 
on completion (s); and, in the absence of express provisions, the 
architect will not have jurisdiction to decide in his capacity as 
arbitrator whether or not the employer has committed breaches of 
the contract, e.g., by delaying the works or wrongfully ousting the 
contractor (¢). 

Where the reference is to an independent arbitrator or umpire, 
an arbitration clause will apparently be construed rather more 
widely than in the case of reference to the agent of one of the 
parties (u). 





(n) For forms of arbitration clauses see Encyclopedia of Forms, Vol. II., 
pp. 94, 586, 601; and for form of agreement to refer, ibid., p. 109. 

(0) As to the general law of arbitration, see title ARBITRATION, Vol. I. 

(p) 52 & 53 Vict. co. 49. 

(q) Pickering v. Cape Town Rail. Co. (1865), L. R. 1 Eq. 84; and see Nobel 
Brothers Petroleum Production Co. v. Stewart (P.) & Co. (1890), 6 T. L. R. 378; 
contra, Renshaw v. Queen Anne Mansions Co., [1897] 1 Q. B. 662; Parry v. 
Liverpool Malt Co., [1900] 1 Q. B. 339. : 

(r) Northampton Gas Light Co. v. Parnell (1855), 15 C. B. 6380; Tough v. 
Dumbarton Water Works Commissioners (1872), 11 Macph. (Ct. of Sess.) 236 ; 
Lawson v. Wallasey Local Board (1883), 48 L. T. 507; Hutcheson & Co, v. 
Eaton & Son (1884), 18 Q. B. D. 861. 

(s) Paushby v. Birmingham Corporation (1856), 18 C, B. 2. 

(t) Northampton Gas Light Co. v. Purnell, supra ; Moyers v. Soady (1886), 18 
L. Rt. Ir. 499; Swiney and M‘Larnon v. Ballymena Commissioners (1888), 23 
L. I. Ir. 122; Mackay & Son v. Leven Lolice Commissioners (1893), 20 R. (Ct. - 
of Sess.) 1093; Wells v. Army and Navy Co-operative Society, Lid. (1902), 86 
IL. T. 764. But seo Lawson vy. Wallasey Local Board, supra; Levy & Co. v. & 
T'homsons (1883), 10 R. (Ct. of Soss.) 1134. 

(u) Re Mohenzollern Action Gesellschaft fiir Locomotivbau and the City off 
London Contract Corporation (1886), 2 'T. L. R. 470. 
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591. Where there has been abandonment or rescission of the 
contract, the arbitration clause will, 1t would seem, cease to apply 
unless there is a special provision extending the scope of the clause 
to such a case (w), or unless the arbitration clause is sufficiently 
wide to include the question whether such abandonment or rescis- 
sion is a breach of the contract between the parties (a). 

Where a sub-contractor agrees to be bound by the terms of a 
principal contract, which contains a clause referring disputes 
between the employer and the contractor to arbitration, this does 
not operate as a submission to arbitration of disputes between the 
contractor and the sub-contractor (b), unless that term of the 
principal contract is expressly incorporated in the sub-contract (c). 


Szct. 8.—Difference between Arbitration and Certifying. 


592. In cases where the architect or engineer who has to give a 
certificate of approval of the work done is also the person designated 
to act as arbitrator in case of disputes, it is very important to dis- 
tinguish between his duties and powers in his capacity as a certifier 
from those in his capacity as arbitrator. It must also be observed 
that he may be acting in regard to the same matter at one time 
in the one capacity and at another time in the other (d). When 
the architect or engineer is acting in his capacity as certifier the 
provisions of the Arbitration Act, 1889 (e), do not apply, while when 
he is acting in his capacity as arbitrator they do. 

In most cases it is possible to make this distinction, but it some- 
times occurs that a building contract is framed in such a way as to 
make the two capacities inseparable. For instance, where the 
approval or condemnation of work and materials is left to the sole 
discretion of the architect, it would seem that as to these matters 
he is acting during the whole progress of the works in a quast- 
judicial capacity, whereas in other cases he might be acting as 
agent of the employer while the work was being done, and in a 
judicial capacity when subsequently deciding a dispute as to the 
sufficiency of the work or materials. In this former case the 
employer might not discover the negligent approval of in- 
sufficient work etc. until after the expiration of the quast-judicial 
powers of the architect. 


593. The first distinction to be observed is that where architects 
and engineers. have to decide matters by the exercise of their skill 
and knowledge of the particular subject on which they have to give 
a decision, or where their certificate or determination (not award) 


(w) Mansfield v. Doolin (1869), 41. R. OC. L. 17, 25; Bell v. Keesing (1888), 7 
N. Z. L. R. 155. See also General Billposting Co. v. Atkinson (1908), 24 T. L. R. 
289. . 

(a) Renshaw v. Queen Anne Mansions Co., [1897] 1 Q. B. 662; Parry v. 
Liverpool Malt Co., [1900] 1 Q. B. 339. 

(b) Goodwins v. Brand & Son (1905), 7 F. (Ct. of Sess.) 995. 

(c) See Temperley Steam Shipping Co. v. Smyth & Co., [1905] 2 K. B, 791. 

(d) Cross v. Leeds Corporation (1902), Hudson on Building Contracts, 3rd ed., 
Vol. IL, p. 369. 

(e) 52 & 53 Vict. c. 49. See title ARBITRATION, Vol. I., p. 441. 
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is made a condition precedent to the contractor’s right to payment, 
they are not arbitrators (/). 

Where architects or engineers have to decide the value of works 
done by the contractor, they are prima facie valuers, and not 
arbitrators (g). But although a valuation or appraisement is gene- 
rally not an award, if may become so under particular circumstances. 
Thus, where the intention of the parties is that their respective 
cases should be heard and a decision arrived at upon the evidence 
adduced before the person who is to value, then, although the 
object to be arrived at is the ascertainment of the value of the 
works, the matter can properly be considered as an arbitration (h). 

Where the function of the architect in the particular matter is to 
prevent a dispute arising, then heis not an arbitrator, but where 
the agreement is that any dispute shall be inquired of and deter- 
mined by the architect, that may, where there is to be anything of 
the nature of a judicial inquiry, be a submission to arbitration, and 
the determination of the architect may be an award, although it is 
in the form of a certificate (2). 


594. The important question is the intention of the parties. 
If they intend to have a valuation, and not a judicial inquiry, the 
fact of the person named hearing evidence will, not overrule their 
intention, and his determination is a valuation, and not an 
award (k). And it does not matter whether the architect is called 
an arbitrator if the intention of the parties was that he should 
act as a valuer or certifier (0). 

Whether the: clause referring matters arising under the con- 
tract to the architect is intended to provide for a judicial inquiry 
or not, the tendency is to treat the matter as a submission to 
arbitration, even in cases where the subject-matter of the archi- 
tect’s determination may not require a judicial inquiry. But 
when the architect has given his decision as a certifier without 
the contractor having previously claimed to be heard by him, or to 
be allowed to adduce evidence, the tendency will be to treat the 
intention of the parties as being that he should determine by the 
exercise of his skill and judgment, and not judicially (m). 


595. It is also important to distinguish the functions of the 
architect as certifier or valuer from those as arbitrator in view of 





(f) Ranger v. Great Western Rail. Co, (1854), 5 H. L. Cas. 72; Scott v. 
Liverpool Corporation (1858), 28 L. J. (cu.) 230; Wadsworth v. Smith (1871), 
L. RB. 6 Q. B. 332. : 

(7) See Re Carus- Wilson and Greene (1886), 18Q.B.D.7. | 

(hk) On the analogy of a valuation of tenant’s compensation (Le Hopper 
(1867), L. R. 2 Q. B. 367). 

(i) Wadsworth v. Smith, supra, per BLACKBURN, J., at p. 337. — 

k) On the analogy of a valuation of compensation (te Dawdy (1888), 16 
Q. B. D. 426). 

(1) Compare Collins v. Collins (1858), 26 Beav. 3806; Re Hammond and 
Waterton (1890), 62 L. T. 808. | ; 

(m) Goodyear v. Weymouth and Melcombe Regis Corporation (1865), 35 I. J. 
(o. Pp.) 12; Sharpe v. San Paulo Rail. Co, (1873), 8 Oh. App. 597, 601, 6138; 
Laidlaw vy. Ifastings Pier Co. (1874), Jonkings and Raymond, Architect’s Legal 
Handbook, 4th ed., pp. 238, 256. 
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the power to revoke a submission to arbitration by leave of the 
court (n), while an agreement for valuation is irrevocable (0). 

Also if the architect should die, or become incapable, or refuse to 
act, then, if it is an arbitration, a substitute may be appointed by 
the court (pv), while it has been ‘held that this power does not exist 
in the case of persons selected to decide questions by the exercise 
of their skill and judgment (9). 

The same considerations apply in the case of an umpire as in 
that of a reference to the decision of one valuer or arbitrator. 


596. Where a building contract contains a clause by which the 
determination or certificate of the architect 1s made final and con- 
clusive between the parties, or is made a condition precedent to any 
right of the contractor to payment (r), and the contract also con- 
tains a clause by which all disputes are to be referred to arbitra- 
tion, a question arises as to how far the arbitration clause affects 
the certificate clause. 

Where the arbitration clause, as in many cases, In express terms 
excepts certain matters and leaves them to the sole discretion of 
the architect, no arbitration can, arise in respect of these matters 
except by agreement, and, in the absence of.an allegation of fraud, 
neither the court nor the arbitrator has jurisdiction to review the 
determination of the architect as to them (s). 

Where, on the other hand, there is no express restriction of the 
scope of the arbitration clause, the jurisdiction of the arbitrator 
does not apparently extend to review the correctness of measure- 
ments (¢) and valuations (a) where they are made conclusive between 
the parties, or conditions precedent to a right to payment (b). The 
architect or engineer in giving such a certificate is acting so as to 
prevent a dispute arising, and the jurisdiction of the arbitrator only 
comes into existence when a dispute has actually arisen. When 
there are two clauses giving similar jurisdiction either to the 
architect or to the arbitrator, the effect seems to be that when the 
architect has given his certificate before a dispute has actually 


(n) Arbitration Act, 1889 (52 & 53 Vict. c. 2, 49), s. 1. See title ARBITRATION, 
Vol. I. 

(0) ie eae Gas Light Co. v. Parnell (1855), 15 C. B. 630. 

(p) Arbitration Act, 1889 (52 & 53 Vict. c. 49), ss. 5,6. See title ARBITRATION, 
Vol. I., p. 456. 

(9) Re Hammond and Waterton (1890), 62 L. T. 808. 

(r) See p. 210, ante. 


(s) Sharpe v. San Paulo Rail. Co. (1873), 8 Ch. App. 597; Lawson v. Wallasey 


Local Board (18838), 48 L. T. 507. 

(é) Macdonald vy. Malcolm (1855), 17 Dunl. (Ct. of Sess.), 1033. 

(a) Re Meadows and Kenworthy (1897), Hudson on Building Contracts, 
3rd ed., Vol. IL., p. 292. 

(db) Clemence v. Clarke (1880), Hudson on Building Contracts, 3rd ed., Vol. IL., 
p. 41, per LINDLEY, J., at p. 52: ‘‘ What interpretation is to be put upon two 
such “clauses ? I apprehend—and you must give them both effect—it would 
stand in this way ; that if it is capable of being made the subject of a reference, 


it is not to be conclusive for the purpose of that reference, but it is to be con-. 


clusive for every other purpose. That would be the construction I should put 
upon it, assuming that the certificate is a proper subject-matter of reference, 
which I doubt very much indeed.” See also Brunsdon v. Staines Local Board 
(1884), 1 Cab. & El. 272 (a case of extras). 
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arisen it is final and conclusive between the parties, but if a dispute 
has arisen before the architect has certified, then his power of 
certifying is destroyed, and the jurisdiction of the arbitrator 
arises (c). 

Where, however, although the architect has power to give a 
certificate, that certificate 1s not made conclusive between the 
parties, and is not made a condition precedent to payment, such 
a certificate would be subject to an arbitration clause in the 
contract (d). 


597. In some contracts payment has to be made either on the 
certificate of the engineer or on the award of the arbitrator (e). In 
such a case the award of the arbitrator, if there has been arbitra- 
tion, is just as much a condition precedent to payment as the 
certificate would otherwise be (/). 

If the architect, however, purports to decide in his capacity of 
arbitrator questions as to which his determination is conclusive, 
together with other questions as to which he is really an arbitrator, 
he will subject himself, in respect of both classes of matters, to the 
jurisdiction which the court has over him as arbitrator (g). 


598. Where in fact there is, or can be, no dispute, the arbitration 
clause does not come into operation at all (h). 

Where, however, the parties have once actually referred a question 
to arbitration, they will, it would seem, be bound by the award, 
although either might previously have successfully opposed the 
reference to arbitration (2). 


Sect. 4.—Disqualification of Arbitrator. 


599. Although the general law as to the disqualification of 
arbitrators applies to building contracts, just as it does in other 
cases, this class of contracts often presents the peculiarity of the 
person designated as arbitrator being the agent of one of the 
parties. This peculiarity has given rise to much litigation. The 
effect of the decisions is that where an architect has two duties to 
perform, 7.e., to superintend and control the work and to act as 
arbitrator, no honest exercise of his functions in the one capacity 
will disqualify him from acting in the other capacity (ik). Nor will 
even extremely strong expressions of opinion in his capacity of 





(c) Lloyd Bros. vy. Milward (1895), Hudson on Building Contracts, 3rd ed., 
Vol. II., p. 288. See also Clemence v. Clarke (1880), Hudson on Building Con- 
tracts, 3rd ed., Vol. IL, p.41. 

(d) Re Hohenzollern Actien Gesellschaft fiir Locomotivbau and City of London 
Contract Corporation (1886), 2 T. L. R. 470; Lobins v. Goddard, [1905] 1 K. B. 
294. 

(e) Sharpe v. San Paulo Rail. Co. (1873), 8 Ch. App. 597. 

Sf) sbid., per Mevuisit, L.J., at p. 613. 

td Mills v. Bayley (1863), 32 Th. J. (Ex.) 179. 

(h) Arcenock Larochial Board v. Coghill & Son (1878), 5 R. (Ot. of Sess.) 
732. 

(1) Goodwin v. R. (1898), 28 Oan. 8. O. R. 273. 
() Scott y. Curluke Local Authority (1879), 6 R. (Ot. of Soss.) 616. 
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superintendent disqualify him from acting as arbitrator (I), except 
where such expressions shew that he is not open to argument (m). 

Thus, an architect is not disqualified from acting as arbitrator by 
the fact that there is money due to him as architect from the 
employer(n) nor by being subsequently appointed manager to the 
employer (0); nor by holding shares in a company which is em- 
ploying him in a case where the fact is known by the contractor ( p) ; 
nor by subsequently expressing an opinion during the progress of 
the works as to matters in dispute (q) ; nor by complaints of the way 
in which the contractor is performing the works (r); nor by his 
measurements being impeached (s); nor by revising the specifica- 
tions or schedules for the works (¢); nor by the fact that one of 
the parties has brought an action against him, alleging fraud and 
misrepresentation (wv); nor on the ground that he is in substance 
made the judge as to his own competence to advise his employers, 
unless there is sufficient reason to suppose that he will not act 
fairly (2); nor, when the reference is to the principal engineer 
for the time being, by the fact that some other person has been 
put over his head as principal engineer of amalgamated works 
which include the works the subject-matter of the contract (bd); 
nor by the fact that the construction of the work may improve 
his own estate (c); nor unless the court is satisfied that the 
arbitrator cannot deal impartially with the matters in dispute (@), 
or without adjudicating on his own defaults and neglects (e). 


(7) Cross v. Leeds Corporation (1902), Hudson on Building Contracts, 8rd ed., 
Vol. IL, p. 369, where the engineer had characterised the claim of the con- 
tractor on which he was to adjudicate as being ‘‘ outrageous.” 

(m) Nuttall v. Manchester Corporation (1892), 8 T. L. R. 513 ; Baring Brothers 
v. Doulton & Co. (1892), 61 L. J. (Q. B.) 704; Jackson v. Barry Rail. Co., [1893] 
1 Ch. 238 ; Re Frankenberg and Security Co. (1894), 10 T. L. RB. 398. 

(n) Morgan v.. Morgan (1832), 2 L. J. (Ex.) 56. 

(0) Phipps v. Hdinburgh and Glasgow Rail. Co. (1843), 6 Dunl. (Ct. of Sess.) 
1025. 


(p) Ranger v. Great Western Rail. Co. (1854), 5 H. L. Cas. 72. Unless the 
pecuniary interest is known to the builder it will disqualify (Beddow v. Beddow 
(1878), 9°Ch. D. 889). | 

(q) Hughes v. Liverpool Corporation, Annual Practice, 1890-1891, p. 152; 
Jackson v. Barry Rail. Co., [1893] 1 Ch. 238; Ives and Barker v. Willans, 
ieee Ch. 478 ; Halliday v. Hamilton’s (Duke) Trustees (1903), 5 F. (Ct. of 

ess.) 800. 

(vr) Scott v. Carluke Local Authority (1879), 6 BR. (Ct. of Sess.) 616. 

(s) Mackay v. Barry Parochial Board (1883), 10 R. (Ct. of Sess.) 1046. 

(¢) Adams v. Great North of Scotland Rail. Co. (1889), 26 Sc. L. R. 765, 772. 

(u) Belcher v. hoedean School Site and Buildings, Ltd. (1901), 85 L. T. 468. 
See also Buchan vy. Melville (1902), 39 Sc. L. R. 398. : 

(2) Ives and Bacher v. Willans, supra, at p.488 ; Eckersley v. Mersey Docks and 
Harbour Board, [1894] 2 Q. B. 667. 

(b) Re Wansbeck Rail. Co. and Trowsdale (1866), L. R. 1 OC. P. 269, where 
the railway had been amalgamated with other railways, and the person referred 
to was not the principal engineer of the amalgamated railways, though he 
remained engineer of that part which was the subject-matter of the contract. 

(c) Johnston v. Cheape (1817), 5 Dow, 247; Drew v. Drew (1852), 14 Dunl. 
(Ct. of Sess.) 559, affirmed by House of Lords, Times (March 12, 1855). 

(¢) Re Donkin and Company of Proprietors of Leeds and Liverpool Canal 
(1893), 9 T. L. R. 192. 

‘(e) Nuttall v. Manchester Corporation (1892),8 T. L. R.-518; Eckersley v. 
Mersey Docks and Harbour Board, [1894] 2 Q. B. 667; Wells v. Army and Navy 
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Sus-Srcr. f—in General. 


When 600. Architects and engineers are not usually employed under a 
contract written contract when the employment is to design and superintend 
ee a building or works, but in the case where drawings and plans are 
submitted in a competition the published conditions of the competi- 
tion, coupled with the acceptance by the architect, may constitute a 
written contract to employ the successful competitor. 
If the contract between the employer and the contractor contains 
provisions which define, limit, or extend the authority of the archi- 
tect, the authority will be construed strictly, and as not extending 
to confer powers not necessary for the effectual exercise of the 
powers expressly granted (h). 
Wien smder In the case of corporations and local bodies bound to contract 
eeal. under seal (i), the appointment of an architect or engineer requires 
to be under seal (7). 


Sus-SEoT. 2.—Authority as Agent. 


Duties of ' 601. The objects for which an architect or engineer is employed 
architect. comprise the preparation of drawings and plans for the buildings 
or works in contemplation, and also the superintendence of their 
construction, and he generally is, depending on the terms of the 


Co-operative Society (1902), Hudson on Building Contracts, 3rd ed., Vol. II., 

. 376. 
P (7) See also, as to disqualification of the architect as certifier or quasi- 
arbitrator, p. 218, ante. 

(g) Arbitration Act, 1889 (52 & 58 Vict. c. 49), s.11 (1). It is misconduct 
under this section for an arbitrator deliberately to decide contrary to law 
Darlington Wagon Co. v. Harding and Trouville Pier and Steamboat Co., 
1991] 1 Q. B. 245). 

(h) Sharpe v. San Paulo Rail, Co. (1873), 8 Oh. App. 597; Lawson v. 
Wallasey Local Board (1883), 48 L. T. 507; Betts (Frederick), Ltd. v. Pickfords, 
Litd., tae 2 Ch. 87. 

(*) For these, see titles CORPORATIONS ; T.0CAL GOVERNMENT. 

(7) Hunt v. Wimbledon Local Board (1878), 4 C. P. D. 48, approved in Young 
& Co. v. Royal Leamington Spa Corporation (1883), 8 App. Cas. 517; but 
sealing may be dispensed with where the consideration has been executed, if the 
corporation is not one to which the Public Health Act, 1875 (38 & 39 Vict. c. 55), 
a. 174, applies (Lawford v. Billericay Rural District Council, [1903] 1 K. B. 772). 
Seo title Corrorations. Seo Dyte v. St. Pancras Board of Guardians (1872), 27 
L. T. 342. 
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SECT. 4, The parties have agreed on a tribunal, which they knew would 
Disqualifi- not be absolutely impartial, and they must abide by their agree- 
cation of ment(f). But if an arbitrator has misconducted himself, the court 
Arbitrator. may remove him (9). 
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contract, the agent of the building owner or employer in both these —_Srct. 1. 
respects (k). Employ- 

With regard to drawings and plans, although the architect is the ment and 
agent of the building owner, he has no implied authority to warrant Authority. 
that they are correct, or that the work can be carried out in —_ 
accordance with them, or that temporary. constructional works, 
in the case of engineering contracts, are practicable ({). 

If, however, the architect makes representations as to the accuracy Fraud. 
of plans, or as to the quantities of work to be done, or other matters, 
and does so fraudulently, and with the intention that they should be 
acted on, and they have actually been acted on, and that to the 
prejudice of the contractor, the employer will be liable in respect 
‘of them, and cannot escape lability by relying on a clause in 
the contract purporting to throw the onus of inquiry on the 
contractor (m). 

The authority of the architect as agent does not empower him Promises as 
without the knowledge or consent of his employer to make promises {0 waiver of 
that conditions contained in it will be varied or waived (n), and if Gee 
the employer is a corporation, which can only contract under seal, 
the authority must be under seal (0). 

If there are omissions in the plans, drawings, or specifications, Faulty plans 
the architect has no implied authority to order as extras such things 
omitted as are necessary to complete the contract (), or, where the 
scheme 1s impracticable, to order as an extra work which is necessary 
to enable the works to be constructed (q). 

In most cases an architect has to supply detailed or working Working 
drawings during the progress of the work. This duty, however, is 4tWings. 
only to be exercised for the purpose of directing the contractor as 
to the exact manner in which the work described generally in the 
contract plans and drawings is to be done (7). | 


602. Where an architect is merely instructed to prepare plans, Procuring of 
his employment is that of a skilled draughtsman, and not that of tenders. 
an agent, and he has no implied authority to obtain tenders or to 
negotiate for advances (s); but where he has authority to obtain 
tenders, he is entitled to use the customary means of obtaining 
them (t). And further, if the tenders he submits are not accepted 
by the building owner, it would seem that he is entitled to get others 


(k) BR. v. Peto (1826),1 Y¥. & J. 37, at p. 54; Wallis y. Robinson (1862), 3 
F, & F..3807; Avmberley v. Dick (1871), i R. 13 liq. 1; Laidlaw vy. Hastings 
Pier Co. (1874), Jenkins and Raymond, Architect’s s Legal Handbook, 4th ed., 

. 238. 

- (1) Thorn y. London Corporation (1876), 1 App. Cas. 120. 

(m) Pearson (S.) & Son, Lid. vy. Dublin Corporation, [1907] A. C. 351. 

(n) Sharpe v. San Paulo Rail. Oo. (1873), 8 Ch. App. 597. 

(0) Young v. Royal Leamington Spa Corporation (1883), 8 App. Cas. 517. 

(p) Sharpe v. San Paulo Rail. Co., supra. 

é (q) Tharsis Sulphur and Copper Co. v. M‘Elroy & Sons (1878), 3 App. 

as. 1040. 

(r) R. v. Peto, supra, at p. 54; Cooper v. Langdon (1841), 9 M. & W. 60. 

(s) Spratt v. Dornford (1862), Hudson on Building Contracts, 3rd ed., 
Vol. IL., p. 7. 

(t) As to employing a quantity surveyor for this purpose, see p. 309, post. 
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sent in within the time limited, or, if no time is limited, within a 
reasonable time (w). An authority to obtain tenders does not imply 
an authority to enter into a contract with a builder or contractor, 
even when the tender is within the price the employer is prepared 


to pay (a). 


603. In the absence of a special provision to that effect in the 
building contract, the architect has no authority to dismiss the 
contractor from his employment, but such a power is usually 
inserted in contracts in the form of a forfeiture clause (0). 


604. The authority of the architect to designate persons as sub- 
contractors or specialists (i.¢., persons to manufacture or supply 
special articles) depends on the terms of the contract in each case, 
and this may become important in considering the question to whom 
these sub-contractors are to look for payment (c). 


605. The architect or engineer has no general authority to vary, 
waive, or dispense with any conditions contained in the contract 
without being specially authorised to do so; and even where he is 
authorised by the contract to give directions as to the manner in 
which the work is to be carried out, he can only give such directions 
as fall within the contract, and may not vary the whole scheme 
of the proposed works (d), or allow the substitution of entirely 
different materials for those specified in the contract (e). 


606. An architect or engineer has authority to order extras only 
when the contract so provides, and then only to the extent provided 
therein. He cannot order work as an extra, or certify for materials 
as having been supplied, when in fact the work has not been 
done, or the materials supplied (f). The architect or engineer 
cannot waive or dispense with a condition that extras shall be 
ordered in writing, or any similar condition (g). If, however, he 
has power by a final and conclusive certificate to adjust the amount 
payable by the employer to the contractor, the employer must pay 
the amount certified for if the certificate is honestly given, although 
the certificate may include work not done, or materials not supplied, 
or extras not executed or work properly included in the contract 
work or extras not ordered in the’ manner prescribed by the 
contract (h). 


‘(u) See Tetley v. Shand (1871), 25 L. T. 658; Imperial Ottoman Bank v. Cowan 
(1873), 29 L. T. 52; Borrowman v. Lree (1878), 4 Q. B. D. 500. 

(a) On the analogy of an estate agent (Hamer v. Sharp (1874), L. R. 19 Hq. 
108). See title AczeNoy, Vol. I., p. 166. 

(b) Sce p. 249, ante. 
‘6 See p. 275, ante. 

(d) RR. v. Peto (1826), 1 Y¥. & J. 87; Sharpe v. San Paulo Rail. Co. (1878), 8 Ch. 
App. 597; Ramsay v. rand (1898), 25 B. (Ct. of Sess.) 1212. 

(e) Steel v. Young (1907), 9 I*. (Ot. of Sess.) 360. 

(f/) In the same way as shipowners are not liable on bills of lading for goods 
which havo not been shipped (Grant v. Norway (1851), 10 O, B. 665). And see 
Sharpe v. San Paulo Liail. Oo., supra. 

(7) See p. 234, ante. 

(1) Goodyear v. Weymouth and Melcombe Regts Cor poration (1865), 35 L. J. 
(0. PB.) 12; Connor & Solley v. Belfast Water Commissioners (1871), 6 I. R. O, L. 





Part XVIII.—ARCHITECTS AND ENGINEERS. 


607. Architects and engineers, instead of employing a quantity 
surveyor to take out quantities for the purpose of tenders, sometimes 
take out the quantities themselves (7). It is doubtful whether any 
authority to do this can be implied (h). 

Many building and engineering contracts provide that deviations 
are to be measured up and paid for in accordance with a schedule 
of prices. If the architect or engineer has by the contract to 
certify the balance due to the contractor, he would have implied 
authority to measure the deviations for that purpose (/). 


608. So long as an architect acts honestly and within the scope 
of his.employment as agent of the employer, he can incur no 
personal liability for his acts to the contractor (m). 

If an architect or engineer exceeds his authority in ordering 
additional works of the contractor, he may incur liabilities towards 
the contractor for breach of warranty of authority (n), but as such 
unauthorised acts would not bind his employer, it would seem that 
he could hardly incur any lability towards his employer(o) in 
respect of them. 3 


Sect. 2.—Duties of Architects and Engineers. 
- Sus-Sect. 1.—Professional Skill and Care. 


609. Although architects and engineers do not require to possess 
any diplomas or qualifying certificates, they are bound to possess a 
reasonable amount of skill in the art or profession they exercise for 
reward, and to use a reasonable amount of care and diligence in the 
carrying out of work which they undertake, including the prepara- 
tion of plans and specifications (p). livery person who enters into 
a profession undertakes to bring to the exercise of it a reasonable 
degree of care and skill (gq), and represents himself as understanding 
the subject and qualified to act in the business in which he professes 
to act (a). The employer buys both skill and judgment, and the 


55; Laidlaw v. Hastings Pier Co. (1874), Jenkins and Raymond, Architect’s Legal 
Handbook, 4th ed., p. 288; Lapthorne v. St. Aubyn (1885), 1 Cab. & El. 486. 

(i) This was the course pursued by the architect in Young v. Blake (1887), 
Hudson on Building Contracts, 3rd ed., Vol. IL., p. 106. 

(k) See, however, Lansdowne v. Somerville (1862), 3 F. & F. 236, in which case 
KEATING, J., left the following questions to the jury: ‘‘ Was there such a 
custom [for the architect to take out the quantities], and was it known to the 
parties, and did they contract on the footing of the custom?” The jury found 
that there was such a custom known to the parties on the footing of which they 
contracted. 

(2) Beattie v. Gilroy (1882), 10 R. (Ct. of Sess.) 226. 

(m) See p. 301, post. | 

(n) See title AGENcy, Vol. I., p. 221. 

Of See p. 295, post. 

(p) Badgley v. Dickson (1886), 138 Ontario Appeals, 494, per OsuER, J.A., at 
p. 500; Beck v. Smirke (1894), Hudson on Building Contracts, 3rd ed., Vol. IL., 
p. 286 (surveyor). 

(q) Lanphier vy. Phipos (1838), 8 C. & P. 475, per TInDAL, O.J., at p. 479 
(surgeon). 

(a) Jenkins v. Betham (1854), 15 C. B. 168, per JeRvis, O.J., at p. 188 (sur- 
veyor and valuer) ; Harmer v. Cornelius (1858), 5 C. B. (N. s:) 286, per WILLES, 
J., at p. 246 (scene painter). See title BAILMENT, Vol. I., pp. 559, 560. 
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architect ought not-to undertake the work if it cannot succeed, and 
he should know whether it will or not (0). 

Where the directions of the employer to the architect are sus- 
ceptible of more than one meaning, and the architect honestly, but 
erroneously, adopts the one which his employer did not intend, he 
will not be lable (c). 


610. As to the amount of skill required, the architect or 
engineer need not necessarily exercise an extraordinary degree of 
skill. It is not enough to make him responsible that others of far 
greater experience or ability might have used a greater degree of 
skill, or even that he might have used some greater degree. The 
question is whether there has been such a want of competent care 
and skill, leading to the bad result, as to amount to negligence (d). 

The duty of the architect to employ this competent degree of 
skill is only applicable, however, to the exercise of his functions as 
agent of his employer, and not to his exercise of those as arbitrator 
or quast-arbitrator (e), for when he is acting in the latter capacities 
he is not liable either for want of skill or for negligence (/). 

Where an architect or engineer is employed upon works which 
involve the use of some new invention with which he has no 
practical acquaintance, and he has not.professed that he is 
acquainted with it, his failure may not render him lable for want 
of skill (g). | | 

The professional skill and care required from architects and 
engineers can be more conveniently considered in detail in con- 
nection with the liabilities of architects or engineers to their - 
employers (h). 


SuB-SEcT. 2.—Quasi-judicial Duties. 


611. In most building and engineering contracts the architect 
or engineer, in addition to his duties as agent of his employer, has 
to perform certain duties of a quasi-judicial nature, such as deciding 
between the parties whether work and materials are such as are 
specified in the contract, valuing as between the parties, and deter- 
mining questions which may arise between them. He is then in a 
position which is similar to that of an arbitrator or an average 
adjuster, and in that position is not liable to his employer either 
for want of skill, ignorance of law, or negligence (i). 

Careful discrimination is necessary to separate the functions of an 
architect or engineer in these two capacities (A). | 

Besides these quasi-judicial functions as certifier or valuer, 


(b) Duncan v. Blundell (1820), 3 Stark. 6, per BAYLEY, J., at p. 7. 

c) See Jreland v. Livingston (1872), L. R. 5 H. LL. 395. 

ti Seo Lich v. Pierpont (1862), 3 I’. & I*. 35 (medical man). 

e) Chumbers v. Goldthorpe, [1901] 1 K. B. 624, C. A. 

J) Sce para. 611, infra. 

(y) Turner v. Garland and Christopher (1853), Hudson on Building Contracts, 
3rd ed., Vol. II., p. 2. 

h) Seo p. 295, post. 

t) Chambers v Coldthorpe, supra. 

(k) Jenkins v. Betham (1854), 15 C. 13. 168, per Jervis, OW., at p. 188. Seo 
this point fully discussed p. 283, ante. 
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in many instances the architect or engineer employed to supervise SECT. 2. 
the work is nominated in the contract as the arbitrator to decide Duties of 


disputes which have actually arisen in respect of the same work (). ere a 
| an 
Sus-Srcr. 3.—Delegation of Duties. Iingineers. 


612. The employment of an architect or engineer being a Hdxtent of 
personal contract, he cannot delegate his duties entirely (m). But power to 
he need not individually go into every matter in detail (n), and may “leste- 
make use of the skill and labour of others in the performance of 
his duties (0). The ordinary course of business would make it 
unreasonable and impossible for the architect or engineer to be 
constantly on the site, supervising the construction of every part 
of the works, and taking upon himself the functions of a clerk 
of the works. The architect or engineer, however, is responsible 
for the acts and defaults of the subordinates to whom he intrusts 
the superintendence of details (p). The architect is not entitled 
to rely implicitly on the judgment of the clerk of the works, and, 
although a clerk of the works may be appointed by the employer, 
the architect may be liable to his employer for the clerk of the 
works’ negligence (q). | 


Sus-SEcT. 4.—Personal Contracts. 


613. The contract of employment of an architect or engineer is Death etc. of 

a personal one, and consequently there is an implied condition that architect. 
the contract shall only continue so long as the person employed 

remains alive, and in sufficiently good health to perform his part 

of the contract. For this reason the death, insanity, or con- 

tinued disablement by illness of the architect dissolves the con- 

tract of employment (7), and neither party (nor in case of death 

the representatives of. the deceased) can bring an action for 

the breach, which has in fact been brought about by the act 

of God (s). - 


614. In case of temporary illness, the omission to perform the miness of 
services contracted to be supplied would not entitle the employer to architect. 
rescind the contract, except where constant personal supervision 
had been stipulated for (¢). 


(7) See p. 281, ante. 
(m) Ranger v. Great Western Rail. Co. (1854), 5 H. L. Cas. 72, 117. 
(n) Clemence v. Clarke (1880), Hudson on Building Contracts, 3rd ed., Vol. IT., 
. 41. 
(0) Kirkwood v. Morrison (1877), 5 R. (Ct. of Sess.) 79; and see British 
Waggon Co. v. Lea (1880), 5 Q. B. D. 149. 
p) Moneypenny v. Hartland (1824), 1 C. & P. 352, 354. 
q) Saunders vy. Broadstairs Local Board (1890), Hudson on Building Con- 
(Onto srd_ed., ia II., p. 159; Lee v. Bateman (Lord) (1893), Times 
ctober 31, 1898). , 
(r) Boast v. Firth (1868), L. R. 4 C. P. 1 (apprentice); Robinson v. Davison 
oe \), e S ee 269 (concert singer); Grove v. Johnston (1889), 24 L. RB. 
r. Jo2 (rate collector). 
ti See title CONTRACT. 
(¢) Cuckson v. Stones (1858), 1 E. & EH. 248. See Poussard v. Spiers (1876), 1 
Q. B. D. 410; as to payment of architects and engineers in case of death etc. . 
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615. If the contract has relation to the personal conduct of the 
party who dies or retires, his death or retirement puts an end to 
the contract, but it is not so if the contract has no such relation (a). 


SuB-SEoT. 5.—Duration of Duties. 


616. The employment of an architect or engineer in the 
capacity of agent of the building owner or employer may be 
determined at any moment, with or without good cause. The only 
remedy of an architect who has been dismissed without good cause 
ig an action for damages (b), as the court will neither decree 
specific performance of the contract of employment, nor grant an 
injunction restraining the building owner from employing another 
architect (c). 


617. When the architect or engineer is, by the terms of the con- 
tract, to give decisions in a quasi-judicial capacity, and he alone is 
the person to give such decisions, the building owner has no right 
to prevent him acting, though he may dismiss him from his service, 
and he cannot revoke the agreement to abide by the decision of the 
architect (d), but where the person designated to perform those 
functions is described as “the architect or engineer of the employer 
for the time being,” or as “ A.B. or other the architect for the time 
being,” the building owner can appoint another person to act as 
architect or engineer. Who is the architect for the time being in 
the case of his acting as arbitrator depends upon who is the person 
coming under that description at the time when the dispute 
arises (¢). In the case of a certificate the person entitled to give 
it would seem to be the architect at the time when the certificate 
is to be given (f/f). . | 

In case the employer should attempt to dismiss the architect or 
engineer, and should prevent him from going on to the site of the 
works for the purpose of measuring and certifying, the court will 
grant a mandatory order compelling the employer to allow the 
entry for the purposes of valuation (g). 





during the course of their employment, see Davison v. Reeves (1892), 8 T. L. R. 
391; and p. 305, post. 

(a) Phillips v. Alhambra Palace Co., [1901] 1 K. B. 59, per Lord ALVERSTONE, 
C.J., at p. 63. 

(0) Hickey v. Browne (1842), 41. L. R. 277. 

(c) See title ConTRAcT. 

(d) Mills v. Bayley (1863), 2 H. & O. 36. See also Murray v. Cohen (1888), 9 
New South Wales L. R. Eq. 124. | 

(e) Ranger v. Great Western Rail. Co. (1854), 5 H. L. Cas. 72; Le Wansbeck 
Rail. Co. and Trowsdale (1866), L. R. 1 O. P. 269; Strachan v. Cambrian 
Railways (1905), Hudson on Building Contracts, 3rd ed., Vol. IL, p. 398. 

(f) See Kellett v. Stockport Corporation (1906), 70 J. P. 154. In America the 
view has been taken that it must be the architect omployod during the con- 
struction of the particular work to which the certificate is to apply, as he alone 
has the requisite knowledge (Wangler v. Swift (1882), 90 N. Y. (Ct. of Appeal) 
38). 
ty Smith vy. Peters (1875), L. KR. 20 Iq, 511. 
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Szcr. 3.—Liabilities of Architects and Engineers to their 
Employers. 


Sus-SxEocr. 1.—Jn General. 


618. If an architect acts without due care and skill(h) in the 
designing or supervision of the works intrusted to him, the building 
owner is entitled to dismiss him (2). Besides this, the architect 
or engineer will forfeit either wholly or in part his right to remune- 
ration, as a person who holds himself out as skilled in any art 
cannot recover for services which are useless, and which by the 
ordinary exercise of reasonable skill he ought to have known would 
be useless, for the object in respect of which he was employed (/). 
In addition to this, if the negligence or want of skill of the architect 
or engineer has occasioned loss to his employer, he will be liable 
to the latter in damages (k). These are not limited to the amount 
of the remuneration which under the agreement the architect or 
engineer was to receive, but are measured by the actual loss occa- 
sioned to the employer (J). The employer can set up such a claim 
for damages as a defence to an action by the architect or engineer 
for his fees, as well as by way of counterclaim, or in a separate 
action for damages (m). 


619. The question whether the architect or engineer has used a 
reasonable and proper amount of care and skill is one of fact, and 
appears to rest on the consideration whether other persons exer- 
cising the same profession, and being men of experience and skill 
therein, would or would not have acted in the same way as the 
architect in question (7). 

It is evidence of ignorance and unskilfulness in any particular to 
act contrary to the established principles of art or science which 
are universally recognised by members of the profession (0). 


620. It is part of the duty of an architect to ascertain and to 
comply with the requirements of all public and local statutes 


(h) See p. 291, ane. 

(«) Harmer vy. Cornelius (1858), 5 C. B. (N. 8.) 236. 

(7) See title AGENoy, Vol. I., p. 196. 

(k) Gordon v. Millar (1858), 1 Dunl. (Ct. of Sess.) 832; Armstrong v. Jones 
(1869), Hudson on Building Contracts, 3rd ed., Vol. IL., p. 15; Hilisen v. Laurie 
(1878), Times (February 19, 1878); Rogers v. James (1891), 56 J. P. 277, 

(1) Saunders v. Broadstairs Local Board (1890), Hudson on Building Con- 
tracts, 3rd ed., Vol. I., p. 159. 

(m) Davies vy. Hedges (1871), L. R. 6 Q. B. 687; Mondel v. Steel (1841), 8 
M. & W. 858; Armstrong v. Jones, supra; Saunders v. Broadstairs Local Board, 
supra; Rogers v. James, supra; and see title DAMAGES, 

(n) See Chapman y. Walton (1833), 10 Bing. 57, per TInDAL, O.J., at p. 63: 
‘It is not only an unobjectionable mode, but the most satisfactory mode, of 
determining this question to show by evidence whether a majority of skilful 
and experienced brokers would have come to the same conclusion as the defen- 
dant. If... as many out of a given number would have been of his opinion 
as against it he who only stipulates to bring a reasonable degree of skill to the 
performance of his duty would be entitled to a verdict.” 

(0) See Slater v. Baker (1767), 2 Wils. 359. : 
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regulating buildings in the locality of the building, and with all 
sub-statutory legislation, such as bye-laws (p), made under them. 
Ignorance or disregard of the legal requirements as to buildings 
may result not only in a fine on the employer, but also in an order 
for the whole or part of the building to be pulled down (q), and 
the architect would be liable to his employer for the loss go 
incurred (r). The knowledge of the law which an architect is 
expected to have is not a minute and accurate knowledge, but a 


. knowledge of the general rules of law applicable to the exercise of 


his profession (s). 

Failure on the part of the architect to submit plans to the proper 
authorities, or to give the notices required by law, may involve the 
employer in penalties, and even if the contractor has undertaken to 
give all the necessary notices, it would seem that it is still the duty 
of the architect in superintending the work to see that the con- 
tractor does so, at any rate in so far as the notices are building 
notices, or on the contractor’s default to do so himself or inform 
his employer. Where a judicial decision has altered what was 
previously supposed to be the law affecting a particular profession, 
it seems to be the duty of persons practising that profession to 
acquaint themselves within a reasonable time with the effect of 
such a decision and to act accordingly in the exercise of their 
profession (t). 

If the building owner, however, knowingly instructs the architect 
to design a building which will contravene the law, the architect 
will incur no lability; but, on the other hand, 1t would seem that 
he would not be able to recover any fees for superintendence, as a 
contract to build in contravention of an Act of Parliament is 
illegal (a). 


621. As regards private rights, the architect should inquire from 
his employer as to the existence of any easements or restrictions 
affecting the site, and must in the preparation of his design avoid 
infringing them. The employer owes a duty to his neighbours not 
to infringe their rights, and cannot so delegate the execution of 
building operations to a contractor as to relieve himself from 
that obligation (bd). 

The architect or engineer may render himself liable to an 
adjoining owner by preparing plans and superintending work 
which necessitates a trespass on the adjoining owner’s land (c). 


(») James vy. Masters, [1893] 1 Q. B. 356. 

(7) See Hopkins v. Smethwick Local Board (1890), 59 L. J. (a. B.) 250, and 
title Pusiio JIEALTH Ero. 

(r) On the principle of Zadley v. Baxendale (1854), 9 Iixch. 341, 354. See title 
DAMAGES. 

(8) Jenkins vy. Betham (1855), 15 O. B. 168, per JERvis, C.J., at p. 189. 

(4) See Lee v. Walker (1872), L. R. 7 OC. P. 121. 

(a) Stevens v. Gourley (1859), 7 O. B. (N. 8.) 99. See also Stone v. Cartwright 
(1795), 6 Torm Rep. 411. 

(Lb) Cubitt v. Porter (1828), 8B. & O. 257; Power v. Peate (1876), 1Q. B.D. 
321; Hughes v. Percival (1883), 8 App. Cas. 443; Jolliffe v. Woodhouse (1894), 
10 'T. Ju. R. 553. See also p. 315, post. - 3 

(c) Monks vy. Dillon (1884), 12 LR. Ix, 321. 
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Sus-Srot. 2.—Liability for Failure to examine Site, Foundations ete. 


622. If an architect or engineer fails to exercise reasonable 
precaution in the examination of the site on which the works are 
to be constructed, and does not ascertain the circumstances affecting 
it, such as the nature of the soil and strata, the existence and 
condition of buildings thereon, whether there are rights of way, or 
of light and air, or other easements affecting it, and consequently 
his plans are defective or impracticable, he may be lable to his 
employer for any loss occasioned to him thereby (d); and the fact 
that the builder or contractor is liable to the. employer under a 
contract to construct the works, notwithstanding the defective plans, 


will not necessarily exonerate the architect or engineer, the employer 


having a double remedy and being entitled to bring an action 
against either the architect or the builder, or against them both (¢). 


Sus-Sxcr. 8.—Liability as to Plans, Specifications ete. 


623. The liability of an architect or engineer in respect of plans, 
drawings, and specifications may arise either through their being 
defective or incomplete, or through their not being supplied to the 
contractor either at all, or in proper time. 

The design of a building or of works may be defective or incom- 
plete, for example—(1) as not being in accordance with the art and 
science of architecture, or opposed to sound principles of building 
or engineering ; (2) as not being in accordance with the instructions 
of the employer ; (8) as contravening statutes and bye-laws; and 
(4) as disregarding restrictions imposed on the use of the land, 
either by public or private rights. 

The mere approval of the plans and specification by the employer 
will not exonerate the architect or engineer from liability when the 
design of the works is structurally defective, or does not carry out 
the instructions of the employer, although the employer has been 
told by the architect or engineer to examine them (/). 

The measure of damages, where the design of the work is 
impracticable or useless, must depend upon whether the work has 
been commenced or not. If the work has not been commenced, the 
damages would be the amount of any fees the architect or engineer 
had been paid, and any other losses incurred by the employer 
which are the immediate and probable consequence of the architect’s 
negligence. Ii, however, a contract has been entered into with a 
contractor, the damages will be added to by any proper claim made 
by the contractor for work thrown away and loss of profit on the 
contract, 1f the work in consequence of the useless design is 
abandoned. Where unnecessary works have been specified the 
measure of damages would appear to be the amount paid or payable 
for such unnecessary works, while where work which should have 
been specified has been omitted by the architect, and has to be paid 


(d) Moneypenny v. Hartland (1826), 2 C. & P. 878; Columbus Oo. v. Clowes, 
[1903] 1 K. B. 244. 

‘(e) Brown v. Laurie (1854), 5 Lower Canada Reports, 65. 

(f/f) Smith v. Barton (1866), 15 L. T. 294 (valuer). 


H.L.-—Ill. L 
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for in addition to the contract price, the measure of damages will 
not necessarily be the whole cost of the omitted work, although it 
might be. 


624. Where, by reason of a failure or delay in the supplying of 
plans, the contractor becomes entitled to rescind the contract alto- 
gether, or is released from his obligation to complete the works 
within the specified time etc., the architect or engineer may become 
liable to his employer for the loss incurred by him (g), and part of 
such loss may be the loss of the rent or profit which would 
have been derived from the building or the loss of interest on his 
money (h). 


625. Plans and drawings prepared by architects and engineers 
are, in the absence of a special agreement, the property of the 
person who pays for them, and even if there were a custom that 
the architect should retain them, such a custom would be 
unreasonable (2). 


Sus-Sect. 4.—Liability as to Quantities. 


626. If the architect himself takes out the quantities, and does 
so negligently or unskilfully so as to make them greater than they 
should be, thus increasing the price, he will be liable to his 
employer (7) if the terms of the contract between builder and 
building owner are such that the excess cannot be taken into 
account and deducted from the moneys due to the builder. 


Sus-Sgcr. 5.—Liability by recommending.the Acceptance of a Tender. 


627. An architect or engineer does not warrant the solvency or 
capability of a builder or contractor whose tender is accepted, but 
he is bound to give his employer the benefit of any information he 
may have in respect of such solvency or capability, and not to 
allow his employer to enter blindly into a contract with a person 
whom he has any reason to suspect of being impecunious or 
inefficient. And it would seem, depending on the circumstances, 
that he might be liable for not making reasonable inquiries (4). 


Sus-Secr. 6.—Liability as to Superintendence. 


628. Although an architect is not expected to be constantly on 
the works, and to supervise every detail, it 1s not sufficient for him 
to pay occasional visits and to get any defects which he may happen 
to notice set right; his duty is to give such an amount of super- 
vision as will enable him to give an honest certificate whether or no 


(y) On the principle of /udley v. Baxendale (1854), 9 Exch. 341, 354; see 
title DAMAGES. 

(kh) Seo Lhe Marpessa, [1906] P. 95, C. A., affirmed [1907] A. C. 241. 

(() Beresford (Lady) v. Driver (1851), 20 I. J. (dir.) 476; Hbdy v. M‘Gowan 
(1870), Ifudson on Building Contracts, 3rd ed., Vol. LI., p. 18; Gibbon v. Pease, 
(1905] 1K. B. 810. | 

(7) Seo M‘Connell v. Kilgallen (1878), 2 1. It. Ir. 119, 121. As to quantity 
survoyor’s liability under similar circumstances, soo p. 312, post. 

(k) See Leys vy. Tindall (1861), 1 B. & 8. 296. 
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the work has been done in accordance with the contract (J). And 
though his supervision may be partially, as to matters of detail, 
intrusted to subordinates, such as clerks of the works, inspectors etc., 
the architect or engineer cannot exonerate himself by saying that 
the negligence was theirs (m). 

The failure of the architect or engineer to discover at the time 
that the work done or materials supplied are not up to the standard 
of the contract may involve the employer in loss, where the 
employer’s rights against the contractor are limited to having such 
defects made good as were ascertainable at some particular time (7). 
The loss to the employer, due to the engineer’s negligence, in such 
a case might be the difference between the amount for which the 
builder or contractor is actually liable and the whole cost of the 
repairs, or the whole expense of rectifying the defects. 


Sus-SrecT. 7.—Liability as to Certificates and Measurements, 


629. Hixcept where the valuation or certificate is given by the 
architect or engineer acting in a quasi-judicial capacity, he is liable 
to his employer for all negligent or unskilful measurement and 
valuation of work done. If the architect should negligently or 
unskilfully over-estimate the amount of progress certificates, 
the employer might, in the event of the builder or contractor 
becoming bankrupt, have to complete the work at his own expense, 
and so lose the amount by which the builder had been overpaid (0). 


Sus-Secr. 8.—Liability for Fraud and Secret Commissions. 


630. Any fraudulent or dishonest act on the part of an architect 
or engineer will render him liable to his employer. In particular 
such hability would arise in the case of an architect receiving some 
secret commission or bribe from the builder. Any such contract, 
whether resulting in loss:to the employer or not, makes the archi- 
tect liable to an action on the part of his employer, for no agent 
can retain secret profits made at his principal’s expense (p). 

It is a-practice among some architects to insert a provision in 


~~ the quantities that the builder shall pay the architect for copies of the 


specification and drawings which are necessary for the execution of 
the works. Such payments received by the architect from the 
builder, if made without the knowledge of.the building owner, 
are a breach of the right of the employer to demand the faithful 
services of the architect to the exclusion of any arrangement with 





(1) Jameson v. Simon (1899), 1 F. (Ct. of Sess.) 1211. 

(m) Armstrong v. Jones (1869), Hudson on Building Contracts, 3rd_ed., 
Vol. Il., p. 15; Saunders v. Broadstairs Local Board (1890), Hudson on 
Building Contracts, 3rd ed., Vol. IT., p. 159. 

(n) Re Lrent and Humber Co., Hu parte Cambrian Steam Packet Co. (1868), 
L. BR. 6 Eq. 396. | 

(0) In a Canadian case, Irving v. Morrison (1877), 27 Upper Canada CO. P. 242, 
an architect was held to be liable to his employer for the amount of the loss 
so occasioned. . . 
ae A i vy. James (1891), 56 J. P. 277; and see title AcuNcy, Vol. I., pp. 

9—191, 
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the persons whose work he has to supervise (q). Desides, if the 
building owner has already arranged with the architect to pay him 
for such services, the architect would be. obtaining payment twice 
over. Architects also, when they take out quantities for the 
purpose of tenders, frequently provide that payment for such 
services shall be made by the builder to them, out of the first or 
other instalments payable under the contract. A provision of this 
kind is open to strong objection, because the architect becomes 
the creditor of the builder, and this may interfere with the honest 
discharge of his duties. If the architect does render such services, 
he should render them to his employer and look to him for 
payment (7). 

No one has a right to recover any secret commission from 
the builder or contractor, as the consideration for the contract 
to pay 1s corrupt (s). 

The courts will not listen to any evidence of custom or usage of 
agents to take such secret commissions (¢). 


631. In cases where there is a condition in the contract that 
deviations shall be measured up, the architect’s charge for this 
work is sometimes added to the builder’s charge for extras and 
certified for by the architect. This is objectionable, for if this work 
is included in the work paid for by the architect’s commission, it 
would be a fraud on the part of the architect to certify a payment 
to the builder including charges of the architect which the building 
owner is not liable to pay; while, if the work is not included in 
the architect’s commission, the including such charges in those of 
the builder and certifying for them is a breach of the duty of the 
architect to his employer. In some cases architects employ a clerk 
or other nominee to prepare the bills of quantities (whether for 
tenders or for extras and omissions), whose name is made to appear 
as the quantity surveyor, but who, though he takes the fees from 
the builder, hands them over to the architect. Such a course of 
proceeding seems to be a fraud on the building owner (a). 


632. It is now a misdemeanour to give or receive any considera- 
tion for an agent’s doing or forbearing to do any act in relation to 
the business of his principal (0). 





(q) See Harrington v. Victoria Graving Dock Co. (1878), 3Q. B.D. 549. 

(r) With regard to this tho Royal Institute of British Architects state, in 
their Schedule of Professional Practice, that if an architect should take out 
quantities for tenders, he should do so with the concurrence of his employer, 
and that it is desirable that the remuneration for this work should be paid 
by the employer. See clauso 18 of the Royal Institute of British Architects 
Schedule of Professional Practice Revised, 1898. 

(s) Harrington v. Victoria Graving Dock Co., supra. 

(t) Bulfield v. Howrnier (1894), 11 T. La. R. 62, per Lord RusseLn or KIt- 
LOWEN, O.J. Seo, howovor, //olden vy. Webber (1860), 29 Beav. 117. 

(a) Seo Panuma and South Pacific Telegraph Oo. v. India-rubber, Gutta Dercha 
and U'eleyraph Co. aoe 10 Ch. App. 515. Sce also Le Canadian Oil Works 
Corporation, Ilay’s Cause (1875), 10 Ch. App. 593 ; Salford Corporation v. Lever, 
(1891] 1 Q. B. 168, C. A.; Me North Australian Territory Co., Archer's Cuse, 
fis] 1 Ch. 822, CG. A. . 

(b) Prevention of Corruption Act, 1906 (6 Edw. 7, c. 31), s.1(1). See title 
Criminal LAW AND PROCEDURE. 
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Sror. 4.—Liabilities of Architects and Engineers to Contractors. 
Sus-SEor. 1—Jn General. 


633. As there is no contractual relation between the architect or 
engineer and the builder or contractor, no liability in respect of 
negligence or want of skill can arise (c), and the contractor has no 
ground of action against the architect (d) so long as the architect or 
engineer acts honestly and within the scope of his authority as 
agent of the building owner or employer. He does not in any 
way warrant that his employer is solvent, or that he will pay 
the price, or that he will act reasonably, or that he will observe the 
terms of the contract. 

Further, an architect or engineer, being an agent with a dis- 
closed principal, does not in any way incur a lability to pay for the 
work, unless, of course, he has in some way led the person 
employed to believe that payment was to come from himself (e). 
Where there is a written contract the obligations are defined. 

If, however, the architect should exceed his authority without 
the knowledge of the builder, and thus cause him to provide work or 
materials or otherwise to incur expense for which the employer is 
not responsible, the architect will be liable to an action by the 
builder or contractor for breach of warranty of authority (/), 
whether the architect had a bond fide belief that he was authorised 
to do what he did or not (g); while if the groundless assertion of 
authority was made fraudulently, the builder or contractor can bring 
an action for deceit or misrepresentation against the architect or 
engineer (h). If the contractor knew, or could have known, the 
limits of the architect’s authority, as, for instance, from the terms of 
the building contract, this is an answer to an action for breath of 
warranty of authority (2). - 


634. The measure of damages in case of breach of warranty of 
authority seems to be the amount that will indemnify the con- 
tractor and put him in the same position as if the act of the 
architect had been within his authority. Thus the contractor 
would be entitled to recover the cost of the work ordered without 


(c) Le Lievre v. Gould, [1893] 1 Q. B..491, 0. A., per Lord EsHer, M.R., at 
p. 497: ‘‘The question of lability for negligence cannot arise at all until it is 
established that the man who has been negligent owed some duty to the 
person who seeks to make him liable for his negligence. What duty is there 
when there is no relation between the parties by contract? A man is entitled 
to be as negligent as he pleases towards the whole world if he owes no duty 
to them.” | 

(d) Ambrose v. Dunmow Union (1846), 9 Beav. 508, 515; Robertson v. Fleming 
(1861), 4 Macq. 167; Stevenson v. Watson (1879), 4 C. P. D. 148. 

(e) See Chidley v. Norris (1862), 3 F. & F. 228, and title AczNnoy, Vol. L., 

. 220. 


(f) Randell vy. Trimen (1856), 18 C. B. 786; Collen v. Wright (1857), 8 
a ‘Sco Howard y. Sheward (1866), L. R. 20. P. 148, and title Aznoy, Vol. 
mes Lulbrook v. Barrett (1877), 46 L, J. (c. P.) 798; Stevenson v. Watson, 
*G) Halbot v. Lens, [1901] 1 Oh. 344. 
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authority, together with a reasonable profit, and the costs which 
he has had to pay in the course of any litigation caused by the 
breach of warranty of authority (k). If the warranty is fraudulent, 
the architect will be open to an action for deceit, as well as for 
breach of warranty of authority ((). 

An architect or engineer may also make himself liable to persons 
supplying materials for the works, if he orders such materials 
without naming his principals (mm). 


SuB-SEcT. 2.—Liability for Plans, Quantities etc. 


635. An architect or engineer does not warrant to the builder or 
contractor the practicability of the plans, drawings, and specifica- 
tions prepared by him, or of the temporary means of construction 
indicated in the specification. It is the duty of the contractor to 
investigate these matters for himself, and any usage for him to rely 
on the drawings or specifications is bad (n). If he does not inquire 
into the matter he runs the risk of not being able to carry out the 
work, and must take the consequences (0). 


636. In the same way the architect or engineer does not 
warrant the correctness of the bills of quantities supplied to the 
persons who propose to tender, whether they have been prepared 
by an independent quantity surveyor or by the architect or 
engineer himself (/p). 

The lability for inaccurate quantities prepared by the architect 
rests on the same principle as where they are prepared by an 
independent quantity surveyor. If the architect is employed by 
the builder, he is liable to him for negligence in their prepara- 
tion (q), but where the architect has been employed by the building 
owner to prepare the quantities, and the amount of his charges 
therefor is to be added to the amount of the tender, the payment 
by the builder of those charges will not impose any more liability 
on the architect than it will do in the case of an independent 
quantity surveyor (7). 

But if the architect or engineer expressly makes himself respon- 
sible to the builder or contractor for the accuracy of the quantities, 





(k) Randell v. Trimen (1856), 18 C. B. 786; Collen v. Wright (1857), 8 H. & B. 
647; Simons v. Patchett (1857), 7 EH. & B. 568; Meek v. Wendt, [1889] W. N. 
19. 
(1) See Re National Coffee Palace Co., Hu parte Panmure (1883), 24 Ch. D. 
367, 371; Derry v. Peek (1889), 14 App. Cas. 337. 

(m) Beigtheil and Young v. Stewart (1900), 16 T. L. R. 177, where an architect, 
who invited the plaintiffs to give tenders for lamps, and referred to his 
‘‘clionts,” but did not name them, afterwards ordered the lamps without saying 
that ho did so as agent, and was held liable to pay the plaintiffs. 

n) Thorn v. London Corporation (1876), 1 App. Cas. 120. See p. 187, ante. 

6 Bottoms v. York Corporation (1892), Hudson on Building Contracts, 3rd 
ed., Vol. II., p. 220. Sce also Jackson v. Lastbourne Local Board (1886), 
Hudson on Building Contracts, 3rd ed., Vol. IT., p. 67. 

(p) Sherren v. Jlarrison (1860), IIudson on Building Contracts, 3rd ed., Vol. 
IL., p. 6; Scrivener y. Pask (1866), Ti. R. 1 0. P. 715. 

q) Seo Priestley v. Stone (1888), 4 'T. L. R. 730. 
i! Young v. Blake (1887), Hudson on Building Contracts, 3rd ed., Vol. IT., 


p. 106. 








PART XVIIL—ARCHITECTS AND ENGINEERS. 


he will be liable to compensate him if the quantities are not 
reasonably accurate (s). 


Sus-Sxot. 3.—Liability for Fraud. 


637. An architect or engineer will be liable to the builder or 
contractor if he acts fraudulently to his prejudice, whether in 
refusing to certify or in certifying dishonestly, and whether in 
collusion with his employer or not (¢). 

The architect cannot excuse himself from liability for fraud by 
alleging that he merely acted as the agent of his employer, for all 
persons directly concerned in the commission of a fraud are to be 
treated as principals, and a contract of agency cannot impose any 
obligation on the agent to commit a fraud (w). 
~The mere fact of an architect refusing to certify or to ascertain 
the amount owing (a) is no proof of fraud, nor is the fact that 
measurements made by him for the purpose of valuation are 
inaccurate, or made on a wrong principle (0). 


Sreor. 5.—Liability of Architects and Engineers to Prosecution etc. 


638. Architects and engineers permanently employed by public 
bodies may incur a criminal or quasi-criminal liability by being in 
some way interested in the contract (c). 

An officer employed under the Public Health Act, 1875, must 
not be concerned or interested in any contract with the authority 
by whom he is employed, otherwise he becomes incapable of being 
employed under the Act in future, and is further lable to a penalty 
of £50, which may be sued for by a common informer (d). 

Architects and engineers may be guilty of corruption under the 
Prevention of Corruption Act, 1906 (e), and if employed by public 
bodies, under the Public Bodies Corrupt Practices Act, 1889 (/). 





(s) Bolt v. Thomas (1859), Hudson on Building Contracts, 3rd ed., Vol. IT., p. 4. 

(t) Waring v. Manchester, Sheffield, and Lincolnshire Rail.Co. (1850), 2H.& Tw. 
239; Macintosh v. Great Western Rail. Co. (1850), 19 L. J. (cn.). 374; Padley 
v. Lincoln Waterworks Co. (1850), 2 Mac. & G. 68; Scott v. Liverpool Cor- 
poration (1856), 25 L. J. (cH.) 227; Goodyear v. We ymouth and Melcombe Regis 
Corporation (1865), 35 L. J. (c. p.) 12; Ludbrook v. Barrett (1877), 46 L. J. 
(c. P.) 798; Re De Morgan, Snell & Co. and Rio de Janeiro Flour Mills and 
Granaries, Lid. (1892), 8 T. L. R. 272. 

(u) Cullen v. Thomson’s Trustees and Kerr (1862), 4 Macq. 424, 432. In an 
Irish case the court went so far as to hold that the contractor had no right 
of action against an engineer for refusing to certify even if the refusal was 
the résult of fraud, or of collusion with the employer (Murphy v. Bower (1866), 
I. R, 2 C. L, 506). This case, however, is inconsistent with Ludbrook v. Barrett, 
supra, and Stevenson v. Watson (1879), 4 O. P. D. 148. 

oO (a) Stevenson v. Watson, supra; Le Lievre v. Gould, [1893] 1 Q. B. 491, 


iy Re Meadows and Kenworthy (1897), Hudson on Building Contracts, ord 
ed., Vol. IL., p. 292. 

(c) See title PuBric AUTHORITIES AND PUBLIC OFFICERS. 

(d) 88 & 39 Vict. c. 55,8. 193; Whiteley v. Barley (1888), 21 Q. B. D..154, 0. A. 

(e) 6 Edw. 7, c. 34. See title OrrminaL LAW AND PROCEDURE. 

(f) 52 & 53 Vict. ¢. 69. See titles CRIMINAL LAW AND PROCEDURE; PUBLIC 
AUTHORITIES AND PuBLIC OFFICERS. 
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They may also be liable to an indictment for manslaughter in 
case of a fatal accident through their negligence (9). 


Sect. 6.—Limitation of Actions. 


639. The limitation of actions against architects and engineers 
is governed by the general principles of law(h), and also, where 
they are officers of public bodies, by the special provisions applicable 
to such officers (2). 


Sreor. 7.—Remuneration of Architects and Engineers. 
Sus-Secr. 1.—Payment for completed Work. 


640. If the employer has entered into an express contract, 
whether oral or in writing, with the architect or engineer, the 
remuneration of the latter will necessarily be governed by the 
terms of this contract. 


641. Where no express contract has been entered into as to the 
terms of the employment of an architect or engineer, the right to 
remuneration rests on a contract to pay what is reasonable, implied 
by requesting and accepting the services(k) or by inducing the 
architect by fraud to perform them without intending to pay for 
them (J). 

If the contract does not specifically provide for payment, evidence 
is admissible to show that the parties intended the services to be 
gratuitous, or that payment was only to be made in the discretion 
of the employer (m). 


642. If the agreement, however, is that the employer shall 
decide how much the remuneration is to be, the architect. or 
engineer need not accept any amount fixed by the employer, nor 
need he wait till an amount has been fixed, but he is entitled 
to reasonable remuneration, such as the employer ought to have 
fixed (n). 


643. Where drawings etc. are merely submitted for approval, 
no claim for remuneration arises unless the work is approved or 
used (0), and similarly in the case of plans or drawings submitted 
in competition, subject of course to the terms of the published 
terms of the competition (1). 


(y) See title CriminaL Law anp ProcepuRE. ‘There is no reported case 
in which an architect or engineer has been sought to be rendered criminally 
responsible in such circumstances. 

h) See title LIMITATION oF ACTIONS. 

‘ See title PusLio AUTHORITIES AND PuBLIO OFFICERS. 

(k) Munson v. Peete (Sir W.), Bart. (1855), 2 Macq. 80; Aloffatt v. Laurie 
(1855), 15 O. L. 583, 593; Landless v. Wilson (1880), 8 . (Ct. of Sess.) 289. 

l) Ldumsey v. Nordh Hustern tail. Co. (1863), 32 L. J. 40. bP.) 244. 

> Tuylor v. Brewer (1818), 1 M. & 5. 290. 

a 1) Bryant v. Irlight (1839), 6 M. & W. 114; Burd v. M‘Gaheg (1849), 2 

W& IK. 707, 

") Moffatt v. Dickson (1853), 13 O. B. 543; Moffatt v. Laurie, supra. 

) Ward v. Lowndes (1859), 28 Ta. J. (a. B. ) 265, 
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Such ‘ probationary drawings” (q) are in the nature of a tender, 
that is, a mere proposal or offer to do work, and without accept- 
ance there is no mutuality on which an implied contract to pay 
for them can be based. | 

If the plans or drawings submitted for approval are used for any 
purpose, they will have to be paid for (7). 


644. If the architect or engineer is authorised to obtain tenders, 
he is entitled to payment of any expenses reasonably or necessarily 
incurred in connection therewith (s). 


Sup-SEcr. 2.—-Where the Work is not completed. 


645. Where an architect or engineer has partly performed 
the services for which he has been employed, and the employer 
terminates the employment, the architect whose services are not 
required may sue either on a quantum meruit, or for damages for 
the breach of the contract (¢). 

If the designer is instructed to prepare plans for a building or 
for works to cost approximately a certain sum, and all the tenders 
sent in are considerably in excess of the sum mentioned, it seems 
to be a question of fact for the jury whether the employer is entitled 
to repudiate the employment and refuse to pay the architect (a), on 
the ground that there was a condition that the works should be 
capable of being constructed for the sum, or approximately the sum, 
mentioned and that the buildings as designed could not be carried 
out for that sum or anything near 1t (0). 


646. The contract to employ an architect or engineer, being a 
personal one, is dissolved by the death or incapacity of the person 
employed (c), but not so that it is rescinded ab initio, but only so as 
to be rendered void in the future. 

Where the architect or engineer is entitled to payment by instal- 
ments at particular times, and dies during the progress of the work, 
his personal representative will be entitled to recover any instal- 
ments due at the time of his death (d). In the absence of an 
agreement that payment is only to be made on the completion 
of the work, it would seem that the personal representative of the 


(q) Moffatt v. Dickson (1853), 13 C. B. 543. 

{r) Landless v. Wilson (1880), 8 R. (Ct. of Sess.) 289. 

_ See Bayley v. Wilkins (1849), 7 C. B. 886. | 

t) Prickett vy. Badger (1856), 1 O. B. (N. 8.) 296; and see title Con- 
TRAOT. 

a) Burr v. Ridout (1898), Times (22nd February, 1893). 

b) Nelson vy. Spooner (1861), 2 F. & F. 618, at p. 618. In this case CockpuRN, 
C.J., left the following questions to the jury : (1) whether it was an express con- 
dition that the works should be capable of being executed for the estimated 
sum; if not, then (2) whether there was an implied condition that the work 
should be capable of being done for a ‘sum reasonably near to the estimated 
sum; if so, then (3) was the estimate reasonably sufficient? and as to a claim 
fer work and labour on the plans etc., (4) whether the labour was bestowed 
or not under the special contract. 

(c) See p, 294, ante. 
(d) Stubbs vy. Holywell Rail. Co, (1867), L. R. 2 Exch. 311. 


a 
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deceased architect could recover the value of the work he had 
actually done, and by which the employer had benefited (e). 

Any payments made by the employer on account during the 
progress of the work would not seem to be recoverable by him in 
case of the disablement of the architect by the act of God, as the 
consideration would not have completely failed (/). 


647. An architect cannot recover payment for services unskil- 
fully performed (g), and, if he has received payment, may be 
compelled to refund it, provided that his lack of skill amounts to 
a total failure of consideration by reason of his employer deriving 
no benefit from his services, besides being liable for damages (h). 

Where, however, the architect has performed his duties properly, 
and the employer has obtained the thing he bargained for duly con- 
structed, the employer cannot be said to have derived no benefit 
from the architect’s services, merely because he has not reaped the 
pecuniary advantage he expected from the works designed (i). 


Sus-SxcT. 3.—Amount of Remuneration in General. 


648. Where an express agreement has been made as to the 
amount of the remuneration to be paid to an architect or engineer, 
he must be paid accordingly. Where, however, no agreement has 
been made, the architect or engineer is entitled to reasonable 
remuneration. The amount of such reasonable remuneration is a 
question for the jury (7). 


649. In the case of architects the usual professional charge for 
designing and superintending the construction of buildings is 5 per 
cent. on the total cost of the works. This charge has been ganc- 
tioned by the Royal Institute of British Architects, in a schedule 
of professional charges issued by them, which also fixes charges 
of 24 per cent. on the estimated cost for an approved design with 
plans, elevations, sections, and specifications, and of 4 per cent. in 
addition for procuring tenders. ‘The commission of 5 per cent. 
is by the same schedule made payable in certain instalments. 
Attempts have been made to induce the courts to accept these 





(ec) This was admitted on the part of the defendant company in Stubbs v. 
Holywell Rail. Co, (1867), L. R. 2 Exch. 311. 

(f) See title ConTRAocT. 

(g) Farnsworth v. Garrard (1807), 1 Camp. 38, yer Lord ELLENBOROUGH, at 
p. 39: ‘If there has been no beneficial service, there shall be no pay”; 
Moneypenny v. Hartland (1826), 2 O. & P. 378; Duncan vy. Blundell (1820), 3 
Stark. 6, where the plaintiff proved that by defendant’s order he had erected 
a stove and laid a tube under the floor to carry off the smoke, which it entirely 
failed to do, so that the stove could not be used, and was non-suited on the 
ground that ‘‘ when a person is employed in a work of skill, the employer buys 
both his labour and his judgment; he ought not to undertake the work if it 
cannot succeed, and he should know whether it will or not” ; Hunt y. Wimbledon 
Local Board (1878), 4 0. P. D. 48, 54, O. A. 

h) Columbus Co., Lid. v. Clowes, [1903] 1 K. B. 244. 

7) See title AauNnoy, Vol. J., p. 194. | 

j) Bryant vy. Light (1830), 5 M. & W. 114; Bird v. M‘Gaheg (1849), 2 
O. & IX. 707. 








Part XVIIL—ARCHITECTS AND ENGINEERS. 


charges as customary, but without success (k). On the other hand, 
it is right to take into consideration the practice adopted by a large 
proportion of the profession ((). 

This scale is therefore only binding on an employer who has 
either expressly or impliedly agreed to be bound by it. But in 
estimating what is a reasonable charge juries have frequently 
adopted this 5 per cent. on the cost as being a reasonable charge. 

The value of competition drawings is arrived at by ascertaining 
the reasonable cost of the labour and materials expended in 
preparing them, and not by the chance of obtaining a prize, as the 
latter is too remote (m). 

Engineers as a body have not adopted any scale or limited their 
charges. 

Sus-Szor. 4.—Work outside Design and Superintendence. 


650. Architects, engineers, and surveyors are often employed 
to perform work other than that of designing and superintending 
the construction of buildings and works, such as measuring, 
valuing, and surveying, qualifying as witnesses, and attending in 
court and before arbitrators, settling the accounts of builders 
and tradesmen etc. For work of this nature they are entitled, in 
the absence of any express agreement, to reasonable remuneration. 
A scale for the valuation of land and property, called ‘‘ Ryde’s 
scale,’ 1s in use among land surveyors, but there is no custom 
making it binding upon their employers (n). 

Generally the courts do not regard with favour the mode of 
fixing the remuneration for this class of work by way of a per- 
centage (0). Where, however, the employer is himself a surveyor, 
and can be shown to have recognised Ryde’s scale in other trans- 
actions, then, in the absence of any suggestion of other terms of 
employment, it may be assumed that the employment was on the 
terms of Ryde’s scale (7p). 


Sus-Szcr. 5.—By whom the Remuneration is payable. 


651. The ordinary employment of an architect or engineer 
being by the employer, he has to look to the employer for 


payment (q). 


(k) Gwyther v. Gaze (1875), Hudson on Building Contracts, 3rd ed., Vol. IT., 
p. 21; Burr v. Ridout (1893), Times (22nd February, 1893); Farthing v. Tomkins 
(1893), 9 T. L. RB. 566. 

(lt) Whipham v. Everitt (1900), Roscoe, Digest of Building Cases, 4th ed., 171, 
per KENNEDY, J., at p. 172. 

(m) Watson v. Ambergate, Nottingham and Boston Rail. Co. (1851), 15 Jur. 448. 

(n) Debenham v. King’s College, Cambridge (1884), 1 T. L. BR. 170; Brockle- 
bank vy. Lancashire and Yorkshire Rail. Co, (1887), 3 T. L. R. 575; Drew v. 
Josolyne (1888), 4 T. L. R. 717. 

(0) Upsdell v. Stewart (1794), Peake, 255, per Lord Kenyon, at p. 256: ‘‘ As 
to the custom offered to be proved, the course of robbery on Bagshot Heath 
might as well be proved in a court of justice”; Chapman v. De Tastet (1817), 
2 Stark. 294. See also Seymour v. Bridge (1884), 14 Q. B. D. 460; Perry v. 
Barnett (1885), 15 Q. B. D. 388, 393. 

(p) Buckland and Garrard vy. Pawson & Oo. (1890), 6 T. L. R. 421. 

(7) Compare Webb v. School (1851), 3 Philadelphia Rep. (c. P.) 125. See p. 300, 


ante. 
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In many cases there is a provision in the building contract giving 
power to deviate from the works specified, and that additions or 
omissions due to such deviations are to be measured up by the 
architect so as to ascertain the amount to be added to or deducted 
from the contract price. Some architects add a charge for this 
service, and include it in the certificate given to the builder, and 
look to him for payment, but this work is done in the interest of 
the building owner, and the liability to pay rests on him, and not 
on the builder, who can only be made responsible to the architect 
in the case of special agreement, or in case he has actually received 
the amount from the building owner (7). 

If a lessee is under a covenant with his lessor to do repairs to the 
satisfaction of the lessor’s architect, such architect’s certificate is 
part of the title, and must be obtained if required by a purchaser 
of the lease at the vendor’s expense (s). 


% ; 
SUB-SEOCT. 6.—When the Remuneration is payable. 


652. In a contract to perform work, if there is no express or 
implied stipulation that no payment is to be made until the work 
is completed, the person employed is entitled to payment from time 
to time for the work actually done (2). 

If, however, the contract 1s one to perform an entire work, such 
as to prepare plans drawings and the specification for a fixed sum, 
or for a percentage on the whole cost of the work, the right to 
payment does not arise until the whole work has been done (u), 
unless the contract, as it does in many cases, provides for payment 
by instalments. Any such instalments constitute a debt due 
and payable, for which the -architect can sue as and when it 
becomes due (w). 


653. If payment is made dependent on the happening of some 
event, the right to payment only arises on the happening of that 
event (7), except where it depends on something to be done by the 
employer, and there is an implied contract by the employer that 
he will do that thing, and he has not done it (a). 


654. The architect has a lien on the plans and drawings pre- 
pared by him, and need not deliver them up until he is paid (bd), 
and may bring his action for his charges although he still retains 
the plans. Even if he demands more than a reasonable price 
for the plans, and that is refused, he- is not precluded from 
bringing an action for his charges and recovering reasonable 
remuneration (c). 

(r) Beattie v.. Gilroy (1882), 10 R. (Ct. of Sess.) 226. 

(8) Ite Moody and Yates (1885), 28 Ch. D. 661. 

e Appleby v. Myers (1867), L. R. 2 O. P. 651, 660. See p. 307, ante. 

Ne Seo Johnson v. Gandy (1855), 26 L. T. (0. 8.) 72. 

ne Workman, Clark &,Co., Lid. vy. Lloyd Brazileno, [1908] 1 K. B. 
(a) Moffatt v. Laurie (1855), 15 O. B. 583; Llamlyn & Co, vy. Wood & Oo., i 
[1891] 2.Q. B. 488. | 

i M‘Connell vy. Kilgallen (1878), 2 J. R. Ir, 119, 

b) Ilnyhes v. Lenny (1839), 5 M. & W. 183, 

c) Lbid. 
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Sus-SEcT. 7.—Bankruptcy of the Architect or Engineer. 


655. On the architect or engineer becoming bankrupt all moneys 
owing to him become the property of his trustee in bankruptcy, to 
whom pass also the bankrupt’s rights of action for breach of con- 
tract and wrongful dismissal (d). “Tf, however, the trustee does not 
interfere, the bankrupt can himself sue for work done after the 
bankruptcy (e). 

If the architect or engineer is employed on the terms of being 
paid a salary, his remuneration does not vest in the trustee in 
bankruptcy, unless an order is made by a bankruptcy court(/), 
appropriating part of the bankrupt’s s salary or income for the 
benefit of his creditors (9). 

The trustee in bankruptcy has no power to make the bankrupt 
architect work to earn salary or any other remuneration (h), though 
the court has power to suspend or refuse the bankrupt’s certificate 
where he refuses to earn money (2). 


Part XI1X.—Quantity Surveyors. 


Secr. 1.—EHmployment and Duties of Quantity Surveyors. 


SUB-SECT. 1.—Hmployment to take out Quantities for Tenders in General. 


656. The usual course of business in building contractsis for the 
architect to employ a quantity surveyor to take out the quantities 
of the contemplated buildings or works. The authority of the 
architect to do this is express or implied: he may have explained 
to his employer the necessity of obtaining bills of quantities (k), 
or he may.rely on an authority implied by his authorisation to 
obtain tenders (/), if if would be impracticable to obtain proper 
tenders without bills of quantities for the use of persons intending 
to tender. Such authority has also been implied where the 
employer knew that quantities had been taken out, and either 
actively or tacitly acquiesced in this being done (m). 


oS a ee, ee ee 


(d) Jameson v. Brick and Stone Co., Ltd. (1878), 4 Q. B. D. 208; Emden v. Carte 
(1881), 17 Ch. D. 768. See title BANKRUPTCY AND INSOLVENCY, Vol. II., pp. 
136, 189. 

(e) Jameson v. Brick and Stone Co., Lid., supra. 

(7) Under Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), s. 53. See title 
BANKRUPTCY AND INSOLVENCY, Vol. IL, p. 191. 

(g) Re Brindley, Hx parte Brindley y (1887), 4 Morr. 104; Re Shine, Ha parte 
Shine, [1892] 1 Q. B. 522, C. A. 

(h) Re Hutton, Ex parte Benwell (1884), 14 Q. B. D. 301; Board of Trade v. 
aes (1888), 13 ‘App. Cas. 570. See title BANKRUPTCY AND Insouvency, Vol. 

166, 167. 
vel Bar ker, Hx parte Constable, Re Jones, Ex parte Jones (1890), 25 Q. B. D. 


oi) See p. 164, ante. 

(1) Waghorn v. oes Local Board (1877), Hudson on Building Con- 
tracts, 3rd ed., Vol. IT., 

(m) Moon vy. Witney Oe (1887), 3 Bing. (N. c.) 814. 
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Another ground on which this implication of authority is founded 
is that of custom (n), but this custom apparently does not extend 
to Ireland (0). 

It is doubtful whether architects, instead of employing a quantity 
surveyor, have implied authority to take out the quantities 
themselves (/). 

In the case of engineering contracts, there does not appear to be 
any settled practice as to the employment of quantity surveyors for 
the taking out of quantities for tenders. Many engineers take out 
their own quantities; quantities for engineering works being very 
much simpler than quantities for building works. 


Sus-Sxecr. 2.—Hmployment to reduce Tenders. 


657. It often occurs that when tenders are obtained the lowest 
of them is found to be higher than the sum which the employer is 
willing to expend on the construction of the required works. A 
quantity surveyor, usually the surveyor who has taken out the 
quantities for tenders, is then employed to reduce the quantities so 
as to make the design less costly, and to bring the expense within 
the amount which the employer is willing to lay out. It is doubtful 
whether an architect has any implied authority to employ a 
quantity surveyor to do this work. In any case, such an authority 
cannot be implied if the employer limited the authority of the 
architect to designing a work at a limited cost, for if the architect 
has disregarded his instructions by designing a building the cost of 
which exceeds the amount to which he was limited, he cannot 
charge his employer with the expense of rectifying his own 
mistake (q). Hiven in such a case, however, the employer might 
ratify the employment by acquiescence (r). 


Sus-Srcr. 3.—LEmployment to measure up Deviations. 


658. The authority of an architect or engineer to employ a 
quantity surveyor to measure up deviations in the works depends to 
some extent upon the duties cast upon the architect or engineer 
by the contract (s). If he is designated as the person to perform 
this work, whether it be included or not in the work for which his 
remuneration is fixed, he cannot have authority from his employer 
to employ a quantity surveyor to do the work and charge his 
employer. If, however, the building contract merely directs that 





(n) Taylor v. Hall (1870), I. R. 4 C. L. 467, per Monanan, C.J., at p. 479 ; 
Young v. Smith (1880), Hudson on Building Contracts, 3rd ed., Vol. II., p. 57; 
North v. Bassett, [1892] 1 Q. B. 333. 

(0) Antisell v. Doyle, [1899] 21. R. 275, disapproving the dictum of Monalran, 
C.J., in Z'aylor v. Llall, supra. 

(p) Sco p. 291, ante. See, however, Lansdowne v. Somerville (1862), 3 F. & F. 
236, in which case Krarina, J., left the following questions to the jury: 
‘(Was there such a custom, and was it known to the parties, and did they 
contract on the footing of the custom?” The jury found that there was such a 
custom known to the parties on the footing of which the parties had contracted. 

q) Ivvans v. Carte Sf 881), IIudson on Building Contracts, 3rd ed., Vol. IT., p. 64. 

‘! J bid., per Tiord CouERripaen, O.J., at p. 66. 

(8) As to the authority of the architect or engineer to measure up these 
deviations, sco p. 291, ante. 
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the value of the deviations is to be ascertained in some manner, 
without saying by whom, there may be a custom authorising the 
architect, at all events in any large matter, to employ a quantity 
surveyor to measure up (a). If the quantity surveyor is employed 
by the architect to vindicate the correctness of his certificate, which 
has been questioned by the building owner, a customary authority 
to employ a quantity surveyor cannot be implied in such a case (b). 


Sus-Sxcr. 4.—Measuring up Deviations for the Builder. 


659. If the builder employs a quantity surveyor to measure up 
deviations, he does so on his own account, and not on that of the 
employer, as it is for him, and not for the employer, to make out an 
account of what is due to him for his work, because, if the owner 
is not satisfied with the builder’s account, he can employ a surveyor 
to check it at his own expense (c). 


Sect. 2.—Liabilities of Quantity Surveyors. 
Sus-Sror. 1.—Liability to the Employer. - 


660. In the ordinary course where the architect, in his capacity 
as agent of the building owner, engages a quantity surveyor to 
prepare bills of quantities for the purpose of procuring tenders, 
the relation of employer and employed exists between the building 
owner and the quantity surveyor, and the usual provision in the 
instructions to those tendering that the person tendering is to add 
the amount of the quantity surveyor’s charges to his tender does 
not alter this relation, as when complied with it merely amounts to 
a conditional contract by the builder to pay the quantity surveyor’s 
fees in certain events, which, after all, come indirectly out of the 
employer’s pocket (d). 

The quantity surveyor owes a duty to his employer to take out 
the quantities carefully and skilfully (¢). 


Sus-Sxecr. 2.—Liability to the Contractor. 


661. The customary mode of adding the quantity surveyor’s 
charges to the tender does not import any contractual relation 


(a) Birdseye v. Dover Harbour Board Commissioners (1881), Hudson on 
Building Contracts, 3rd ed., Vol. If., p. 62, where evidence was given of a 
custom that in any large matter, say over £2,000, the architect was entitled 
to call in a quantity surveyor, to be paid by the employer, and the jury found 
in favour of the custom; Beattie v. Gilroy (1882), 10 R. (Ct. of Sess.) 226. 

The schedule of charges sanctioned by the Royal Institute of British 
Architects as revised in 1898 states (paragraph 1) that the usual remuneration by 
way of 5 per cent. commission on the total cost of the works is ‘“ exclusive of 
measuring and making out extras and omissions.” This schedule, however, 
has not the force of a custom binding on the employer (Farthing v. Tomkins 
(1893), 9 T. L. R. 566). On the other hand, it would be difficult to imply that 
the architect would be bound to do this work in the absence of anything in 
the contract making it incumbent on him. 

« (b) Plimsaul v. Kilmorey (Lord) (1884), 1 T. L. R. 48. 

(c) Beattie v. Gilroy, supra. 

(d) Moneypenny v. Hartland (1826), 2 C. & P. 378; see also Scrivener v. Pask 
(1865), L. BR. 1 C. P. 715. 

(e) Moneypenny v. Hartland, supra 
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between the contractor and the quantity surveyor(/), except the 
contract by the contractor to pay the surveyor in accordance with 
the conditions of the contract between the employer and the 
contractor (9). 

The quantity surveyor is not liable to the contractor for. any 
representations contained in the bills of quantities, unless such 
representations are made fraudulently (h). 

If the quantity surveyor fraudulently either for his own purposes, 
or in collusion with the employer, makes out the quantities short, 
he is lable to the contractor in the first case: alone, and in the 
second jointly with the employer (2), 

If one or more persons intending to tender for a contract employ 
a quantity surveyor to take out the quantities on their behalf, the 
quantity surveyor is liable to him or them if he negligently takes 
out the quantities short. 

If the architect or engineer takes: out the quantities himself, his 
liability to the builder is the same as that of an independent 
quantity surveyor (kh). 


Sect. 3.—Remuneration of Quantity Surveyors. 


Sus-SEcT. 1.—Amount of the Remuneration. 


662. The amount which a quantity surveyor is entitled to claim, 
in the absence of any express contract fixing his remuneration, is 
a reasonable reward for the work and labour expended by him in 
preparing the bills of quantities. 

Quantity surveyors usually charge from 1 (or even less) to 24 per 
cent. on the contract price, but there is no custom binding on the 
persons employing them to pay by a percentage rate at all (/). 


Sus-SEcT. 2.—Lithographers’ Charges. 


663. As a number of copies of the bills of quantities are required , 
for the purpose of obtaining tenders, it is usual for the quantity 
surveyor to have them lithographed. The quantity surveyor in 
such a case usually employs his own lithographer, and though it 
would be improper for the quantity surveyor to recelve any com- 
mission from the lithographer, he may retain anything in the 
nature of a discount for cash (m) as distinguished from trade dis- 
counts (n). The charge for lithography is, however, usually inserted 


a RA a rf hr RR SP SPE Ey ET A A Pn SRA cE FOYLE OES ETE ARIES AEST et SD 


(f) Young v. Blake (1887), Hudson on uilaiae Contracts, 8rd ed., Vol. II., 
p. 106. See also Scrivener v. Pask (1865), L. R. 1 C. P. 715. 

(g) North v. Bassett, [1892] 1 Q. B. 333. There is no reported case in which 
a quantity surveyor has been held to be under any liability to the builder for 
the accuracy of his quantities where the employment has been in the 
customary manner. 

h) Priestley v. Stone (1888), 4 'T. L. R. 730. 

1) Lbid.; and see p. 803, ante. 

k) See p. 808, ante. 

(1) Gwyther v. Gaze (1875), IIudson on Building Contracts, 3rd ed., Vol. II., 


p. 21. 


ye ee a Board v. Northcroft (1889), ILudson on Building Contracts, 
ard ed., Vol. If., p. 142 
(n) Seo nes v. Knee Br others, [1905] 1 K. B. 1. 
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at the end of the bill of quantities (0), and the contractor is directed 
to add that charge to the amount of his tender, and sometimes a 
stipulation is inserted in the building contract that the builder 
shall pay the quantity surveyor out of the first instalment of the 
contract price. 


Sus-Srcr. 8.—When the Employer is liable to pay. 


664. The liability of the employer to the quantity surveyor 
depends on the authority of the architect, express or implied, to 
employ the quantity surveyor, and when this exists the employer 
is, in the absence of any inconsistent stipulations, liable to pay the 
charges of the quantity surveyor. 

The memorandum, which is sometimes annexed to the bills of 
quantities, to the effect that the person who obtains the contract 
shall pay the charges of the quantity surveyor out of the first 
instalment of the price, has the effect, in the case of a contract being 
entered into, of discharging the employer from his liability to 
pay the quantity surveyor (p). This has been described as a 
conditional contract. 

If, however, the employer does not proceed to enter into a con- 
tract with a contractor for the construction of the works, he 
remains liable to the quantity surveyor, as the condition governing 
the shifting of the lability has never happened (q). 


665. The employer may also render himself liable to pay the 
quantity surveyor, even when the latter is engaged by the architect 
without authority, by ratification of, or acquiescence in, the 
employment (r). The employer may expressly contract himself 
out of any liability to pay the quantity surveyor, or expressly limit 
the authority of the architect to employ a quantity surveyor (s). 


666. The liability of the employer to pay the quantity surveyor 
for altering the quantities for the purpose of reducing the tenders 
depends entirely on the authority of the architect to employ the 
quantity surveyor for this purpose (a), and the same is the case as 
regards measuring up deviations. 


Sus-Srcr. 4.—When the Contractor és liable to pay. 


667. If the contractor has expressly contracted to pay the charges 
of the quantity surveyor, he will be lable to do so, or he may be 
liable on the conditional contract before referred to (0). 





(0) See Campbell (D.) & Son v. Blyton (1893), Hudson on Building Contracts, 
ord ed., Vol. I1., p. 250. 

(p) Young v. Smith (1880), Hudson on Building Contracts, 3rd ed., Vol. IT., 
p. 57; North v. Bassett, [1892] 1Q. B. 333. 

(q) Moon v. Witney Guardians (1837), 3 Bing. (Nn. ¢.) 814, per TrnDAL, O.J., at 
p. 818; Gribbon v. Moore (1869), Hudson on Building Contracts, 3rd ed., Vol. 
It., p. 12; Gwyther vy. Gaze (1879), Hudson on Building Contracts, 8rd ed., 
Vol. IL., p. 21; Waghorn v. Wimbledon Local Board (1877), Hudson on Building 
‘Contracts, 3rd ed., Vol. II., p. 39. | 

©) Evans v. Carte (1881), Hudson on Building Contracts, 38rd ed., Vol. IL., 


(s). Gwyther v. Gaze, supra. 
(a) See p. 310, ante. 
(6) Locke v. Morter (1885), 2 T. L. R. 121; see p. 313, ante. 
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Again, if the contractor by his own default prevents the happening 
of the event on which the right of the quantity surveyor to pay- 
ment arises under the conditional contract, ¢g., the payment of 
the first instalment of the price, the contractor will be liable to pay 
the quantity surveyor, although the event has not happened (c). 
The taking over by a contractor of a mortgage on the contract 
buildings in good faith to protect himself igs not such a prevention 
of payment as to entitle the quantity surveyor to sue him (d). 

In the absence of a stipulation in the agreement between the 
employer and the contractor, or of an express contract to the 
same efiect between the contractor and the quantity surveyor, the 
contractor would apparently only be liable to pay for the quantities 
when the employer has paid him for them, in addition to all that 
was due to him under the contract (e). 

If the architect himself takes out the quantities, the lability of 
the contractor to pay his charges is similar to his liability to an 
independent quantity surveyor, but it is a question how far the 
conditional contract would apply in this case. 

If the contractor employs the quantity surveyor to measure up 
for the purpose of preparing his account for deviations, he will have 
to pay for work done for his benefit by his own order (/). 

When a quantity surveyor is employed by the architect to 
measure up deviations, this employment is in the interest of the 
employer. The contractor, therefore, incurs no liability to pay the 
charges for this work unless they have been included in the amount 
of a certificate, and*actually paid to him (9). 


Sus-SxEcr. 5.—When the Architect is liable to pay.. 


668. Where the architect employs a quantity surveyor without 
express or implied authority he must pay him, but if the architect 
represents that he has authority when he has none he is liable for 
breach of warranty of authority to the quantity surveyor. The 
measure of damages in this case is the amount of the remuneration 
the quantity surveyor would have been entitled to recover if the 
employment had been authorised, together with any costs to which 
the quantity surveyor has been put in an unsuccessful action to 
recover his charges from the employer (h). 





(c) ae y. Kilgallen (1878), 2 L. R. Ir. 119; Mellor vy. Britton (1900), 
16 T. L. R. 4 

(d) GampellD. \& Sony. Bl yton(1893), Hudson on Building Contracts, 3rd ed., 

Vol. IT., p. 250 
(e) Taylor v. “Hall (1870), I. R. 4 0. L. 467; Locke v. Morter (1885), 2 T. L. RB. 
121; North v. Bassett, [1892] 1Q. B. 333. 

(f) See Plimsaul v. Kilmorey (Lord) (1884), 1 T. L. R. 48. 

(9) Beattie v. Gilroy (1882), 10 R. (Ct. of Sess.) 226; Plimsaul v. Kilmorey 
(Lord), supra; Locke v. Morter, supra. 

(h) Plimsaul vy. IKkilmorey (Lord), supra. See Firbanks’ Haecutors vy. Humphreys 
(1886), 18 Q. B. D. 54. 
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Part XX.—Injuries to Persons or 
Property. 


669. In the course of the construction of building or engineer- 
ing works injury is sometimes done to passers-by or other persons, 
or to the land buildings or property of adjoining or neighbouring 
owners or other persons, and questions arise as to the liability of 
the employer or the contractor, or of both, m respect of such 
injuries. ‘These questions must be decided with reference to the 
general law (i), and there is no law applicable to them which is 
peculiar to building contracts. 

It may be useful, however, to state generally that where the 
work contemplated by the contract is of such a nature that 
it can be lawfully done, in the absence of negligence, without 
causing injury to others, and the employer has employed a 
competent contractor and parted with all control over the 
execution of the works, the contractor will as a general rule be 
solely responsible for any injuries caused fo others by the carrying 


~ out of the works, or by the negligence of the workmen employed (k). 


The fact of the employer lending workmen of his own to the 
contractor will not make him liable,if such workmen are under the 
control and superintendence of the contractor (/). | 


670. Where the nature of the contractor’s employment is such 
that, though the work is in itself lawful, injury to the property of 
the neighbouring owner may be expected to arise in the natural 
course of events, unless certain precautions are taken, then it is 
the duty of the employer to. take care that those things are done 
which are necessary to prevent the mischief arising (m); and he 


(*) Thus, in the case of injuries to persons the law will be found stated under 
the titles NEGLIGENCE ; NUISANCE; and TRESPASS respectively. In the case of 
injuries to property when the works are constructed under statutory powers 
‘and compensation 1s sought, reference must be’made to the title CompuLSORY 
PURCHASE AND COMPENSATION. ‘The question how far statutory powers justify 
what would in their absence be actionable nuisance is dealt with under the title 
NvuISANCE. In the absence of statutory powers, or in the event of statutory 
powers being exceeded or exercised negligently, reference must be made to the 
titles NEGLIGENCE, NuIsANcE or TRESPASS, according to the nature of the 
injury complained of. The right of support and the remedies for its infringe- 
ment are discussed under the title HASEMENTS AND PROFITS A PRENDRE. 

(k) Milligan v. Wedge (1840), 12 Ad. & El. 737; Allen v. Hayward (1845), 7 
Q. B. 960; Reedie v. London and North Western Rail. Co. (1849), 4 Exch. 244; 
Peachey v. Rowland (1853), 22 L. J. (c. P.), 81; Steel v. South Eastern Rail. Co. 
(1855), 16 OC. B. 550; Butler v. Hunter (1862), 31 L. J. (ex.) 214; Searle v. 
Laverick (1874), L. BR. 9 Q.B.122; Crawford v. Peel and Carmichael (1887), 20 
L. R. Ir. 332; Blake v. Woolf, [1898] 2 Q. B. 426; Holliday v. National 
Telephone Co., [1899] 2 Q. B. 392, C. A.. 

Z Murray v. Currie (1870), L. R. 6 C. P. 24. 

m) As to the amount of care the building owner must employ, see Brown v. 
Windsor (1830), 1 Cr. & J. 20; Trower v. Chadwick (1836), 3 Bing. (N. 0.) 334 ; 
(1839), 6 Bing. (N. 0.) 1; Walters v. Pfeil (1829), 1 Mood. & M. 362; Taylor v. 
Stendall (1845), 7 Q. B. 634. See title NeGLicENCE. 
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cannot divest himself of this duty by employing some other person 
(whether contractor, architect, or engineer) to do what is necessary 
to prevent the mischief, or by stipulating that such other person 
shall take precautions against it (7). 

If the acts of the employer, though amounting to a public 
nuisance, also cause particular damage to a neighbouring land- 
owner, the latter will be entitled to maintain an action against the 
employer (0). 

These considerations will apply with still greater force if there ig 
anything unlawful in the work which the contractor is employed 
to do (p). | 


671. The employer may to a certain extent safeguard himself 
by taking an indemnity from the contractor, but this has no effect 
on the rights of third persons, and he still remains subject to the 
duty and liable for the consequences of its breach (q). 








| 


—__ ieee 8 


672. A contractor in his relation to a sub-contractor is in a 
similar position as regards lability for nuisance or negligence as 
is the employer in his relation to the principal contractor (r). 


673. If the employer retains in his own hands the control over 
the execution of the works, or if he interferes with the contractor , 
in carrying them out, he will be liable to third persons for any 
injuries sustained by them or their property (s). 


4 
tr 

(n) Gregory v. Piper (1829), 9 B. & C. 591; Bower v. Peate (1876), 1 Q. B. D. |. 
$21, per CocKBURN, C.J., at p. 326 ; Randleson v. Murray (1838), 8 Ad. & EL. 
109; Hole v. Sittingbourne and Sheerness Rail. Co. (1861), 6 H. & N. 488; 
Pickard v. Smith (1861), 10 C. B. (wv. 8.) 470 ; Gray v. Pullen (1864), 5 B. & 8. 
970; R. v. Stephens (1866), L. R. 1 Q. B. 702; Rylands v. Fletcher (1868), L. R. 
3 H. L. 330; Pitts v. Kingsbridge Highway Board (1871), 25 L. T. 195; 
Tarry v. Ashton (1876), 1 Q. B. D. 314; Lemaitre v. Davis (1881), 19 
Ch. D. 281; Dalton v. Angus (1881), 6 App. Cas. 740; Hughes v. Percival (1883), 
8 App. Cas. 443; Black v. Christchurch Finance Co., [1894] A. CO. 48 ; Jolliffe 
v. Woodhouse (1894), 10 T. L. R. 553; Hardaker v. Idle District Council, [1896] 
1 Q. B. 335, C. A. ; Hill v. Tottenham Urban District Council (1898), 79 Li. T. 495 ; 
Penny v. Wimbledon Urban District Council, [1899] 2 Q. B. 72, C. A.; The Snark, 
[1900] P. 105, C. A. 

(0) Rose v. Groves (1843), 5 Man. & G. 613; Benjamin v. Storr (1874), L. RB. 9 
C. P. 400; Boyce v. Paddington Borough Council, [1903] 1 Ch. 109, reversed on 
another point sub nom. Paddington Corporation v. A.-G., [1906] A. C. 1. Se 
title NUISANCE. 

(p) Ellis v. Sheffield Gas Consumers Co, (1853), 2 HE. & B. 767; Pitts v.} 
Kingsbridge Highway Board, supra. 

(q) Dodd v. Holme (1834), 1 Ad. & El. 493; Hillis v. Sheffield Gas Con 
sumers Co., supra. ‘In violations of a right to property, whether real o| 
personal, . . . he who procures the wrong is a joint wrong-doer, and may bg¢ 
sued either alone or jointly with the agent in the appropriate action for the 
wrong complained of ” (Lumley v. Gye (1853), 22 L. J. (Q. B.) 463, per ERLE, Jay! 
at p. 472). 

r) haeom v. Cubitt (1842), 9 M. & W. 710; Knight v. Fox and Henderso 
(1850), 20 T.. J. (X.) 9; Overton v. Ireeman (1852), 21 L. J. (0. P.) 52; Murra 
v. Currie Seer L. R. 6 0. P. 24; Pearson vy. Cox (1877), 2 0. P. D. 369 3 
Blake v. Thirst (1863), 8 L. 'T. 251. t 

(8) Burgess v. Gray (1845), 1 C. B. 578; LMolliday v. National Telephon 
ie [1899] 2 Q. B. 392, O. A.; Bennet v. Castle (1898), 14 T. L. BR. 28 

ode 
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674. The liability of the employer for injuries will not absolve Part XX. 
the contractor from liability, and the contractor will always.remain Injuries to 
liable for any tortious acts of his own or of his servants (¢). Persons or 

The contractor may be sued either alone or jointly with his Property. 
employer; but it must be noticed that the effect of bringing an joing 
action and recovering judgment against either the employer or liability. 
contractor is to bar any claim against the other (a), and also 
that, as the employer and the contractor are joint tort-feasors, there 


is no contribution between them (0). 


a Bates y. Pilling (1826), 6 B. & C.38; White v. Peto Brothers (1888), 58 .L. T. 


ee See title JUDGMENTS AND ORDERS. 
(b) See title Tort. 


BUILDING DISPUTES. 


Generally.—See Burupine Contracts, ENGINEERS, AND AROHITHOTS. 


Under London Building Acts.—See Mutropo.is. 
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See Metropouis; Pusntic Haury ere. 


BUILDING RESTRICTIONS. 


See Raat Property AXp CHarrets Ruan; Save or Lanp. 


( 821 ) 


BUILDING SOCIETIES, 


——— 
PAGE 
Part I. NATURE AND CLASSES OF BUILDING SOCIETIES- 323 
SEcT. 1. INTRODUCTORY - - ~ - - - - - 323 
Sub-sect. 1. General Nature of ee Sereuee - - 328 
Sub-sect. 2. The Registrar - - - - $24 
SroT. 2. DIFFERENT CLASSES OF SOCIETIES - ~ - - 324 
Sub-sect. 1. General Division - 2 zs - 824 
Sub-sect. 2. Unincorporated and Incorporated Societies - 324 
Sub-sect. 3. Terminating and Permanent Societies = - - 325 
Part Il. INCORPORATION OF BUILDING SOCIETIES - - 327 
Sect. 1. INCORPORATION OF NEWLY-ESTABLISHED SOCIETIES - 327 
Sect. 2. INCORPORATION OF UNINCORPORATED SOCIETIES - - 327 
Part III NAME AND CHIEF OFFICE OF SOCIETY - - 329 
Sect. 1. NAME oF SOCIETY - - - - - - - 329 
Sub-sect. 1. Original Name - - - - - - 3829 
Sub-sect. 2. Change of Name - - - - - - 330 
SEcT. 2. CHIEF OFFICE OR PLACE OF MEETING - - - - 330 
Part IV. RULES OF A SOCIETY- - - - - - - 831 
Sect. 1. IncoRPORATED SOCIETY - - - - - - 331 
Sub-sect. 1. In General = - sé - = - ~ - $31 
Sub-sect. 2. Contents of Rules - Z 2 - - - 331 
_ Sub-sect. 3. Alteration of Rules - - = = - - 832 
Sect. 2. UNINCORPORATED SOCIETY - - - - - - $35 
Sub-sect. 1. In General - = = ~ ee = - 336 
Sub-sect. 2. Alteration of Rules - - - - = = 339 
Part V. OFFICERS OF A SOCIETY - és a = : - 886 
SzecT. 1. INCORPORATED SOCIETY -° - 7 - - 336 
Sub-sect. 1. Officers Generally - = a : 2 ~ 336 
Sub-sect. 2. Directors a é a < - % - 341 
Sub-sect. 3. The Secretary - - - - - - 3342 
Sub-sect. 4. Auditors 7 = a “ = - - $43 
SEcT. 2. UNINCORPORATED SOCIETY - - - - - - 344 
Sub-sect. 1. Officers Generally - - - - - - 344 
Sub-sect. 2. The Committee and the Treasurer or Trustees - 347 
Parr VIL MEMBERS - - - - -~ . . . - 348 
SrcT. 1. MEMBERSHIP ~ - ~ - = 2 - - 348 
SECT, 2. RIGHTS AND LIABILITIES OF MEMBERS - - z - 361 
SEcT. 3. MEETINGS - - - - i # - : - $353 


H.L.—III. M 





8322, BUILDING SOCIETIES. 


PAGE 
Part VII. SHARES - - - - ~ - - - ~ 3855 
Secor. 1. In GENERAL- - - - - - - ~ - 355 

SECT. 2. TRANSFER - - - - - - ~ - 357 

SEcT. 8. WITHDRAWALS) - - - - - - -- - 358 

SxEcr. 4. FINES AND FORFEITURE - - - - - - 861 
Sub-sect. 1. Fines’ - - 4 “ - - - - 861 

Sub-sect. 2. Forfeiture - : o - ~ - 362 

Part VIII ADVANCES - - o - - - - - - 3863 
SEoT. 1. In GENERAL - - - - - ~ ~ - 363 

SEcoT. 2. SECURITY ON WHICH ADVANCES MAY BE MADE - - 364 

SECT. 3. CONSTRUCTION AND EFFECT OF MORTGAGES - - - 365 

SEcT. 4. REDEMPTION - - - - - ‘ é - 366 

Sect. 5. ENFORCEMENT OF MorRTGAGE 2 é 2 5 -~ 868 
Sub-sect. 1. Sale - - - - - ‘e 4 - 868 

Sub-sect. 2. Foreclosure - - - - - - 369 

Sub-sect. 3. Proof in Bankruptcy . - - - 870 

SEecT. 6. DiscHARGE OF MorTGAGE - -~ - - - - 870 

SEcT. 7. Stamp DvuTIEs AnD INcoME Tax - - : - a 879 

Part IX. BORROWING AND LOANS - - a es 3 i (878 
SECT. 1. PowER TO Borrow AND LEeND MoNEY - - - 873 
Sub-sect. 1. Incorporated Societies - - - - - 378 

Sub-sect. 2. Unincorporated Societies - - ~ 2 - 375 

Srecr. 2. EXERCISE oF BoRROWING POWERS - - : « 375 
Sub-sect. 1. In General - - ‘ 2 . ac*  . “BRS 

Sub-sect. 2. Excessive Exercise of Borrowing Powers - - 376 

Part X. SURPLUS FUNDS - - - - = . : - 378 
Sect. 1. INVESTMENT OR OTHER APPLICATION - . : 2. BF 

SEcT. 2. TRANSFER OF STOCK - - - - : " - 880 
Part, XI. DISPUTES~ - - - - - - - - - 380 
Sror. 1. In GENERAL- - 7 - 2 . : : - 380 

Secor. 2. ARBITRATION - - - Z 3 : 2 - 381 
Sub-sect. 1. Election of Arbitrator - - : - - 381 

Sub-sect. 2. Procedure in regard to Arbitration - - - 382 

Sub-sect. 3. The Award - = ~ - - - 8884 

SzoT. 8. Tue County Courr - - .- Z . : - 83N5 

Snor. 4. JUSTICES OF THE Peace - - S . : - 386 

Szor. 5. THE REGISTRAR - - 2 - Z é - 386 

Srecr. 6. WmAr DISPUTES MUST BE REFERRED - = 3 . 887 
Sub-sect. 1. Unincorporated Societies- - - - - 387 

Sub-sect. 2. Incorporated Societies = - - - - - 388 


Parr XII. ACCOUNTS, AND INSPECTION OF BOOKS OR 


AFFAIRS - 7 . a : ” x é - 389 | 
Sror. 1. ACCOUNTS - - ~ - - - - - - 389 ¢ 
Sxor. 2. INSPECTION oF Books on AFIAIRS as = - 390 : 


Part XII. AMALGAMATION AND TRANSFER - -~ - 3891 





Part I.—NATURE AND CLASSES OF BUILDING SOCIETIES. 


Part XIV. DISSOLUTION AND CANCELLATION OR SUSPEN- 
SION OF REGISTRY- — - - - - - - 392 


Sect. i. INcORPORATED SOCIETIES - - - - - - 3892 
Sub-sect. 1. Dissolution by Instrument - - - - 392 
Sub-sect. 2. Dissolution under the Rules’ - - - - 393 
Sub-sect. 3. Dissolution by Award of Registrar - - - 394 
Sub-sect. 4. Winding-up under the Companies Acts. - - 3894 
Sub-sect. 5. Cancellation or Suspension of Registry « - 396 

SecT. 2. UNINCORPORATED SOCIETIES - - - - - - 3897 


Sub-sect. 1. Dissolution - - - 397 
Sub-sect. 2. Winding-up under the Companies Acts 398 


For Co-operative Building Societies - See title INDUSTRIAL, PROVIDENT AND 
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TRIAL, PROVIDENT AND 
SIMILAR SOCIETIES; Loan 
SOGIETIES. 


Part I—Nature and Classes of Building 
Societies. 


Sect. 1.—Introductory. 
Sus-SEcT. 1.—Ceneral Nature of Building Socteties. 


675. Building societies are societies formed for the purpose 8 
raising, by the subscriptions of the members, a fund out of which 
advances may be made to members, by way of mortgage, upon the 
security of freehold, copyhold, or leasehold estate (a), the primary 
object being to assist the members in obtaining a small landed 
property (0). 

The method adopted is for the members to take Shares of a definite 
amount, which amount is, as a rule, payable to the society by small 
periodical subscriptions. Out of the funds so acquired advances are 
made to members from time to time upon mortgage of freehold, 
copyhold, or leasehold property, the amount of such advances being 
the nominal amount of the shares held by the member less in most 
cases a considerable discount. 

Although treated in the earlier legislation as bodies of comparatively 
humble interest, many building socieures have developed into large 
institutions. Some societies have so far deviated from their original 
intention as mainly to devote their funds to financing builders (c), 
the funds being derived from members who subscribe for shares as 
an investment and are known as investing members. But whatever 


(a) See Building Societies Act, 1874 (37 & 38 Vict. c. 42),s. 18. Compare the 
preamble to the Building Societies Act, 1836 (6 & 7 Will. 4, ec. 32). 

(b) Preamble to Building Societies Act, 1836 (6 & 7 Will. 4, c. 32). 

(c) See Murray v. Scott (1884), 9 App. Cas. 519, per Lord BLACKBURN, at p. 548, 
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their magnitude, and whatever their sphere of operation, building 
societies are, subject to the distinction hereafter explained between 
unincorporated and incorporated societies, carried on under the 
provisions of the same statutes. 


SuB-SEOT. 2.—The Registrar. 


676. The functions and powers of the Registrar of Building 
Societies in England are vested in the central office of the Registry 
of Friendly Societies, consisting of the Chief Registrar and assistant 
registrars of Friendly Societies (d). 

The Registrar is the instrument through which the State exercises 
control. Thus, in the case of incorporated societies, he issues 
certificates of incorporation, registers rules and alterations of rules, 
prescribes the form of and receives the annual accounts and state- 
ments, and possesses powers of inspecting and dissolving societies 
and of suspending and cancelling registry of incorporation, and is 
charged with the duty of laying an annual report before Parliament 
of the accounts of all societies and the proceedings of the registry (e). 

His functions in the case of unincorporated societies are more 
limited, his chief duties relating to alterations of rules and 
statements of accounts. 


Sect. 2.—Different Classes of Societies. 
SuB-SECT. 1.—General Division. 


677. Building societies are divided into the following classes : 
(1) unincorporated, (2) incorporated, (8) terminating, and 
(4) permanent. 

The division of societies into unincorporated and incorporated 
and into terminating and permanent is a cross division. A 
terminating or a permanent society may be either incorporated 
or unincorporated. The distinction between terminating and 
permanent societies is one drawn from their method of operation in 
practice, but is not of much legal importance. With the exception 
of a difference regarding the limit of their borrowing powers (/), 
and the circumstances under which they terminate (g), both ter- 
minating and permanent societies are subject to the same law. 
The only division of importance from a legal point of view is the 
division into unincorporated and incorporated societies. 


Sus-SecT. 2.—Unincorporated and Incorporated Societies. 


678. Unincorporated societies were all formed under the Building 
Societies Act, 1836 (h). That Act did not contain general provisions 





(d) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), ss. 1, 2. As to the con- 
stitution of the central office, see title FRIENDLY SoorErIus. 

(e) Building Societies Act, 1874 (37 & ns Vict. c. 42), ss. 17, 18, 40; Building 
Societies Act, 1894 (57 & 58 Vict. c. 47), ss. 2, 4—7, 27. 

f) Building Societies Act, 1874 (37 & "38 Vict. c. 42), 8. 15. 

(g) Ibid., 8s. 6, 32 (1). 

(h) 6& 7 Will. 4, c. 32. No short title is given to this Act either by the Act 
itself, or by tho Short Titles Act, 1896 (59 & 60 Vict. c. 14). But it is referred 
to as the Building Societies Act, 1836, in the Building Societies Act, 1894 (57 & 58 
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regulating the constitution of building societies, but supplied their 
place by enacting that such of the provisions of the Friendly 
Societies Acts of 1829 (7) and 1834 (7) as might be applicable to the 
purpose of any benefit building society should apply to such 
society (k). Societies formed under those Acts are not bodies 
corporate, but their property is vested in trustees or their treasurer, 
by whom actions may be brought or defended (J). 

Incorporated societies are all incorporated under the provisions 
of the Building Societies Act, 1874 (m). Except for certain special 
purposes (n), the need for trustees is thereby removed, as the cor- 
porate body thereby created is itself capable of being clothed with 
legal rights and obligations. . 

All societies formed since November 2, 1874 (0), are incorporated 
under the last-mentioned Act, which provided means whereby exist- 
ing unincorporated societies might receive certificates of incorpora- 
tion and thereby become bodies corporate (p). 


' Sus-Szor. 3.—Zerminating and Permanent Societies. 


679. A terminating society is a society which by its rules is to 
terminate and have its affairs wound up and its assets distributed 
at a fixed date, or when a result specified in its rules is attained (q). 

The members of such a society agree to take one or more shares 
of a definite nominal amount and to pay subscriptions either 
(1) until a certain date, usually fixed as being the date on which, if 
all subscriptions were duly paid, the total nominal amount of all 


Vict. c. 47), s. 25, and will be so cited throughout this title. The Act was 
repealed, except so far as regards then existing societies, by the Building 
Societies Act, 1874 (37 & 38 Vict. c. 42), s. 7, thus rendering it impossible to form 
any new sccieties under the former Act. Only sixty societies now remain to 
which the Act of 1836 applies, and this number is liable to be diminished from 
time to time by dissolution or by incorporation. By the Building Societies Act, 
1894 (57 & 58 Vict. c. 47), s. 25 (2), the Act of 1836 was repealed as from 
August 25, 1896, as to all societies formed thereunder after the year 1856. In 
England the opinion has been expressed that all such societies, unless they 
obtained incorporation before the date of the repeal, ceased to be legally con- 
stituted under the Building Societies Acts, and, if consisting of more than 20 
persons, became illegal associations under s. 4 of the Companies Act, 1862 
(25 & 26 Vict. c. 89). See Re Lifracombe Permanent Mutual Benefit Building 
Society, [1901] 1 Ch. 102, 118; Shaw vy. Benson (1883), 11 Q. B. D. 563; Re 
Thomas, Ex parte Poppleton (1884), 14 Q. B. D. 379 ; and title Companizs. The 
contrary has been held in Scotland (Smith’s Trustees v. Irvine and Fullerton 
Building Society (1905), 6 EF. (Ct. of Sess.) 99). 

(i) 10 Geo..4, c. 56. This statute and that cited in the next note have no 
short title, but are commonly referred to as in the text, and will, for convenience, 
be so cited throughout this title. 

(7) 4&5 Will. 4, c. 40. 

(k) Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), s. 4. 

(7) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 21. 

(m) 37 & 38 Vict. c. 42. See p. 327, post. 

(n) H.g., the investment of surplus funds. See p. 378, post. | 

(0) The date on which the Building Societies Act, 1874 (37 & 38 Vict. c. 42), 
came into operation (ibid., s. 2). 

(p) Ibid., ss. 9, 10, 11; Building Societies Act, 1875 (88 & 39 Vict. c. 9), 8. 2, 
which was substituted for s. 8 of the Act of 1874; and see p. 327, post. | 

(7) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 5. See generally, 
as to such societies, Fleming v. Self (1854), 3 De G. M. & G. 997, per Lord 
CRANWORTH, L.C., at pp. 1018 et seq. | 
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the shares would have been received, or (2) until the society has in 
hand sufficient to pay all members who have not received any 
advance the full nominal amount of their shares. From time to 
time the funds in hand are applied in paying to those of the members 
who desire advances the nominal amount of their shares less a 
considerable discount. The members who thus receive payment of 
their shares in advance give mortgage security for the payment of 
the future subscriptions on their shares and of any other payments 
which may become due from them under the rules during the 
continuance of the society. Members who do not receive advances 
usually have the right of withdrawing from the society (r), and 
those who have received advances can usually redeem the security 
given by them(s). Upon the agreed date arriving or the object 
being attained the funds are applied in paying to those members 
who have received no advance the full nominal amount of their 
shares, and any surplus is divided as profits among the same persons. 

One result of the ordinary scheme of a terminating society is that 
pérsons desiring to become members after its formation must pay 
down a sum equal to the amount of the subscriptions already paid 
by the original members with interest thereon. These payments 
are known as “ back payments,” and considerably check the increase 
of membership. In some cases this difficulty has been overcome 
by issuing a fresh series of shares each year, each series being 
calculated to mature in a certain number of years (usually about 
twelve) and working itself out as if it were a separate terminating 
society, though the money received is all put into one general fund. 


680. A permanent society is a society whose rules do not specify 
any fixed date or given result as the period for its termination (t). 
It therefore continues to be a going concern as long as there is a 
demand for, and funds available for making, advances to existing 
or new members. 

Persons can join such a society at any time. The shares are of 
fixed nominal amount, and are payable by a definite number of 
subscriptions, or, in most cases, may be paid up in full in one sum. 
When the share has been paid up in full, and no advance has been 
made, the member receives interest on the amount. At any time 
before an advance has been made, and whether his shares are paid 
up in full or not, a member may withdraw, and will be paid such 
sum as he is entitled to under the rules usually in the order of his 
notice of withdrawal ; sometimes the right of withdrawal is by the 
rules expressly given “‘ provided the funds permit.’’? A member 
desiring an advance receives the nominal amount of his shares, 
usually subject to a discount or to the payment of a premium, 
and gives a mortgage to secure the repayment of the amount 
advanced and interest thereon by a definite number of instalments, 
and also the payment of any money becoming payable by him under 
the rules whilst the mortgage is outstanding. As a rule, after an 
advance has been made no further subscriptions are payable. 


(r) Seo p. 358, post. 
8) See p. 366, post. 
t) Building Societies Act, 1874 (37 & 38 Vict. c. 42), 8. 5. 
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Part I1_—Incorporation of Building Societies. 


Sect. 1.—Incorporation of Newly-established Soctettes. 


681. Any number of persons, not less than three (w), may form 
a building society (a), either permanent or terminating (0). 

The first step to be taken by the promoters is to agree upon a 
set of rules for the government of the society. Two copies of 
the proposed rules, signed by three of the promoters and by the 
intended secretary or other officer, must be sent to the Registrar (c). 
The Registrar, if he finds the proposed rules contain the statutory 
provisions, and are otherwise in accordance with the Building 
Societies Acts (d), returns one copy, with a certificate of incorpora- 
tion, to the secretary or other officer, and retains and registers 
the other copy (e). The society thereupon becomes a body corporate 
by its registered name, having perpetual succession and a common 
seal (f). 

If any persons vopieeenine themselves to be a society commence 
business without first obtaining a certificate of incorporation, they 
are liable, upon summary conviction before justices at the complaint 
of the Registrar, toa penalty not exceeding £5 for every day business 
is SO carried on (g). 

A certificate of incorporation, purporting to be signed by the 
Registrar, will, in the absence of any evidence to the contrary, be 
recelved as evidence in all courts of law and elsewhere (h), and 
cannot be declared void by the court on the ground that it has been 
obtained irregularly (1). 


Secr. 2.—Incorporation of Unincorporated Societies. 


682. Any unincorporated society the rules of which have been 
certified under the Act of 1886 may obtain a certificate of incor- 
poration, and.thereupon it becomes an incorporated society, and 
is thenceforth subject to the statutes regulating incorporated 
_ societies (k). 

The application for registration must be made to the Registrar, 
and must be made by the authority of a general meeting of the 


(w) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 17. 

(a) As it is now and has been since the passing of the Building Societies Act, 
1874 (37 & 38 Vict. c. 42), s. 7, impossible to form a new unincorporated society, 
the present section of this title treats only of the formation of incorporated 
societies. 

(b) Ibid., s. 18. 

(c) I bid., s. 17, Building Society Regulations, 1895, r. 41. 
application for registration, see ibid., 
Forms, Vol. III., p. 8. The fee payable is £5 (Building Society Regulations, 
1906). The Building Society Regulations, 1895, are printed in Statutory Rules 
and Orders, revised to December : 31, 1903, IL., title Building Society. 

(d) See p. 331, post. 

(e) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 17. 

(f) Ibid., s. 9. 

(g) Lbid.. s. 48. 

(hy Ibid., s. 20. 

(7) Glover v. Giles (1881), 18 Ch. D. 178. 

(k) Building Societies Act, 1875 (88 & 89 Vict. c. 9), 8, 2. 
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society specially called for that purpose (J). The application must 
be accompanied by a copy of the rules of the society and a statutory 
declaration that such authority for the application was duly given, 
and that the rules were certified under the Act of 1836 (m). 


683. It is a necessary preliminary to the grant of a certificate 
of incorporation that the existing rules shall have been registered 
with the Registrar (n). This may be effected in two ways: (1) on 
a proper application being made for the purpose, the clerk of the 
peace for the county in which the society is established should 
transmit to the Registrar the transcript of the rules of the society 
filed with the rolls of the sessions of the peace (0), and the Registrar 
keeps and registers the transcript (p) ; (2) if the clerk of the peace 
does not transmit the transcript of the rules of the society, the 
society may furnish the Registrar with a copy of the rules, purport- 
ing to be certified, or to be a true copy of the rules certified, by the 
barrister appointed to certify the rules of friendly societies (q), 
authenticated by the statutory declaration of the secretary or other 
officer, as the Registrar may require, and the copy of the rules is 
kept and registered by the Registrar (r). 

In practice if the Registrar has not, at the time he receives the 
application for incorporation, received the transcript of the rules, he 
applies for it to the clerk of the peace. If he does not receive it 
within seven days, he so informs the applicant for incorporation, who 
must furnish the necessary evidence of the rules being certified (s). 


684. After incorporation the previously existing rules, so far as 
they do not conflict with the provisions of the statutes regulating 
incorporated societies, continue in force until altered or rescinded 
in accordance with those statutes (¢). 

The court cannot, at the instance of some of the incorporators, 
declare the incorporation void on the ground that it has been 
obtained by fraud or irregularity (w). 

All rights of action and other rights and all estates and interests 


(7) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 12; Building Society 
Regulations, 1895, r. 1; and see p- 352, post. 

(m) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 12; Building 
Society Regulations, 1895, r. 1. For form of application and declaration, see 
Building Society Regulations, 1895, and Forms A and B; Enc yclopeedia of 
Forms, Vol. IfI., pp. 11, 12. A fee of £5 is payable (Building Society 
Regulations, 1906). 

(n) Building Societies Act, 1874 (87 & 38 Vict. c. 42), ss. 10 and 11. These 
provisions have virtually expired, as the Registrar has the rules of all the sixty 
unincorporated societies now in existence ; see note (9), p. 324, ante. 

(0) A transcript of the rules of a society certified under the Act of 1836 had to 
be deposited with the clerk of the peace of the county in which the society was 
established (Friendly Societies Act, 1829 (10 Geo. 4, c. 56), 8. 7). 

(p) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 10. 

(7) Under I*riendly Societies Act, 1834 (4 & 5 Will. 4, c. 40), 8. 4, rendered 
applicable to unincorporated societies by Building Societies Act, 1836 (6 & 7 
Will. 4, c. 32), 8.4. The barrister is now replaced by the Registrar (Building 
Societies Act, 1874 (37 & 38 Vict. c. 42), 8. 7). 

(r) Building Societios Act, 1874 (37 & 38 Vict. c. 42), s. 11. 

(8) Building Socioty Rogulations, 1895, r. 1. 

(4) Building Societies Act, 1875 (88 & 39 Vict. c. 9), 8. 2. 

(u) Clover v. Giles (1881), 18 Ch. D. 173. 
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in real and personal estate belonging to, or held in trust for, an 
unincorporated society vest on incorporation in the incorporated 
society without any conveyance or assignment, except in the case of 
stocks and securities in the public funds, and estates in copyhold or 
customary hereditaments, the title to which cannot be transferred 
without admittance (w). 





Part Il]_—Name and Chief Office of 
Society. 


Srcr. 1—Name of Society. 
SuB-SEOT. 1.—Original Name. 


685. The name of the society must be set forth in the rules 
which are forwarded to the Registrar prior to incorporation(a). On 
the grant of a certificate of incorporation the society becomes a 
corporate body by its registered name (b). The registration of the 
rules is a condition precedent to incorporation, and the Registrar 
will refuse registration if the name chosen for the society is identical 
with that in which a subsisting society is already registered, or so 
nearly resembles the name of a subsisting society as to be calculated 
to deceive, unless such subsisting society is in course of being 
terminated or dissolved and assents to such registration (e). 

The last words of the name of any new incorporated society must 
be “ Building Society,” and the Registrar may refuse to allow the 
insertion or retention of any words which imply that the society is 
other than a building society (d). 

An unincorporated society retains its name on incorporation, and 
the provisions as to identity and similarity of name do not apply 
until it changés its name (e). , 


686. An incorporated society may not use any name or title other 
than its registered name. If a society contravenes this provision, 
the society, and also every director or member of the committee of 
management who is a party to the contravention, is liable on 


(wv) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 27, as amended by 
Building Societies Act, 1877 (40 & 41 Vict. c. 63), s. 3. S. 27 of tne Act of 
1874 as unamended referred only to property of which the society as unincor- 
porated was possessed on November 2, 1874, thus leaving outstanding any 
property acquired by a society between that date and the date of its incorporation. 
The amendment above mentioned rendered s. 27 of the Act of 1874 applicable 
to all property possessed by a society at the date of its incorporation. S. 4 of 
the Act of 1877 operated to transfer, with the exceptions above mentioned, the 
outstanding property of societies incorporated before its passing. 

(a) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 16 (1). 

(b) [bid., s. 9. 

(c) Lbid., 8.17. This provision is similar to that contained in s. 20 of the 
Companies Act, 1862 (25 & 26 Vict. c. 89), and it is conceived that cases decided 
on that section apply to building societies. See title ComPANIEs. 

(d) Building Society Regulations, 1895, r. 7. 

e) Building Societies Act, 1874 (37 & 38 Vict. c. 42), ss. 9, 17. 
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summary conviction to a fine not exceeding £10 and, in the case 
of a continuing offence, to an additional fine not exceeding £10 for 
every week during which the offence continues (/). 

The registered name of an incorporated society must appear on 
the seal (9). 


SuB-SEcT. 2.—Change of Name. 


687. An incorporated society may change its name by resolution 
of three-fourths of the members present at a meeting called for the 
purpose. The choice of a new name on alteration is subject to the 
same restrictions regarding identity or similarity with the names 
of subsisting societies as the choice of a name on the formation 
of a new society. The change of name does not affect any right 
or obligation of the society, or of any member or other person 
concerned (h). 

Notice (t) of the change of name must be sent to the Registrar 
for registration accompanied by a statutory declaration (k) of an 
officer of the society that the above provisions have been complied 
with. Thereupon the Registrar, if he finds the matter in order, gives 
a certificate of registration (2). He may, however, if he finds any 
identity or similarity with the name of any previously registered 
society, require further evidence that that society is not subsisting 
or is in course of being terminated or dissolved and consents to 
such registration (m). No change of name can be registered unless 
the new name ends with the words ‘‘ Building Society ”’ (n). 


Sect. 2.—Chief Office or Place of Meeting. 


688. The rules of a society, whether incorporated (0) or unin- 
corporated (p), must specify the chief office or place of meeting. 

An incorporated society may change its chief office in manner 
directed by its rules, or in default of such direction at a general 
meeting specially called for the purpose (q). No alteration of the 
rules is necessary on such change, but notice in duplicate of the 
change must be given by the secretary to the Registrar within seven 
days, and will be registered by him and a certificate given (r). 

An unincorporated society may change its place of business to 
another place within the county in which the rules are enrolled 


(7) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 15. 

(9) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 16 (10), 

(h) Ibid., s. 22. 

(7) Building Society Regulations. 1895, r. 15, and Form O; Encyclopaedia of 
Forms, Vol. IIL, p. 36. 

(k) Building Society Regulations, 1895, r. 15 and Form P; Encyclopaedia of 
Forms, Vol. III., p. 36. 

(1) Building Societies Act, 1874 (37 & 38 Vict. c. 42), 5. 22. The fee for 
the certificate is ten shillings (Building Society Regulations, 1906), For 
form of certificate, seo Building Societies Act, 1894 (57 & 58 Vict. c. 47), 
Sched. LIT. 

(m) Building Society Regulations, 1895, r. 15. 

(n) Ibid. r. 7; and seo p. 329, ante. 

(0) Building Societies Act, 1874 (387 & 38 Vict. c. 42), 5. 16 (1). 

p) Friendly Societios Act, 1829 (10 Geo. 4, c. 56), 8. 10. 

q) Building Socioties Act, 1877 (40 & 41 Vict. c. 63), 8. 2. 

r) Lbid. ; Vuilding Society Regulations, 1895, r. 13, and Form M. A fee of 
two shillings and sixpenco is payable for the cortificate (Lb/d. r. 41). 
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without apparently altering the rules, upon giving notice in writing 5S£CT. 2. 
to the Registrar within seven days before or after removal, such Chief Office 
notice being signed by the secretary or other principal officer and or Place of 
three or more members (s). , Meeting. 


aS 


Part 1V.—Rules of a Society. 


Sect. 1.—Incorporated Socvety. 
SuB-SEcT. 1.—IJn General. 


689. The rules of a society form the contract between the society Bules contain 
and the members (¢). This contract is to be found in the rules Contract se 
for the time being in force, having regard to any alterations duly pe pavanceae 
made (uw). They are binding on the members and officers of the 
society and on all persons claiming on account of a member, or 
under the rules, all of which persons are deemed to have full notice 
thereof (a). 

A printed copy of the rules of an incorporated society, certified by Copies of 
the secretary or other officer of the society to be a true. copy of its rules. 
registered rules, is, in the absence of any evidence to the ccna, 
evidence of the rules (0). 

A society must supply to any person requiring the same a 
complete printed copy of the rules with a copy of the certificate of 
incorporation appended thereto at a charge not exceeding one 
shilling for each copy (¢). | 


Sus-SxEcr. 2.—Contents of Rules. 


690. The rules of any building society established after Necessary 
August 25, 1894, and of any incorporated society existing on na . 
that date which subsequently to that date substitutes a new set 
of rules for its existing rules, must set forth the name of the 
society and its chief office or place of meeting, the manner in 
which the stock or funds of the society is or are to be raised, the 
purposes to which they are to be applied, and the manner in which 
they are to be invested; the terms on which unadvanced sub- 
scription shares or paid-up shares (if any) are to be issued and 
withdrawn, with tables, where applicable in the opinion of the 


(s) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 10. See R. v. Registrar 
of Friendly Societies Sars 16 J. P. 613. For form of. notice, see Encyclopedia 
of Forms, Vol. III., 

(t) Auld v. Glasgow “Working Men’s Building Society (1887), 12 App. Cas. 197, 
per Lord MACNAGHTEN, at p. 205; Re Doncaster Permanent Benefit Building and 
Investment Society (1866), 14L. T. 13; Walton v. Edge (1884), 10 App. Cas. 33; 
Re West Riding of Yorkshire Permanent Benefit Building Society, Ha parte Pullman 
(1890), 45 Ch. D. 463. 

(u) Barnard vy. Tomson, [1894] 1 Ch. 874, per Norru, J., at p. 392; Re 
Norfolk and Norwich Provident Permanent Benefit Building Societe y, Smith's Case 
(1875), 1 Ch. D. 481, must be taken to have been decided on the special facts. 
See Wilson v. Miles Platting Building Society (1887), 22 Q. B. D. 381, n. As to 
the alterations that may be made, see p. 333, post. 

(a) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s, 21. 

(b) L[bid., s. 20. 

(c) I bid., s. 17, 
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Sect.1. Registrar, showing the amount due by the society for principal and 
Incor- interest separately ; whether any, and what, preferential shares are 
porated to be issued; the manner in which and terms upon which advances 
Society. are to be made and redeemed, with tables, where applicable in the 
~ opinion of the Registrar, showing the amount due from the borrower 
after each stipulated payment; the manner in which losses are to r 
be ascertained and provided for, and in which membership is to 
cease; whether the society intends to borrow money, and if so, 
within what limits; the manner of altering and rescinding the 
rules of the society and of making additional rules; the manner of 
appointing, remunerating, and removing the board of directors or 
committee of management, auditors, and other officers, and their 
powers and duties; the manner of calling general and special 
meetings of the members; provisions regulating the audit of the 
accounts, the settlement of disputes (d), the device, custody, and 
use of the seal, the custody of the mortgage deeds and other 
securities belonging to the society, the fines and forfeitures to be é 
imposed on members of the society, and the manner in which the 
society, whether terminating or permanent, shall be terminated | 
or dissolved (e). 
Schedule of A society may describe in a schedule to its rules the forms of 
forms conveyance, mortgage, transfer, agreement, bond, security for deposit 
apHone or loan or other instrument necessary for carrying its purposes into 
execution (/). 
General Beyond those already mentioned there are no statutory provi- 
powers asto sions expressly dealing with the rules of building societies. A 
making rules. building society may make such rules as it pleases, provided that 
the rules do not conflict with the general law of the realm or the 
express provisions of the Building Societies Acts, and do not make 
the society a thing different from a building society (g). 


SuB-SEcT. 3.—Alteration of Rules. 


Method of 691. The rules can only be altered in the manner authorised 
changing by statute (h). <A different procedure is authorised with regard 
a“ to societies certified before the Act of 1874, and subsequently incor- 
porated thereunder, from that authorised with regard to societies 4 
first established after the passing of that Act (2). 
Any of the first-mentioned class of societies may alter or rescind 
any rule or make any additional rule by the vote of three-fourths of 
the members present at a special meeting called for the purpose, 


(d) See p. 381, post. Provision for settlement by general meeting or the 
board of directors will not be sanctioned by the Registrar. 

(e) Building Societies Act, 1874 (37 & 38 Vict. c. 42),s.16; Building Societies 
Act, 1894 (57 & 58 Vict. c. 47), s. 1. 

(/) Building Societies Act, 1874 (37 & 38 Vict. c. 42), 8. 19. 

(y) Murray v. Scott (1884), 9 App. Cas. 519, per Lord SetBorne, L.C., at 
p. 538. For specimen forms of rules of building societies, see lHincyclopsedia of 
Forms, Vol. III., pp. 13, 21. 

(h) Auld v. Glasgow Working Men’s Building Society (1887), 12 App. Cas. 197, 
per Lord Maonacirren, at p. 205, where it was held that the rights of with- 
drawing members under the rules could not be altered by an ordinary 


resolution. : 
(i) Building Socicties Act, 1874 (37 & 38 Vict. c. 42), s. 18. | 
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of which notice specifying the proposed alteration, rescission, or 
addition shall have been given to the members in the manner pro- 
vided by the rules of the society, or in the absence of such rules by 
letter sent through the post seven days previous to such meeting (fh). 

Any of the second-mentioned class may alter or rescind any rule 
or make an additional rule in the manner its rules direct (k). 


692. In both cases a society altering or rescinding any of its 
rules or making an additional rule must forward to the Registrar an 
application for registration of the alteration signed by three members 
and the secretary, accompanied j in case of partial alteration (7) by two 
copies of every alteration or addition signed in the same way, or in 
case of rescission by two copies of the resolution passed for that 
purpose similarly signed, or in case of complete alteration by a 
printed copy of the existing rules and two printed copies of the new 
rules similarly signed, and also in each case by a statutory declaration 
by an officer of the society that the provisions above mentioned with 
regard to the procedure to be adopted have been complied with (m). 
The Registrar, if he finds that the alteration, addition, or rescission 
is in conformity with the Building Societies Acts, returns one of 
such copies to the secretary or other officer of the society with 
a certificate of registration, and retains and registers the other (n). 


698. The certificate of the Registrar is conclusive that the 
‘necessary preliminary steps have been taken to make the alteration 
binding on the society and members (0), but the fact that a rule has 
been registered is not conclusive as to its legality or validity (»). 
His duties, when rules are presented for registration, are merely to 
consider whether or not the proposed rules are in conformity with 
the Acts(q). If the Registrar refuses to register arule or alteration, 
the proper remedy is by mandamus (7). 


694. No limit has been placed by statute upon the power to alter. 


rules, and the power is very extensive. Thus, alterations may 
be made whereby the rights of members who have given notice 
of withdrawal are altered to their detriment (s), whereby the 


(k) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 18. 

(7) As to what constitutes a partial alteration, see Building Society Regula- 
tions, 1895, r. 3 (a). 

(m) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s.18; Building Society 
Regulations, 1895, rr. 4, 5, and Forms D, H, F; Encyclopedia. of Forms, 
Vol. ITI., pp. 30—38. 

(n) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 18 ; Building Society 
Regulations, 1895, r. 6. A fee of £1 is payable for the certificate (Building 
Society Regulations, 1906). 

(0) Rosenberg v. Northumberland Building Society (1889), 22 Q. B. D. 373; 
Dewhurst v. Clarkson (1854), 3 H. & B. 194. 

(p) Laing v. Reed (1869), 5 Ch. App. 4. The certificate expressly states that 
the registration of rules and alterations does not imply approval of them by the 
Registrar, or any guarantee of the good management or financial stability of 
the society. See form of certificate in Building Societies Act, 1894 (57 & 58 
Vict. c. 47), Sched. IIT. 

(q) &. v. Brabrook (18938), 69 L. T. 718. 

(r) Ibid. See as to mandamus generally, title Crown PRACTICE. 

(s) Pepe v. City and Suburban Permanent Building Society, [1893] 2 Ch. 311; 
oat v. Second Chatham Permanent Benefit meee Society (1889), él 

680. 


833 
SEcT. 1. 


Incor- 
porated 
Society. 


Registration 
of alteration. 


Effect of 
registration, 


Extent of 
power to 
change rules. 


334 


SECT. 1. 


Incor- 
porated 
Society. 


eT 


Alterations 
not permitted. 


Alteration 
may be 
partial or 
complete. 
Change of 
name and 
chief office. 


Discontinu- 
ance of ballot 
for advances. 


BUILDING SOCIETIES. 


sums standing to the credit of unadvanced members are dimi- 
nished (¢), and whereby sums payable by advanced members in 
respect of their mortgages are increased (a). It is no objection that 
the alteration affects members who have an existing claim on the 
society (0). 

But though the limits of the power of altering rules are not 
defined, the alterations must relate only to the internal rights of the 
members of the society (c), and there are certain classes of altera- 
tions which are clearly invalid. No alteration of a rule can be valid 
which is not made in good faith or which purports to affect the 
rights of outside creditors or to change the nature of the consti- 
tution of the society or which is directed against a particular 
individual (d). A society which is recognised to be in a state of 
insolvency cannot make alterations in its rules the effect of which 
would be to alter the rights of the members in a winding-up (e), 
although it may make such alterations as will facilitate the realisa- 
tion of assets and the discharge of obligations (/). 

An alteration of rules may be either partial, consisting of altera- 
tions of or additions to the existing rules, or complete, consisting of 
the substitution of an entire set of rules for the existing rules (9). 

Although the name and chief office of the society must be stated 
in the rules, either may be changed without an alteration of rules (h). 


695. Special provision is made by statute for altering rules in the 
case of building societies established before August 25, 1894, whose 
rules provide that advances may be balloted for. In such case a 
society may, notwithstanding anything in its rules, resolve by a 
majority of its members present or voting by voting papers at a 
meeting called for the purpose upon a scheme for: the discontinu- 
ance of advances by ballot and for making other provision in lieu 
thereof. The scheme must be supported by a majority of the 
members present at the meeting or voting by voting papers who 
have not at the date of the meeting received their advances by 


_(t) Strohmenger v. Finsbury Permanent Investment Building Society, [1897] 2 
Ch. 469, C.A. Such a result cannot be effected by an ordinary resolution (Auld 
v. Glasgow Working Men’s Building Society (1887), 12 App. Cas. 197, per Lord 
Harspury, L.C., at p. 201). 

(a) Rosenberg v. Northumberland Building Society (1889), 22 Q. B. D. 3738; 
Wilson v. Miles Platting Building Society (1887), 22 Q. B. D. 381, n.; Bradbury 
v. Wild, [1893] 1 Ch. 377. In these cases the securities were framed so as to 
secure the payment of sums payable under the rules for the time being of the 
society. If a mortgagee has made a special contract with the society, such 
contract cannot be altered by an alteration of rules (Re Norwich and Norfolk 
Provident Permanent Benefit Building Society, Smith’s Case (1875), 1 Ch. D. 481 ; 
Wilson v. Miles Platting Building Society, supra). 

b) R. v. Brabrook (1893), 69 L. T. 718. 
ts Strohmenger v. Irinsbury Permanent Investment Building Society, supra, 


per Ousmrry, LJ ., at p. 480; Sixth West Kent Mutual Building Society v.fHills 


[1899] 2 Oh. 60, yer BYRNE, J., at p. 69. 
d) Strohmenger v. Finsbury Permanent Investment Building Society, supra. 
‘ Siath West Kent Mutual Building Society v. Shove (1895), reported [1899] 
2 Ch. 64, n. 
J) Siath West Kent Mutual Building Society v. Itlls, supra. 
y) Building Socioty Regulations, 1895, r. 3. 
(i) Building Societies Act, 1877 (40 & 41 Vict. c. 63), 8. 2. Seo p. 330, ante. 





Part IV.—RULES OF A SOCIETY. 


ballot. The scheme and every alteration must be registered in 
the same manner as rules. Notice of the meeting and a copy ol 
the proposed scheme together with a voting paper must be sent to 
every member fourteen days before the date of the meeting (?). 


Szct. 2.—Unincorporated Society. 
Sus-Secr. 1.—Jn General. 


696. As it is now impossible to form a new unincorporated society, 
the only matter of importance in connection with the rules of such 
societies is the method of alteration. 

The rules of an unincorporated society must be proper and 
wholesome for the government and guidance of the society, not 
repugnant to the provisions of the Act of 18386 or the general laws 
of the realm (7). 

A schedule to the rules may contain forms of conveyance, 
mortgage, transfer, agreement, bond, and other instruments 
necessary for the purposes of the society (k). 

The rules had to be certified by the barrister appointed to certify 
the rules of friendly societies (J), and entered in a book kept by an 
officer of the society appointed for the purpose, which book must be 
open at all reasonable times for the inspection of the members (m). 
The rules so confirmed and entered are binding on the members, 
officers and contributors, and their representatives, all of whom are 
deemed to have full notice thereof (n). 

The entry of such rules or the transcript deposited with the clerk 
of the peace or an examined copy of the transcript is evidence of 
the rules (0). 

Sus-SEct. 2.—Alteration of Rules. 

697. The first step to be taken in altering the rules of an unincor- 
porated society is for a requisition to be made by seven or more 
members of the society requiring a general meeting of the society 
to be called for the purpose. | 

Thereupon a written or printed notice, signed by the president or 
other principal officer or by the clerk of the society, convening 
such general meeting must (p) be issued and publicly read with 
the requisition at the two usual meetings of the society next before 
the meeting convened by the notice. ‘The alteration may be made 
at the general meeting thus convened, and must be carried by a 
three-fourths majority of the members present (q). 


(7) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 12, which also pro- 
hibits balloting for advances in the case of societies established after the 
passing of the Act. 

(j) Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), s. 1. 

(k) Ibid., s. 3. 

(1) Now the Registrar (Building Societies Act, 1874 (37 & 38 Vict. c. 42) ), 5. 7. 

(m) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), 8. 7. 

(n) Lbid., s. 8. 

(o) Ibid. To make a copy evidence, all the rules must be examined (2. v. 
Boynes (1843), 1 Car. & Kir. 65), As to the transcript, see p. 328, ante. 

(p) Rk. v. Aldham and United Parishes Insurance Society (1851), 21 L. J. 
(Q. B.) 1, disapproving R. v. Bannatyne (1851), 2 L. M. & P. 218. 

(q) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 9. 
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BUILDING SOCIETIES. 


As an alternative, alterations may be made by a committee of 
members chosen for the purpose at a meeting convened in manner 
above described. Three-fourths of the members of the committee 
must concur in each alteration (r). — 


698. Two copies of the alterations agreed upon, signed by three 
members and countersigned by the clerk or secretary and accom- 
panied by a statutory deciaration (s) of the clerk or secretary or 
one of the officers of the society that the provisions of the Acts 
have been complied with must as soon as possible be submitted to 
the Registrar (a). | 

The Registrar must consider, if required, in consultation with the 
clerk or secretary of the society, whether the alterations are cal- 
culated to carry into effect the intention of the framers and whether 
they are in conformity to law, and if he sees no objection to the 
suggested alterations he must indorse a certificate on each of the 
copies to the effect that the rules are in conformity to law (b). One 
of the certified copies is returned to the- society, and the other 
retained by the Registrar (c). The alterations become binding on 
the members and officers of the society and other persons interested 
therein on the date on which they are certified by the Registrar (d). 

If the Registrar considers the alterations improper, he must point 
out which part or parts are repugnant to law (e). The society may 
then submit the alterations with the Registrar’s objections to a 
court of quarter sessions; and the justices may, if they think fit, 
confirm the alterations notwithstanding the Registrar’s objection (/). 

The same principles with regard to what alterations of rules are 
permissible apply in the case of an unincorporated as in the case of 
an incorporated society (g). 


Part V.—Officers of a society. 


Secr. 1.—Incorporated Society. ‘ 
SuB-SrEcr. 1.—Officers generally. 


699. The business of a building society is managed through its 
officers, who must, in order to permit of proper compliance with the 
provisions of the Building Societies Acts, include a board of directors 
or committee of management, a secretary or manager, and at least 





r) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), 8. 9. 

s) For form, seo Encyclopadia of Forms, Vol. IlI., p. 34. 

a) Friendly Socicties Act, 1834 (4 & 5 Will. 4, c. 40), s. 4. . 

(b) Ibid. The foo of one guinea is payable for the certificate of alteration, 
unless a fee has been paid upon an alteration of the rules within three years, or 
there is sent with the now or altered rules an affidavit that they are copies of 
rules already enrolled under the Acts (ibid., 8. 8). 

(c) /bid., 8. 4. 

(qd) /bid. 

(e) /bid. 

(/) IFriendly Societies Act, 1829 (10 Geo. 4, c. 56), ss. 5, 10. 

(g) See p. 335, ante. | 











Part V.—OFFICERS OF A SOCIETY. 


two auditors. Other officers very commonly appointed are a treasurer, 
a surveyor, and a solicitor (h). A solicitor does not, however, become 
an officer merely because he is appointed solicitor to the society, and 
prima facie is not an officer (2). 

An infant is not competent to hold any office in a society (k), and 
it seems doubtful whether a corporation can be an officer (J). 

All officers are bound by the rules, and are taken to have full 
notice thereof (m). 


700. The rules must set forth the manner of appointing, 
remunerating, and removing the board of directors or committee of 
management, auditors, and other officers (n), and the powers and 
duties of the board of directors or committee of management and 
other officers (0). 


701. Every officer of a society having the receipt or charge of 
any money belonging to the society must, before entering on his 
office, enter into a bond (p) with at least one surety, or give the 
security of a guarantee society or other security, in such sums as 
. the society requires, to secure the rendering of a true account of 
all money received and paid by him on account of the society and 
the payment of all sums due from him to the society whenever the 
rules appoint or the society requires him to do so (q). 


702. Every officer, his executors or administrators, must upon 
demand made or notice in writing given or left at his last or usual 
place of business—(1) give in his account, as may be required by 
the board of directors or committee of management, to be examined 





(h) The two latter are enumerated as officers in s. 23 of the Building Societies 
Act, 1894 (37 & 58 Vict. c. 47). 

(¢) Re Liberator Permanent Benefit Building Society (1894), 71 L. T. 406, per 
CAVE and Comins, JJ., at pp. 407, 408. As to the circumstances in which a 
solicitor may be held to be an officer within s. 10 of the Companies (Winding- 
up) Act, 1890 (53 & 44 Vict. c. 63), see ibid. Presumably the position of a 
surveyor is similar. It is apprehended that trustees appointed for the purpose 
of investments of surplus funds in the public funds or upon security of copy- 
hold or customary estate (as to which see Building Societies Act, 1874 (37 & 38 
Vict. c. 42), ss. 25, 28 ; and pp. 363, 378, post) are not prima facie and as such 
trustees officers of the society. 

(k) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 38. 

(1) See Re West of England and South Wales District Bank, Ex parte Swansea 
Friendly Society (1879), 11 Ch. D. 768, decided on the provisions of the Friendly 
Societies Act, 1875 (38 & 39 Vict. c. 60), 8.15 (7). 

(m) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 21. 

(n) Ibid., s. 16 (6). Appointments must be made honestly, and an agree- 
ment by a person, in consideration of his appointment, to pay money to the 
person whose duty it is to appoint is corrupt and unenforceable (Starr v. Wail 
(1889), 6 T. L. R. 108). Care should be taken that the rules are strictly 
complied with. See Roberts v. Price (1847), 4 C. B. 231. 

o) Building Societies Act, 1874 (387 & 38 Vict. c. 42), s. 16 (12). 

p) For the form, see tbid., Schedule; Encyclopzedia of Forms, Vol. IIT., 
p. 68. It is conditioned, not only for rendering accounts of payments and 
receipts and payment of all moneys in his hands, but also for the assignment 
and transfer or delivery of all securities and effects, books, papers, and property 
of the society in his hands or custody. or such bonds generally, see title 
GUARANTEE. 

(q) Building Societies Act, 1874 (387 & 38 Vict. ©. 42), s. 23. 
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and allowed or disallowed by them; (2) pay over all the moneys 
remaining in his hands, and deliver all securities and effects, books, 
papers, and property of the society in his hands or custody, to such 
person as the society may appoint (7). 

In the event of any neglect or refusal by an officer to perform 
these obligations, the society may either sue upon the bond which 
the officer has entered into (s), or apply to the county court (t) 
of the district in which the chief office or place of meeting of the 
society is situate (uw). Upon such an application the court may 
proceed in a summary way and make such order as it thinks just; 
and an order so made is not subject to any appeal (w). Such an 
application, whether any bond be put in suit or not, must be by 
action, commenced by plaint and summons in the ordinary way, in 
which the society are plaintiffs and the officer against whom the 
application is made is defendant (2). 


703. Any person (a) who by false representation or imposi- 
tion obtains possession of any moneys, securities, books, papers, 
or other effects of a society, or, having the same in his posses- 
sion, withholds or misapplies the same, or wilfully applies any 
part thereof to purposes other than those expressed or directed in 
the rules and authorised by the Building Societies Act, 1874, is 
liable on summary conviction to a penalty not exceeding £20, 
with costs not exceeding twenty shillings, and to be ordered © 
to deliver up to the society all such moneys, securities, books, 
papers, and other effects, and to repay the amount of money applied 
improperly (b). In default of payment of such penalty and costs, 
or of such delivery of effects, or of such repayment, he may be 


(r) [bid., s. 24. When an officer whom the society alleged to have been dis- 
missed was required to account and to deliver up all books and other property 
of the society in his hands, it was held immaterial whether he had been legally 
dismissed or not (First Edinburgh and Leith 415th Starr Bowkett Building Society 
v.- Munro (1883), 11 R. (Ct. of Sess.) 5). 

(s) See p. 337, ante. 

(t) Ie.,in England. As to this, and as to the appropriate courts in Scotland 
and Ireland, see Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 4. 

(w) Ibid., s. 24. Independently of these provisions the society can sue its 
officers in the High Court, claiming, e.g., an account of moneys misappropriated 
or retained, payment, and damages for breach of trust (Municipal Permanent 
Investment Building Society v. Richards (1888), 39 Ch. D. 372, C. A.). Such a claim, 
even where the officers are members of the society, is not a “dispute ”’ between 
the society and a member thereof ‘‘in his capacity of a member” within s. 2 
of the Building Societies Act, 1884 (47 & 48 Vict. c. 41), and need not be 
referred to arbitration under a rule requiring disputes between the society 
and any members thereof to be referred to arbitration (Municipal Permanent 
Investment Butlding Society v. Richards, supra); see pp. 387, 388, post. 

(w) Building Societies Act, 1874 (387 & 38 Vict. c. 42), s. 24; and see First 
Edinburgh and Leith 415th Starr-Bowkett Building Society v. Munro, supra. 

(x) County Court Rules, 1903, Ord. 41, r. 7. Particulars must be filed 
stating, when the bond is not in suit, the nature of the thing required to be 
done, or the neglect complained of, or the property required to be given up 
(ibid., rr. 8—10); otherwise the general practice applies (zbid., Ord. 50, r. 36). 
See title County Counts. 

(a) Including, of course, officers whose position obviously provides special 
opportunities for fraud. 

(b) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 31. 








Part V.—OFFICERS OF A SOCIETY. 


imprisoned, with or without hard labour, for any time not exceeding 
three months (c). These provisions, however, do not prevent any 
such person from being proceeded against by indictment if a con- 
' viction has not previously been obtained against him for the sama 
offence under the Building Societies Act, 1874 (d). 

Proceedings under these provisions may be taken by or at the 
instance of (1) the society, or (2) any member authorised by the 
society, or by its board of directors or committee of management, 
or by the Registrar, or (8) the Registrar (e). 


704. No officer may, in addition to the remuneration allowed 
by the rules, receive from any other person any gift, bonus, com- 
. mission, or benefit, for or in connection with any loan made by 

‘the society(f). Any person paying or accepting any such gift, 
bonus, commission, or benefit is hable on summary conviction to 


a fine not exceeding £50, and in default of payment may be. 


imprisoned, with or without hard labour, for any time not 
exceeding six months; and the person accepting any such gift, 
bonus, commission, or benefit must, at the direction of the court 
by whom he is convicted, pay over to the society the amount or 
value thereof, and in default of such payment may be imprisoned, 
with or without hard labour, for any time not exceeding six 
months (9). | 

A purchase by an officer of property sold by the society as mort- 
gagees under a power of sale will be declared void as against the 
mortgagor, even though the sale is by auction and there is no 
evidence that it was at an undervalue (h). 


705. If any society neglects or refuses to give any notice, 
send any return or document, or do or allow to be done anything 
required by the Building Societies Acts, or to do any act or furnish 
any information required for the purposes of those Acts by the 


(c) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 31 Such an order 
for repayment, followed by imprisonment in default, is a bar to an action 
brought by the society for recovery of the same moneys. See Vernon v. Watson, 
[1891]2 Q. B. 288, C. A., per Lord Hauspury, L.C., at p. 290 (a decision upon 
an almost identical provision in the Friendly Societies Act, 1875 (88 & 39 Vict. 
c. 60), s. 16 (9)). 

(d) 87 & 88 Vict. c. 42, s. 31. If any arrangement is made with a defaulting 
officer, care should be taken to avoid anything which might be an agreement 
to stifle a prosecution. See Jones v. Merionethshire Permanent Benefit Building 
Society, [1892] 1 Ch. 173, C. A. 

(e) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 
. (f) Lbid., s. 28. 

(g) Ibid. Even apart from this statutory provision, the society may enforce 
payment to itself of bonuses so received (Municipal Permanent Investment 
Building Society v. Richards, [1889] W. N. 108); but it is conceived, on the 
analogy of the decision in Vernon v. Watson, supra, that an order under s. 23 
for payment over, followed by imprisonment in default, would be a bar, to 
such an action. It should be observed, however, that the reasoning of Lord 
Hatspury, L.C., in Vernon v. Watson, supra, at p. 290, founded upon the 
saving of the right to indict, is not here applicable. An officer may also be 
lable to indictment under the Prevention of Corruption Act, 1906 (6 Edw. 7, 
c. 34) ; see title CRIMINAL LAW AND PROCEDURE. 

(h) Martinson v. Clowes (1882), 21 Ch. D. 857. 


s. 18. 
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BUILDING SOCIETIES. 


Registrar or by an inspector (2), every officer bound by the rules 
to fulfil the duty of which a breach has been committed, and if 
there is no such officer, then every member of the committee of 
management or board of directors, unless it appears that he was 
ignorant of, or attempted to preyent the breach (j), is liable on 
summary conviction to a fine not exceeding £20 for each offence, 
and, in the case of a continuing offence, to an additional fine not 
exceeding £5 a week during the continuance of the offence (ck). 


706. Any person who wilfully makes, orders, or allows to be 
made any false statement in any document required by the Building 
Societies Acts to be sent to the Registrar, or by erasure, omission, 
or otherwise wilfully falsifies any such document, is liable on 
summary conviction to a fine not exceeding £50 (). 


707. Upon the hearing of any charge involving the infliction of 
fine or imprisonment on summary conviction under the Building 
Societies Act, 1894, the defendant and his wife are admissible as 
competent witnesses (77). 


708. When a bill or note is drawn or accepted by an officer on 
behalf of the society, he will be personally responsible, unless 
he uses clear and explicit words to show that this is not the 
intention (n); but the giving of a promissory note on which the 
directors and not the society are liable does not affect the liability 
of the society for money which has, in fact, been lent to, or 
deposited with, it (0). 


(<) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 21. As to inspectors, 
see p. 390, post. 

(7) Ibid. 

(k) Ibid. It may be here remarked that, where liability is incurred to the 
penalties imposed in the case of a society commencing business without a 
certificate of incorporation, or making default in inserting in any deposit book, 
or acknowledgment, or security for loan certain matters required to be inserted, 
the persons incurring such liability will naturally, in the great majority of 
cases, be the officers, or some of them. See Building Societies Act, .1874 
(37 & 38 Vict. c. 42), s. 48, amended by Building Societies Act, 1894 (57 & 58 
Vict. c. 47), s. 28, and Sched. II. ; and p. 327, ante, p. 374, ost. 

(1) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 22. 

(m) Ibid., s. 24. 

(n) Pricev. Taylor (1860), 5 H. & N. 540, yer Martin, B., and BRAMWELL, B., 
at p. 545; Allan v. Miller (1870), 22 L. T. 825, per CHANNELL, B., at p. 827. 
The mere circumstance of his adding “‘ secretary,” ‘‘ director,’”’ or other descrip- 
tion of his official position, to his name will not relieve him of personal 
liability (Bottomley v. Fisher (1862), 1 H. & OC. 211, yer BRAMWELL, B., at p. 
217; Allan v. Miller, supra); nor will the circumstance that the promise is to 
pay money as ‘‘ value received for the society” (‘bid.). For the general rule 
1n case of agents, see titles AGENoy, Vol. I., p. 221; Britis or EXCHANGE ETC., 
Vol. II., p. 495. 


(0) Heath v. Kidsgrove Permanent Building Society (1887), 82 L. T. Jo. 449 | 


(county court case). See also Chapleo v. Brunsivick Butlding Society (1881), 


6 Q. B. D. 696, 0. A., where the socicty appears to have escaped liability only | 


because its borrowing powers had been exhausted when the loan was made. 


3oth these cases, as also Price v. Vuylor, supra, Allan vy. Miller, supra, and ! 
Bottomley v. Misher, supra, were decisions relating to unincorporated societies, 


but it 1s conceived that thoy apply equally to incorporated ones. 


Sce Lindley, 
Company Law, 6th ed. p. 281. 
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Part V.—OFFICERS OF A SOCIETY. 


Sus-SEoT. 2.—Dzrectors. 


709. The general (p) powers and duties of the board of directors 
or committee of management (a) of building societies seem to be 
regulated by the same principles as those of the directors of limited 
companies (b). Their position is not the same as that of ordinary 
trustees, and, in particular, they may, in the exercise of their dis- 
cretion, properly make advances upon securities of a speculative 
nature forbidden to ordinary trustees (c). And, so long as they act 
honestly and within their powers, they will not be liable for any 
loss, even though caused by an error of judgment on their part (d). 

If the rules declare that when the directors or managers exercise 
certain powers the minutes signed by the directors or managers 


concurring shall be sufficient authority for such exercise, omission 


to sign will not invalidate an exercise of the powers otherwise duly 
authorised (e). If, however, the directors or managers exceed their 
powers by doing acts which are neither authorised by the rules(/), 
nor for which there is such a potential necessity as to confer an 
implied power (g), such acts will not be binding on the society, 


though the directors or managers may incur personal liability. 


They will be personally liable to the society for any loss caused 
to it by their ultra vires acts (kh), and may be liable to third parties 
in damages for breach of a warranty of authority (2). 

An indemnity given to the directors or managers by the rules 
does not extend to acts which are ultra vires and beyond the powers 
which the society itself could confer upon them (k). 


(p) As to special statutory provisions relating thereto, see p. 342, post. 

(a) This alternative description is used throughout the Building Societies 
Acts, except in s. 18 (3) of the Building Societies Act, 1894 (57 & 58 Vict. c. 47). 
It is conceived that the only difference between a board of directors and a 
committee of management is that of name. 

(b) Sheffield and Soutn Yorkshire Permanent Building Soctety v. Aizlewood 
(1889), 44 Ch. D. 412, per Stiruine, J., at p. 453. As to what are the powers 
and duties of directors of limited companies, see title COMPANIES. 

c) Ihid., per STIRLING, J., at pp. 454, 459. 

d) Cullerne v. London and Suburban General Permanent Building Society 
(1890), 25 Q. B. D. 485, C. A. 

(e) Priestley v. Hopwood (1864), 12 W. R. 1031. 

(f) Portsea Island Building Society v. Barclay, [1895] 2 Ch. 298, C. A.; 
Chapleo v. Brunswick Building Society (1881), 6 Q. B. D. 696, C. A. 

(g) Small v. Smith (1884), 10 App. Cas. 119, where a guarantee of a prior 
mortgage debt in consideration of the prior mortgagee forbearing to exercise 
his power of sale was held ultra vires, though the society was not forbidden by 
its rules to lend on equity of redemption. 

(h) H.g., if they make advances to members on the security of their shares, 
though not if they merely authorise such advances (Oullerne v. London and 
Suburban General Permanent Building Society, supra), or if they remit fines 
imposed on members by the rules (Re Tifracombe Permanent Mutual Benefit 
Building Society, [1901] 1 Ch. 102, per Wricut, J., at p. 110). 

(t) Richardson v. Williamson (1871), L. R. 6 Q. B. 276; Chapleo v. Brunswick 
Building Society, swora, where a secretary embezzled money which he was 
authorised by the directors to receive on loan in excess of the borrowing powers 
of the society. As to circumstances in which directors may be held to be 
pledging their personal credit, see Re National Permanent Benefit Building 
Society, Ha parte Williamson (1869), 5 Ch. App. 309, per GIFFARD, L.J., at p. 312. 

(k) Cullerne v. London and Suburban General Permanent Building Society, 
supra, per LINDLEY, L.J., at p. 488. 
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710. The board of directors or committee of management have 
certain special statutory powers, duties, and liabilities. They 
may require certain accounts of officers to be given in to be 
examined and allowed or disallowed by them (1); they may appoint 
and remove trustees for the purpose of certain investments (m); on 
the death intestate of a member or depositor who has not more 
than £50 in the funds of the society they may, on certain conditions, 
decide to whom the amount due may be paid without letters of 
administration being taken out(n); they may order the sealing of 
the statutory receipt indorsed upon or annexed to a mortgage or 
further charge (0); and they may authorise certain proceedings to 
be taken against persons guilty of fraud (p); and three of their 
number, together with the secretary or other officer, must sign the 
application for a direction to transfer stock standing in the names 
of trustees for the society (q). 


711. If the society receives loans or deposits in excess of its 
borrowing powers, the whole of the directors or committee 
of management when such loans or deposits were received 
will be liable for the amount so received in excess (r), even though 
they were, through the secretary’s fraud, unaware that the 
limit of borrowing powers had been reached(s). The directors 
authorising an advance on second mortgage, where the society is 
not first mortgagee, are jointly and severally liable for any loss on 
the advance occasioned to the society (t). If the society contravenes 
the provisions forbidding it to use any name or title other than its 
registered name, or to accept any deposit except on certain terms 
as to repayment or withdrawal (a), every director or member of the 
committee of management who is a party to the contravention will 
be liable on summary conviction to a fine not exceeding £10 and 
in case of a continuing offence an additional fine not i exceeding £10 
per week during the continuance of the offence (0). 


SuB-SEcT. 3.~TZhe Secretary. 


712. The following are some of the special powers and duties of the 
secretary (c). He must give notice of every change of the chief office 


(7) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 24; and see p. 337, ante. 

(m) Ibid., s. 25; and see p. 378, post. 

(n) Ibid., 8. 29 ; and see p. 308, post. 

(0) Lbid., 8. 42, Schedule ; and see p. 371, post. 

(p) Building Societies Act, 1894 (57 ik 58 Vict. ¢. 47), s. 18 ; and see p. 338, ante. 

(q) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 26 ; and see p. 380, post. 

(r) Ibid., s. 43. As to the hmits of a society’s borrowing powers, see 
pp. 373, et seq., post. 

(s) Cross v. Hisher, [1892] 1 Q. B. 467. 

(1) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 13; and see p. 364, post. 
The section does not mention a committeo of management, but it 1s conceived 
that this omission would not be held to confer any exemption on such a 
committee, seo note (w), p. 341, ante. 

(1) Seo p. 374, post. . 

(b) Building Sovietios Act, 1894 (57 & 48 Vict. c. 47), s. 15. For the con- ,, 
sequences of neglect or rofusal to Five any notice ete. required by the Building ° 
Socicties Acts, seo *hid., 8. 21 ; and pp. 339, 340, ante. a 

(c) See as to duties of officors gonorally, p. 337, ante. 
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of the society to the Registrar within seven days after such change (d), 
and must sign the request to cancel the registry of the society (e). 
He or the manager must countersign the statutory receipt indorsed 
upon or annexed to a mortgage or further charge(f). He or some 
other officer may make a printed copy of the rules evidence by 
certifying 16 to be a true copy of the registered rules (g), must 
prepare and countersign the annual account and statement of the 
society (h), and must sign the statutory declaration accompanying 
an application for a direction to transfer stock (7). His signature, 
together with those of three members of the soeiety, must be attached 
to the application for a certificate of incorporation (k), to the two 
printed copies of the rules accompanying such applicatio : (J), to 
an application to register a partial or complete alteration of rules (m), 
to a notice of change of name (n), and to a notice of termination 
of dissolution when the dissolution is not by instrument (o); and 
his signature, together with those of three members of the board of 
directors or committee of management, must be attached to an 
application for a direction to transfer stock (p). 


713. Even without having been formally appointed agent of 
the society, he may become its general agent, so as to bind it, 
with regard to certain matters arising in the ordinary course of 
its business (q). If he employs a private clerk to assist him, he 
will be responsible to the society for the acts of the clerk, notwith- 
standing that the society knew and approved of such employment (r). 

The secretary may also be the general agent of the directors to 
do acts ultra vires the society (s). 


SuB-SrEct. 4.—Auditors. 


714. Notwithstanding anything in the rules, one at least of the 
auditors must be a person who publicly carries on the business of 
an accountant (a). 


(d) Building Societies Act, 1877 (40 & 41 Vict. c. 63), s. 2; Building Society 
Regulations, 1895, r. 13, and Form M. 

(e) Ibid., r. 8, and Form G. 

( Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 42; and see p. 371, 
ost. 

) Ibid., s. 20; and see p. 331, ante. 

(h) Ibid., s. 40 ; and see p. 389, post. 

(7) Building Society Regulations, 1895, r. 16, and Form R; and see p. 380, 
ost. 

(k) Ibid., r. 2, and Form C. 

(2) Ibid. ; Building Societies Act, 1874 (37 & 38 Vict. c. 42), 9. 17. 

(m) I bid., s. 18; Building Society Regulations, 1895, rr..4, 5, and Forms D 
and F. 

(n) Ibid., r. 15, and Form O. 

(0) Ibid., r. 28 ; and see p. 394, post. 

(p) Lbid., r. 16, and Form Q; Building Societies Act, 1874 (37 & 38 Vict. 
c. 42), Ss. 26 ; and see p. 380, post. 

(9) Allard v. Bourne (1863), 15 OC. B. (nN. 8.) 468 (repairs to property mort- 
gaged to the society); Cross v. Fisher, [1892] 1 Q. B. 467, ©. A., per Lord 
Haussury, L.C., at p. “ATS (receipt of money on deposit which he embezzled). 

”) = Mutual Aid Permanent Benefit Building Society, Hx parte James (1883), 
48 J. P. d4. 

_ (s) Cross v. Fisher, supra. 
(a) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 3. 
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The rules must provide for an annual or more frequent audit of 
the accounts and inspection by the auditors of the mortgages and 
other securities belonging to the society ()). 

The annual account and statement of the society must be attested 
by the auditors, to whom the mortgage deeds and other securities 
belonging to the society must be produced (c). In attesting such 
annual account or statement, each auditor must either certify that 
it is correct, duly vouched, and in accordance with law, or specially 
report to the society in what respect he finds it incorrect, unvouched, 
or not in accordance with law (d). He must also certify that he has 
at that audit actually inspected the mortgage deeds and other 
securities belonging to the society, and state the number of 
properties with respect to which deeds have been produced to and 
actually inspected by him (e). 


Szcor. 2.—Unincorporated Society. 
Sus-SEctT. 1.— Officers Generally. 


715, The management of an unincorporated building society is 
usually vested in a. committee of management, sometimes called the 
board of directors (f), and a secretary. In addition to any other 
officers, there must be a treasurer or trustee or trustees in whom 
the property of the society is vested (9). 

The application of the general principles regulating the powers, 
duties, and liabilities of officers appears to be the same whether the 
society is or is not incorporated. The special statutory provisions, 
however, which govern unincorporated societies differ considerably 
in many respects from those which apply when the society is 
an incorporated one. 


716. The society may at any meeting, or by its committee, elect 
any person to be steward, president, warden, treasurer, or trustee, 
and may also elect and appoint such clerks and other officers as 
may be deemed necessary for the execution of the purposes of the 
society for such space of time and for such purposes as the rules 
direct (h). 


717. All officers are bound by the rules, of which they are 
deemed to have full notice (2). 

The rules must contain provisions with respect to the powers 
and duties of the members at large and of the committees or 


op ee a me he ee le ae ee ee ae ee ee ee a ee ee ee ee 


(6) Building Societies Act, 1874 (37 & 38 Vict. c. 42), 8. 16 (8). As to 
the account, see further p. 389, post. 


‘) Ibid., 8. 40. 
) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 2 (2). For 
oe of certificate and special report, see Encyclopsedia of Forms, Vol. Jil, 


2 ) ‘Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 2 (2). 

J’) See p. 847, post. 

) Friendly Sociotios Act, 1829 (10 Geo. 4, ¢. 56), 8. 21; and see p. 347, 
a (i) Thid., s. 11. The auditors who attest the annual statement must be 
members of the socicty (ibid., 8. 33). 

(7) bid., 8. 8. 
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officers (k). Where, however, the rules provide that certain for- 
malities shall be sufficient authority for the execution of powers, 
the omission to observe such formalities will not necessarily invali- 
date the exercise of such powers (I). 


718. Every officer who is in any way concerned with the receipt, 
management, or expenditure of any of the society’s money must, 
if required by the rules, before taking upon himself the execution 
of his office, enter into a bond in a statutory form with two 
sureties, in such sum as the society may think fit, conditioned for 
the just and faithful execution of his office, the rendering of 
accounts, and paying obedience to the society (m). Such bond is 
to be given to the Registrar (n), and in case of forfeiture the society 
may sue upon it in his name on giving him full indemnity against 
costs (0). 


719. Every person having or receiving any of the moneys, 
effects, or funds of the society, or intrusted with the disposal, 
management, or custody thereof, or of any securities, books, papers, 
or property relating to the same, his executors, administrators, and 
assigns, is under obligations as to. the rendering of accounts, pay- 
ment over of moneys, and delivery of securities etc. identical in 
effect with those imposed on officers of incorporated societies (p). 
In case of any neglect or refusal to perform any of such obligations, 
the society may proceed by petition and obtain a summary order 
which will be final and conclusive (q). 


720. No officer is liable to make good any deficiency that may 
arise in the society’s funds unless he has made a written declaration, 
deposited and registered in like manner with the rules, that he is 


willing so to be answerable; and he may limit his responsibility to 


(k) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 10. As to the powers of 
committees, see p. 347, post. As to certain special statutory powers and duties 
of officers, see Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), s. 5 (indorsing 
of receipt on mortgage) ; Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 9, and 
R. v. Aldham and United Parishes Insurance Society (1851), 21 L. J. (a. B.) 1 
(signing of certain notices of general meetings); Friendly Societies Act, 1829 
(10 Geo. 4, c. 56), s. 10 (notice of removal of place of meeting); 7bid., s. 12 
(entries of powers of special committees); ibid., 5. 24 (payments on death 
intestate of members); zbid., s. 33, Building Societies Act, 1874 (87 & 38 Vict. 
c. 42), 8. 40, and Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 25 (annual 
audit and statement). As to the remuneration of officers, see Alexander v. 
Worman (1860), 6 H. & N. 100, per Portock, C.B., Martin, B., and 
CHANNELL, B., at p. 113. 

(1) Priestley v. Hopwood (1864), 12 W. R. 1031. See also Grimes vy. Harrison 
(1859), 26 Beay. 435. 

(m) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), 8s. 12 and Schedule. For 
form of bond, see Encyclopeedia of Forms, Vol. III., p. 69. 

(n) Originally to the clerk of the peace for the time being, but it is appre- 
hended that, having regard to the Building Societies Act, 1874 (37 & 38 Vict. 
c. 42), s. 7, the above statement is correct. The use of the statutory form is not 
compulsory, and it is more convenient to have the bond given in favour of the 
trustees of the society or to take the security of a guarantee society. 

0) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), 8. 11. 

p) Lbid., s. 14; Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 24. 

q) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), 8. 14; and see Re Briton 
Friendly Society (1852), 1 W. R. 50. ~ ; 
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any sum specified in such declaration(r). He is, however, per- 
sonally responsible and liable for all moneys actually received by 
him on account of or for the society (s). But where an officer holds 
money as bailee for the society this last provision does not increase 
his responsibility beyond that of a bailee; ¢.g., he will not be liable 
for moneys of which without negligence he has been robbed 
immediately after the receipt thereof (t). 

Nor will trustees, who have signed cheques, acting ministerially 
and simply under the direction of the directors, be liable for loss 
incurred through the misapplication by the directors of the moneys 
so obtained (a). 


721. Any person who by any false representation or imposi- 
tion fraudulently obtains possession of any part of the moneys of 
the society, or who fraudulently withholds any money belonging to 
the society which he has in his possession, may, if no special pro- 
vision for such offence igs made in the rules (b), be summoned before 
two justices of the peace residing within the county within which 
the society is held. Such justices must determine the complaint 
according to the rules of the society, and on conviction may award 
double the amount of the money fraudulently obtained or withheld 
to be paid to the treasurer for the purposes of the society, together 
with costs not exceeding ten shillings. If the sum awarded is not 
duly paid it may be levied by distress, and in default of distress the 
offender may be imprisoned with hard labour for not more than 
three months. These provisions do not prevent the society from 
proceeding by indictment or complaint, save that no person may 
be proceeded against by indictment or complaint if a previous con- 
viction has been obtained for the same offence under the provisions 
of the Act (c). 


722. Any trustee or other officer or person aiding or abetting 
in a division or misappropriation of the funds of the society on a 
dissolution without the requisite consent, is liable to the like 
penalties as in cases of fraud (d). 


128. If any officer intrusted with the keeping of the accounts, 
or having in his hands or possession by virtue of his office any 
moneys or effects belonging to the society, or any deeds or securities 
relating to the same, dies, or has any execution issued against his 
property or makes any assignment for the benefit of his creditors (e), 


r) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), 8. 22. 

is Ibid. ; and see also zbid., s. 3, as to penalties for misapplication of the 
funds. 

(t) Walker v. British Guarantee Association (1852), 21 L. J. (Q. B.) 257. See 
further, title BAILMENT, Vol. I., p. 544. 
a) Grimes v. Harrison (1859), 26 Beav. 435, per Romituy, M.R., at p. 447. 
b) See Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 3. 
c) Ibid., 8.25. It is apprehended that if an offender had been imprisoned on 
non-payment of the sum awarded, and in default of distress, the society could 
not afterwards sue him for the sum fraudulently obtained or withheld. See 
Vernon v. Watson, [1891] 2 Q. B. 288; and p. 339, ante. 

d) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), 8. 26. 

% Originally also if he became a bankrupt, but the priority in that event 
has long boon abolished as regards building socicties, though it still exists 
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the society may demand and receive its property, and has priority 
over other creditors for all sums of money due from him by virtue 
of his office (f). 


Susp-SEcT. 2.—The Committee and the Treasurer or Trustees. 


724. The society may elect any number of its members, such 
number to be declared in the rules, to be a committee, and may 
delegate to such committee all or any of its powers. In the case 
of a committee acting for general purposes, its powers must be 
declared in the rules. When a committee is appointed for any 
particular purpose its powers must be reduced into writing and 
entered in a book by the secretary or clerk of the society, and a 
majority of its members must always concur in its acts. A com- 
mittee must, in all things delegated to it, act for and in the name 
of the society; and all its acts within its powers have force and 
effect as the acts of the society. The transactions of a committee 
must be entered in a book belonging to the society, and are sub- 
ject to the review, allowance or disallowance, and control of the 
society (9). , 


729. The society’s power to lay out or invest surplus funds 1s 
exercisable by the treasurer or trustee for the time being, with the 
consent of the society testified in accordance with the rules. All 
securities and investments so taken or made are to be in his name, 
and he has power, with the consent of the society, to alter; transfer, 
or sell the same. He must account for all dividends, interest, and 
‘proceeds arising from funds so laid out or invested (h). 


726. All property of the society, real or personal, is vested in 
the treasurer or trustee for the time being (@). Upon the death or 
removal of any treasurer or trustee all such property vests in the 
succeeding treasurer or trustee (k), or where there is a continuing 
treasurer or trustee in him jointly with the succeeding treasurer or 


x 





in favour of friendly societies: see Re Burrell, Hx parte Bailey (1854), 5 
De G. M. & G. 380, and Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), s. 40 (4) ; 
Preferential Payments in Bankruptcy Act, 1888 (51 & 52 Vict. c. 62), s. 2; and 
title BANKRUPTCY AND’ INsoLvENcy, Vol. II., pp. 215, 216. Re Williams 
(1887), 36 Ch. D. 573, appears to be a decision in favour of its survival in the 
case of the insolvent estate of a deceased officer being administered in the 
Chancery Division; but since Re Maggi (1882), 20 Ch. D. 545, the case on 
which the decision in Re Williams, supra, was based, has been disapproved in 
fe Whitaker, [1901] 1 Ch. 9, C. A., itis apprehended that Re Williams, supra, 
can on this point no longer be regarded as of any authority. 

(/) Friendly Societies Act, 1834 (4 & 5 Will. 4, c. 40), s. 12. The section 
has been held to apply even though the officer at the time of his death had no 
money of the society in his hands because he had spent it all (Moors v. Marriott 
(1878), 7 Ch. D. 548); and the society will not lose its priority through not 
having used due diligence in examining the officer’s accounts (ibid.). See 
further, as to this priority, titles EXECUTORS AND ADMINISTRATORS ; FRIENDLY 
SOCIETIES. | 

(7) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 12. 

(h) Ibid., s. 13. 

(1) Ibid., s. 21. 

(k) But see Dewhurst v. Clarkson (1854), 3 EH. & B. 194, 217, as to the effect 
of an appointment not in accordance with the rules. 
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trustee (1), without any assignment or conveyance except the transfer 
of stocks and securities in the public funds of Great Britain and 
Ireland (m). Such property for the purpose of legal proceedings is 
to be deemed to be the property of the person who is treasurer or 
trustee for the time being (n). He may in his own name as 
treasurer or trustee bring or defend any action concerning such 
property provided he has been authorised by the society or com- 
mittee, and no action is to be discontinued by his death or removal, 
but may be continued by the succeeding treasurer or trustee in the 
name of the person commencing the same, with the same conse- 
quences as to costs as if it had been commenced in his name (0). 


727. The High Court may appoint a person to assure property 
vested in a trustee of a society when such trustee is out of the juris- 
diction, or is idiot, lunatic, or of unsound mind, or when it is uncertain 
whether he is living or dead, or when he refuses to assure such 
property to the trustee duly nominated in his stead; or may order 
a transfer of stock and payment of dividends when a trustee in 
whose name such stock is standing is absent or out of the juris- 
diction, or is bankrupt, insolvent, or lunatic, or when it is uncertain 
whether he is living or dead (p). 


Part Vl.—Members. 


Szecr. 1.—Membership. 


728. No restrictions are placed on the membership of building 
societies either by the Building Societies Act, 1836 (q), or by the 
Building Societies Acts, 1874 to 1894(7r). Any three or more 
persons could up to 1874 have combined to form a building society 
under the Building Societies Act, 1836 (s), and may now establish 
an incorporated society (¢). 

729. Neither for unincorporated societies nor for incorporated 
societies has the legislature formulated any definite test of member- 
ship. It would seem that, in the case of unincorporated societies, 





l) Walker v. Giles (1848), 6 O. B. 662, per MAULE, J., at p. 692. 

m) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 21. 

n) Ibid., even though the rules provide for an assignment, and no assign- 
ment has in fact been made (Morrison v. Glover (1849), 4 Exch. 430). See 
also 22. v. Redford (1869), 11 Cox, C. C. 367. 

o) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 21. 

”) Ibid., ss. 15—19. A petition presented under s. 15 should not be served 
on the trustee refusing to convey (te Third Burnt-Tree Building Society, Hx 
parte Armstrong (1848), 16 Sim. 296); and no petition under these sections can 
be presented after the dissolution of the society (Re Lelipse Mutual Benefit 
Associution (1854), 28 L. J. (on.) 280). It is believed, however, that this 
procedure is now seldom, if ever, employed, recourse being usually had to the 
provisions of the Trustee Act, 1893 (56 & 57 Vict. c. 53). See title TRUSTEES. 

(7) 6 & 7 Will 4, o, 32. os 

(vr) 37 & 38 Vict. c. 42; 88 & 39 Vict. c. 9; 40 & 41 Vict. c. 63; 47 & 48 Vict. 
c. 41; 57 & 58 Vict. c. 47. : 

8) 6&7 Will. 4,¢. 32, 8. 1. 

% Building Societies Act, 1874 (37 & 38 Vict. c. 42), 8.18. But the number 
of members must be at least three (/bid., 8. 17). 
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it is competent for each society to prescribe by its rules what shall 
be considered primary, if not conclusive, evidence of membership, 
and such rules will be enforced by the court (a). | 

No formalities for joining a society are prescribed by any of the 
Acts. In unincorporated societies it would appear that the payment 
of a subscription to the society is sufficient to constitute anyone a 
member (b) ; and this seems true of incorporated societies also (c). 
But it depends on the rules of the society (d), which are binding 
on members, and on all persons claiming under them or under the 
rules (e). 

For the purpose of liquidation, the question whether a person is 
or is not a member must be fixed as at the date of the liquidation 
and as if the society were a going concern; and when it has once 
been established that a person has been a member of the society 
in liquidation, it lies with him to show that he has ceased to be a 
member (/). 


730. In the case of an incorporated society the rules must 
provide when membership is to cease). Speaking generally, 
membership both of incorporated and unincorporated societies comes 
to an end upon the complete performance of the contract between the 
member and the society (h), upon the dissolution of the society (4), 
upon the termination of the society if a terminating society (h), 
upon the discharge of all liabilities in the winding up of a society, 
upon withdrawal (/), upon forfeiture (m), or upon death (n). 

Although power to expel members is not expressly given in any 
of the Acts relating to building societies, it is impliedly given in 

(a) Such as signing the share-book (Dobinson v. Hawks (1848), 16 Sim. 407 ; 
Re St. George’s Benefit Building Society, Eu parte Foote (1858), 6 W. R. 766) ; or 
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being appointed a director (ibid.). Itis probable that a similar view would be - 


taken by the court in the case of incorporated societies. See Knox v. Shepherd 
(1860), 2 L. T. 351; Re Victoria Permanent Benefit Building, Investment, and 
Freehold Land Society, Empson’s Case (1870), L. R. 9 Eq. 597. 

(b) Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), s. 1. 

c) Building Societies Act, 1874 (87 & 38 Vict. c. 42), 8. 13. 

d) Re Bowling and Welby, [1895] 1 Ch. 663, C. A., per LinpiEy, L.J., at 
pp. 669, 670. 

(ec) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 21; Grimes v. Harrison 
(1859), 26 Beav. 435, per Romituy, M.R., at p. 442; Re Bowling and Welby, supra. 

(7) Irvine and Fullerton Property Investment and Building Society v. 
Cuthbertson (1905), 8 F. (Ct. of Sess.) 1. See also Re West Riding of Yorkshire 
Permanent Building Society, Hx parte Pullman (1890), 45 Ch. D. 468. 

g) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 1. 

3 That is, in the case of an unadvanced member, by his paying all his 
subscriptions, fines etc. and receiving his share of the funds; in the case of an 
advanced member, by paying all his subscriptions (if any), fines etc. and 
having a reconveyance or a receipt indorsed on his mortgage deed (Re West 
hiding of Yorkshire Permanent Benefit Building Society, Ex parte Pullman, supra). 

(¢) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 26, incorporated in 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4; Building Societies 
Act, 1874 (37 & 38 Vict. c. 42), s. 32. 

(k) Building Societies Act, 1874 (37 & 38 Vict. c. 42), ss. 5, 32. 

(1) Re Middlesbrough, Redcar, Saltburn-by-the-Sea, and Cleveland District 
Permanent Benefit Building Society No: 2 (1885), 538 L. T. 2038. As to withdrawal 
and the effect of winding-up on withdrawing members, see pp, 358 et seq., post. 

i) See p. 362, post. 

n) As to the position of the representatives of deceased members, see Re 
Bowling and Welby, supra; Knox vy. Shepherd, supra; and p. 880, post. 
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the case of unincorporated societies, by the provision that if a 
member shall have been expelled, and the arbitrators or justices 
shall order him to be reinstated, they may, in default of reinstate- 
ment, award him a reasonable sum of money (0).. In the case of 
incorporated societies such a power can, it is conceived, be exercised 
if the rules of the society so provide. 


731. An infant may be admitted a member of an unincorporated 
society provided he obtain the consent of his parents, masters, or 
guardians (p), and will have the same powers, rights, and liabilities 
as an adult member. An infant may also be admitted into an incor- 
porated society if the rules of the society do not prohibit such 
admission (q), and this, it seems, without the necessity of obtaining 
any consent. He can give all necessary acquittances, but during’ 
minority cannot vote or hold any office in the society (r). 





782. A married woman may be a member of a building society. 
All shares in any such society standing in the sole name of a married 
woman on January 1, 18838, or made to stand in the sole name of a 
married woman after that date, and the interest of a married woman 
in all shares in any such society so standing or made to stand in 
her name jointly with any person other than her husband, are to be 
deemed, until the contrary be shown, to be her separate property (s). 


733. Persons depositing money with a building society by way of 
loan (t), personal representatives of deceased members (a), and (for 
the purpose of winding up) past members (b), are not members ; 
but the rules of a society may admit the personal representatives 
of deceased members to all the privileges of the deceased members 
whom they represent, and if they avail themselves of this right 
they will be liable to all the incidents of membership(c). The 
trustee in bankruptcy of a member is not a member (d). 


“34. A corporation cannot be a member of an unincorporated 
society (e); but a corporation (at least if a limited liability com- 





(0) Friendly Societies Act, 1834 (4 & 5 Will. 4, c. 40), s. 8, incorporated in 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(p) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 32, incorporated in 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), bys. 4. 

(7) Building Societies Act, 1874 (37 & 38 Vict. c. 42), 8.35. | 

(r) Ibid. An infant member also can consent to the dissolution of a society 
(Dennison v. Jeff's, [1896] 1 Ch. 611), but cannot execute a mortgage in favour of 
the society (Nottingham Permanent Benefit Building Society v. Thurstan, [1903] 
A. 0.6). See, generally, title INFants. 

(s) Married Women’s Property Act, 1882 (45 & 46 Vict. c. i ss. 6—S8. Asto 
investments with husband’s money, see 7bid., s. 10; and as to deciding questions 
of title between husband and wife, see 7bid., s. 17, and title WusBAND AND WIFE. 
t) Re Mutual Aid Permanent Benefit Building Society (1885), 30 Ch. D. 43-4, 0. A. 
a) Re Bowling and Welby, [1905] 1 Ch. 668, C. A. 
if See pp. 396, 399, post. 

(c) Know v. Shepherd (1860), 2 L. T. 351. An executor is not entitled on 
behalf of his tostator’s estate to take shares in a building society (7'horne v. 
Thorne, [1893] 8 Ch. 196). As to his borrowing money from the society, see 
Cruikshank v. Dufin (1872), LL. R. 13 Wg, 555; Thorne v. Thorne, supra; and 
p. 368, post. 

d) Ite Bowling and Welby, supra. . 

% Dobinson v. Hawks (1848), 12 Jur. 1037; Bristol and Clifton Perma- 
nent Benefit Building Society v. Harbour (1886), 81 L. T. Jo. 171. 
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pany) can be a member of an incorporated society (/), as also can 
a society registered under the Industrial and Provident Societies 
Act, 1898 (g), unless the rules provide to the contrary. 


Sect. 2.—Rights and Liabilities of Members. 


735. Members in a permanent society are practically of two 
classes, ‘‘advanced” or “borrowing” and ‘“ unadvanced” or 
‘investing.”” The former comprise those who have received their 
shares in advance, and the latter those who for the time being have 
not received their shares in advance but stand to receive the 
amount of those shares hereafter or ultimately and in the end (h). 

An advanced member receives the present payment of a sum not 
exceeding the nominal value of his shares, and gives a mortgage to 
secure certain periodical and other payments to the society (7). In 
respect of such mortgage the member may sue and be sued as 
mortgagor (7). An advanced memher may or may not (according 
to the rules of the particular society) be entitled to share in the 
profits and be liable for the losses; but he will not be lable for 
losses in the absence of provision in the rules to that effect (k), and 
is not made subject to such lability by reason only of his being 
entitled to share in profits (0). 

An unadvanced member.is one who, in consideration of paying his 
subscriptions (and all other moneys due under the rules) at specified 
times until the total value of his shares has been paid, has then a 
claim on the assets of the society for the amount of his shares, 
subject to any losses incurred by the society, but with a right to 
participate in any profits. : 


736. The status of the members of building societies in relation 
to non-members is different according as the society is unincor- 
porated or incorporated. If the former, the society has no exist- 
ence apart from its members (m); if the latter, they are members 
of a corporation (n), and then, for instance, creditors must look. to 
the society, and not to the individual members (0). But societies, 


(f) Bristol and Clifton Permanent Benefit Building Society v. Harbour (1886), 
81 L. T. Jo. 171. 

(g) 56 & 57 Vict. c. 39, 5. 38. See title INDUSTRIAL, PROVIDENT AND 
' SIMILAR SOCIETIES. | 

(h) Tosh v. North British Building Soctety (1886), 11 App. Cas. 489, per Lord 
HeERSCHELL, L.C., at p. 502. As to ‘‘ withdrawing ’’ members, see pp. 358 
et seq. 

(4) See p. 366, vost. In the case of those societies called ‘‘ Starr-Bowkett ” 
(which have ceased to be established since the Act of 1894), the amount of each 
share is much smaller than the amount of the advance to which the member 
may become entitled in respect of it. 

(7) See p. 388, post. 

(k) See Brownlie v. Russell (1883), 8 App. Cas. 235, per Lord BRAMWELL, at 
p. 260; Tosh v. North British Building Society, supra. Such a liability was 
imposed by the rulesin Re Albion Mutual Permanent Benefit Building Society 
(1888), 43 Ch.’ D. 410, n.; Re West Riding of Yorkshire Permanent Benefit 
Building Society (1890), 43 Ch. D. 407. 

(() Brownlie v. Russell, swpra. 

m) Re Kent Benefit Building Society (1861), 1 Drew. & Sm. 417. 

n) Building Societies Act, 1874 (37 & 38 Vict. c. 42),5. 9. 
4 2) - Sheffield and South Yorkshire Permanent Building Society (1889), 22 
Q. B. D. 470. 
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BUILDING SOCIETIES. 


whether unincorporated or incorporated, are not joint stock com- 
panies, still less ordinary partnerships, but are societies of a special 
kind formed and regulated under Acts of Parliament for special 
purposes, and the relation of their members to non-members is 
controlled by those Acts (p). 


737. The resulé as regards liability to outside creditors is that 
in the case of an unincorporated society the individual members, 
whether advanced or unadvanced, are personally liable for all ordinary 
debts properly incurred by the directors or committee for the ordinary 
purposes of the society while they are members (gq), but are not 
personally liable for money borrowed on deposit, and any rule pur- 
porting to impose such liability would be wltra vires (r). In the 
case of incorporated societies, creditors can only enforce payment 
against the society, and the liability of members to contribute to the 
funds of the society is in the case of unadvanced members limited 
to the amount already actually paid on their shares and any sums 
payable in respect of such shares which have become due and are in 
arrear at the time when the liability is to be enforced (s), and in the 
case of advanced members is limited to the amount payable in 
respect of their shares under any mortgage or other security or 
under the rules of the society (a). 


738. The rights and liabilities of members inter se, whether the 
society be unincorporated or incorporated, are regulated by the rules, 
which constitute a contract between the members (bd). Further- 
more, the contract is one which is not put an end to by the 
winding up of the society (c). Nor can members escape from 
the incidents of membership even when the incidents are such 
as were not anticipated at the time they joined (d). In cases for 
which the rules do not expressly provide (where, that is, the 
contract is not explicit) the rules are to be applied as nearly as 
possible (e). ; 


(p) Brownlie v. Russell (1883), 8 App. Cas. 235, per Lord SeLBorne, L.C., at 
p. 248 ; Tosh v. North British Building Society (1886), 11 App. Cas. 489; Auld v. 
Glasgow Working Men’s Building Society (1887), 12 App. Cas. 197; Irvine and 
Fullerton Property Investment and Building Society v. Cuthbertson (1905), 8 F. 
(Ct. of Sess.) 1. a 

(7) Applying the doctrine of principal and agent (Murray v. Scott (1884), 9 
App. Cas. 519, per Lord BLAcKBURN, at pp. 546—548 ; Re West London and 
General Permanent Benefit Building Society, [1894] 2 Ch. 352). 

r) Lbid. 

4 Building Societies Act, 1874 (37 & 88 Vict. c. 42), 8s. 14; Brownlie v. 
Russell, supra, per Lord SELBoRNE, L.O., and Lord WATSON, at pp. 250, 256. 
See a different view expressed by CAvE, J., in Re Sheffield and South Yorkshire 
Building Society (1889), 22 Q. B. D. 470, and Linpiey, L.J., in Sebun v. Pearce 
(1890), 44 Ch. D. 354, C.A., at p. 372. 

(a) Building Societies Act, 1874 (37 & 38 Vict. c. 42), 8s. 14; Brownlie v. 
Russell, supra. See further, as to the liability of members on dissolution, pp. 3938, 
396, 399, post. 

(b) See p. 331, ante. 

c) Walton v. Idge (1884), 10 App. Cas. 38. 

% London Provident Building Society v. Morgan, [1893] 2 Q. B. 266, per 
KENNEDY, J., at p. 272. 

(e) te Middlesbrough etc. Building Society (1889), 58 L. J. (o1.) 771. 
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739. Building societies have in certain circumstances special 
privileges in relation to the estates of deceased members. In 
unincorporated societies whenever the trustees of the society have 
made any payment to any person or persons who at the time of 
such payment appear to the trustees to be entitled to the effects 
of any deceased intestate member, such payment is valid as against 
any other person or persons claiming as next of kin (/); and if any 
member die entitled to any sum not exceeding twenty pounds, the 
trustees or the treasurer, 1f satisfied that no will was made and that 
letters of administration will not be taken out, may pay such sum 
according to the rules of the society dealing with such cases, or if 
there be no such rules, then to the persons entitled to the effects of 
the deceased intestate, and this without administration (9). 

_ There is a similar provision in the case of incorporated societies, 

gave that the limit is fifty pounds, that the power extends to the 
property of deceased depositors as well as to that of deceased members, 
and that the society must receive satisfactory evidence of death and a 
statutory declaration that the member or the depositor died intes- 
tate, and that the person claiming is the person entitled under the 
Statutes of Distribution (7). 


740. Special provisions are made in the case of both unincor- 
porated societies and of incorporated societies for the punish- 
ment of members who by false representation obtain possession of 
any money, securities, books, papers, or other effects of the society, 
or who, having them in their possession, wrongfully withhold or 
misapply them (2). 

Sect. 3.—Meetings. 


741. The conduct of building societies resides in the members in 
meeting (k) assembled, or in officers and agents duly appointed at 
such meeting. 


(f) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 28, incorporated in 
the Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), bys. 4. 

(g) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 24, incorporated in the 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(h) Building Societies Act, 1874 (37 & 38 Vict c. 42), s. 29; Statutes of 
Distribution (22 & 23 Car. 2, c. 10, and 1 Jac. 2, c. 17, s. 7); see further, title 
DESCENT AND DistTRIBUTION. As to the special provision on a sale when the 
heir of a deceased member is an infant, see p. 369, post. 

(4) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 25, incorporated in the 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4; Building Societies 
Act, 1874 (37 & 38 Vict. c. 42), s. 31. See pp. 338, 346, ante. 

(k) Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), and Building 
Societies Acts, 1874 to 1894, contemplate the holding by building societies of 
several types of meetings, of varying importance, and endowed with different 
powers. For example, the ordinary monthly or other meetings of a society are 
in general occupied only with the receipt of contributions and such like matters 
of routine. The annual meeting has to receive the report of the directors and 
the statement of accounts, and to appoint the officers. Meetings for other 
purposes are special meetings. But the provisions are confused, and the Acts 
do not use uniform language in respect of these meetings, so that it is difficult 
to form a clear idea as to the effect of the legislation. Such terms as “ special 
meeting’ (which at any rate in some circumstances may be a “special general 
meeting ” (Cutbill v. Kingdom (1847), 1 Exch. 494)), “general meeting,” “ general! 
meeting specially called,” “usual meeting,” ‘‘annual meeting,” and others, 
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In unincorporated societies ‘‘ members’’ may alter, amend, annul, 
or repeal rules, and may impose fines and forfeitures(/). General 
meetings may appoint committees (m), and may, on the observance 
of required formalities, dissolve the society (n). The “ usual” 
meeting (0) may appoint officers (p). 

A “general meeting specially called for the purpose”? may make 
an application to the Registrar to issue a certificate incorporating 
the society under the Building Societies Act, 1874(q). Any 
unincorporated society which has become incorporated may alter 
or rescind any rule or make any additional rule at a ‘‘ special 
meeting called for the purpose”’ (a). 


, 


742. Inthe case of incorporated societies, a ‘‘ meeting called for 
the purpose’’ may change the name of the society (b) ; a ‘“ general 
meeting specially called ’’ may wind up the society (c); two or more 
societies may unite or one society may transfer its engagements to 
another by resolution passed at a general meeting of each society 
convened for the purpose (d); in certain circumstances the first 
general meeting of a society may appoint arbitrators, and at subse- 
quent general meetings substitutes may be appointed in the place 
of arbitrators dying or refusing or neglecting to act (e); and if the 
rules of any society do not provide for changing the chief office of 
the society, a change can be made by “‘ a general meeting specially 
called for the purpose ’”’ (/). 


occur with great frequency. Not seldom different titles are used for meetings 
that appear to be identical. No doubt in many cases the difficulties are solved 
in the rules of the society; and the scope of the rules on this subject would not 
be confined to the subjects mentioned in the various Acts. ‘‘ Meeting” implies 
a meeting of the members, whether qualified by the expression ‘‘ general ”’ or 
not. It should be noted that some things which in incorporated societies require 
a meeting of the members can in unincorporated societies be done by the general 
committee of management, or by a committee appointed by a meeting of members. 

(1) Building Societies Act, 18386 (6 & 7 Will. 4, c. 32),s. 1. The rulesin the 
first instance are made by the “persons” forming the society, but, inasmuch as 
the society is not formed until the rules are confirmed (Friendly Societies Act, 
1829 (10 Geo. 4, c. 56), s. 7; Friendly Societies Act, 1834 (4 & 5 Will. 4, c. 40), 
s. 4, incorporated in the Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), bys. 4; 
Building Societies Act, 1874 (387 & 38 Vict. c. 42), s. 8), if cannot be said that 
these persons form a ‘‘ meeting.” 

(m) I'riendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 12, incorporated in 
the Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(n) Friendly Societies Act, 1829 (10 Geo. 4, c. 56). s. 26, incorporated in 
the Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by 8.4; Re Middlesbrough 
etc. Building Society (1889), 58 L. J. (cu.) 771; and see p. 397, post. 

. Oi 18, no doubt, a meeting held at short and regular intervals, such as 
weekly. 

(~) Friendly Societies Act, 1829 ce Geo. 4, c. 56), s. 11, incorporated in 
the Building Societies Act, 18386 (6 & 7 Will. 4, c. 32), by s. 4. : 

(7) 87 & 38 Vict. c. 42, 8.12. The section seems to mean that the power of 
making the application is reserved exclusively to ‘‘ general meetings specially 
called for the purpose.” 

(a) As to the meaning of the term ‘‘ meeting,” see note (x), p. 353, ante. 

(b) Building Societies Act, 1874 (87 & 38 Vict. c. 42), 8. 22; see p. 380, ante. 

(c) Ibid., 8. 32; and see p. 395, post, 

(d) Jbid., 8. 833 and sco p. 391, post. 

(c) bid., 8. 84; and seo p. 381, post. 

(/) Building Societies Act, 1877 (40 & 41 Vict. c. 63), 8. 2; and sco p. 330, ante. 
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743. Unincorporated societies must state in their rales the place 
or places at which it is intended that the society shall hold its 
meetings. Such place or places, however, may be altered without 
altering the rules on the giving of a prescribed notice, but only to 
another place or other places in the same county (g). Similarly, 
in incorporated societies the rules must set forth the place of meet- 
ing for the business of the society (2), and they must prescribe the 
manner of calling general and special meetings (2). 


744. Societies, whether incorporated (k) or unincorporated (J), must 
present an annual account to the annual or other general meeting. 


745. The Registrar may (1) on the application of one-tenth of the 
members of an incorporated society or of one hundred members if 
there are more than one thousand, or (2) upon evidence being 
furnished by a statutory declaration of not less than three members 
of facts which in his opinion call for recourse to the judgment of a 
meeting, or (8) upon failure of a society to make or to correct or 
complete any return required by the Building Societies Acts, and in 
each case with the consent of the Secretary of State, call a special 
meeting of the society (m). The Registrar may determine the time 
and place of the meeting and the matters to be discussed, and the 
meeting will have all the powers of a meeting called under the rules 
and may appoint its own chairman (7). 


Part Vil—Shares. 


“Sucr. 1.—In General. 


746. The fund which it is the object of building societies to 
form is divided into shares(o). Shares in building societies differ 
in essence from shares in limited liability companies in that 
the latter constitute definite portions of the capital of the company, 
and are strictly limited in number, whereas the former represent 
no proportionate quota of the capital of the society, and are 
unlimited in number. There may be as many shares in a building 
society as people like to apply for (p). 


(g) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 10, incorporated in the 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. -As to notices, see 
Building Societies Act, 1874 (37 &38 Vict. c. 42), s. 7. 

(h) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s.16(1). But apparently 
this place must be the chief office (cbid.). 

(t) Ibid., s. 16 (7). 

(k) Ibid., s. 40. 

(Z) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 25 (1). 

(m) Ibid., s 6 (1) (4). 

(n) Lbid., s.5 (4). Other regulations as to such meetings are set out in the 
above section and in the Building Society Regulations, 1894, rr., 36-—40. 

(0) Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), s.1; Building Societies 
Act, 1874 (37 & 38 Vict. c. 42), s. 18. | 

(p) Irvine and Fullerton Property Investment and Building Society v. Cuth- 
bertson (1905), 8 EF. (Ct. of Sess.) 1. 
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Shares in unincorporated societies must not exceed in value one 
hundred and fifty pounds each, and the subscriptions must not 
exceed twenty shillings per month for each share (q), but a member 
may hold two or more shares exceeding in all the above-mentioned 
limit (r). Except on withdrawal, no member can receive any 
interest or dividend on his shares until the whole value has been 
realised (s). 

There is no limitation on the value of shares in incorporated 
societies or the amount of the subscriptions (¢). Shares to be paid 
up in fullin one payment may be issued (u). 


747. The Building Societies Act, 1836 (w), makes no attempt to 
distinguish between shares of different kinds. The widest powers 
are given, subject only to the condition that the rules of the 
society shall state in what shares the funds of the society 
shall belong to the members (a) ; and although the Building 
Societies Act, 1874 (b), and the Building Societies Act, 1894 (c), for 
societies established after, or adopting new rules after, the passing 
of the Act of 1874, in terms mention different classes of shares, 
they in no way fetter the right of societies to determine which of 
these classes will be created, or prevent them from creating other 
classes. In the case of incorporated societies the rules must 
indicate the various classes of shares that the society proposes to 
issue, and the terms on which they are to be issued, repaid and 
withdrawn (d). The question is always one of the rules; these are 
omnipotent and decisive. It-follows from this that practically all 
the decisions in building society cases turn on the construction of 
particular rules. 

In practice most societies limit themselves to creating advanced 
and unadvanced shares (e), but some have preferential shares also. 
These carry a guaranteed rate of interest, and the holders are 
not liable to contribute to losses or entitled to share in profits. 
The rights of the holders of such shares depend on the rules of the 
particular society, but usually such shares have a preference as to 
payment of capital, and any deficiency in a winding-up must be 
made up by the other members (/), and the lability of the pre- 
ferential shareholders to outside creditors (g) would only arise after 


q) Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), s. 1. 

oI Morrison vy. Glover (1849), 4 Exch. 430; butsee Cutbill v. Kingdom (1847), 1 
Exch. 494. 

(s) Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), s.1. The value of a 
share will be realised when the instalments and accumulated interest,reach the 
amount of the share (Auld v. Glasgow Working Men’s Building Society (1887), 12 
App. Cas. 197, per Lord HERSOHELL, at p. 200). — 

4) Building Societies Act, 1874 (37 & 38 Vict. c. 42), ss. 138, 16 (2), (4); 
Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 1(b), (c), (d). 

(w) Ibid. 

(w) 6 & 7 Will. 4, c. 32. 

(2) Friondly Societies Act, 1829 (10 Geo. 4, c. 56), s. 3, incorporated in 
the Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), s. 4. 

b) 37 & 38 Vict. c. 42, s. 16 (2), (4). 
c) 57 & 58 Vict. c. 47, 8. 1 (b), (c), (d) 
) L bid. 

e) See p. 351, ante. 

J) Re Reliance Permanent Benefit Building Society (1892), 61 L J. (cm.) 453. 

(7) See p. 352, ante. 
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the funds belonging to such other members: have been exhausted. 
The right of preferential payment of capital sometimes depends on 
notice of withdrawal having been given (hk). In the case of newly 
incorporated societies or incorporated societies adopting new rules, 
the rules must state whether preference shares are to be issued, and 
must give a limit to such issue (2). 


748. Shares in building societies may be bequeathed, as such, to 
a charity (j). They will not pass by a bequest of “‘ moneys ” (f) 
unless there is a context to aid such a construction, and they cannot 
be the subject of donatio mortis causa (/). 


749. Registration in the books of the society constitutes primd 
facie legal title to shares(m). A payment to the person legally, 
though not equitably, entitled to shares, without notice of the 
equitable title, is good, even if some of the special provisions of 
the rules with regard to payment have not been complied with (n). 


750. In the case of unincorporated societies all shares held jointly 
in any society existing at the commencement of the Building 
Societies Act, 1874, the rules of which do not prohibit joint holding, 
are to be deemed to be lawfully so held (0). In every incorporated 
society shares can be held jointly (p). 

For the purpose of consenting to a dissolution of the society, 
joint holders are to be considered as one member, and must all sign 
the instrument of dissolution, though, if one of the joint holders 
be really acting as the agent of the others, he may sign for them 
provided that he does so in the proper way (q). A member may 
hold some shares jointly and others severally, and such a share- 
holder can indicate his consent to a dissolution in respect of all his 
shares by signing the instrument in one place only (r). 


Szcr. 2.—Transfer. 


751. Shares in building societies are subject to transfer (s). 
The motive of the transfer cannot be inquired into (¢). 





(h) See Murray v. Scott (1884), 9 App. Cas. 519; Sixth West Kent Mutual 
Building Society v. Shove, (1895), reported, [1899] 2 Ch. 64, n. 
% Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 1 (d). 

J) Entwistle v. Davis (1867), 36 L. J. (cH.) 825, holding that such shares did 
not fall within the provisions of the Charitable Uses Act, 1735 (9 Geo. 2, c. 36), 
now mostly repealed, but substantially re-enacted in the Mortmain and Charit- 
able Uses Act, 1888 (51 & 52 Vict. c. 42), the question being whether the share 
is such that it might result to the owner as land, or whether nothing can come to 
him but in the shape of money. See generally, title CHARITIES. 

(k) Collins v. Collins (1871), 40 L. J. (cH.) 541. See title Wuruxs. 
e Re Weston, [1902] 1.Ch. 680. See title Gurrs. 

") ee v. Simplified Permanent Benefit Building Society (1885), 53 L. T. 859. 

n) Ibid. : 

(0) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 39. 

(p) Lbid. ; 

(¢) Dennison v. Jeff's, [1896] 1 Ch. 611. 

(r) Ibid. ; Re Stranton Iron and Steel Co. (1873), L. R. 16 Eq. 559; Pender v. 
Lushington (1877), 6 Ch. D. 70; Moffatt v. Farquhar (1878), 7 Ch. D. 591. 

(s) See Allan v. Urquhart (1887), 25 Sc. L. BR. 47, shares being a class of 


_ property of which the right to transfer is a necessary incident. - 


(t) Pender v. Lushington, supra ; Moffatt v. Farquhar,'supra, both cases relating 
to limited companies, the principle of which, howeyer, seems applicable. 
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Where rules regulating the method of transfer exist they must 
be strictly complied with (w). 

On the sale and transfer of shares after an order for compulsory 
winding-up the transferee is not entitled to be registered as owner 
without the sanction of the court (w). 

Shares standing in the name of a married woman either solely or 
jointly with any person other than her husband can be transferred 
by her, so far as her interest 1s concerned, without the concurrence 
of her husband (a). . 

Advanced shareholders may, without assigning their shares, 
transfer the property secured by mortgage subject to a covenant to 
pay all sums due in respect of the shares, and in such cases the 
effect of redemption may be to extinguish liability on the shares so 
far as the transferee is concerned, although liabilities in connection 
with them may continue as against the transferor (0). 


Secor. 3.— Withdrawals. 


~o2. Shares can be withdrawn before becoming “ realised ”’ (c), 
the withdrawing shareholder getting present payment of the amount 
of his subscriptions less any deductions under the rules, and fore- 
going any right to a share of the ultimate profits (d). 

The rights of “withdrawing,” of ‘‘ matured,” and of “ with- 
drawn”? members (e), both inter se and in relation to continuing 
members, are absolutely determined by the contract between them, 


that is, by the rules (/). 
Notice of withdrawal must in all cases be given, the period 


(uw) Allan v. Urquhart (1887), 25 Sc. L. R. 47. 

w) Re Onward Building Society, [1891] 2 Q. B. 463, C. A. 

a) Married Women’s Property Act, 1882 (45 & 46 Vict. c. 75), 8. 9. 
b) Priestley v. Hopwood (1864), 10 L. T. 646. 

(c) By a ‘‘realised”’ share is meant one which has by due payment of all 
necessary subscriptions become fully paid up. 

(2d) The right to withdraw is not expressly given by statute, but depends on 
the rules of each society; but itis so far recognised in the Building Societies 
Acts that the Building Societies Act, 1836 (6 & 7 Will. 4, c. 32),'s. 1, impliedly, and 
the Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 16 (4), and the Building 
Societies Act, 1894 (57 & 58 Vict. c. 47), s. 1 (b), (c), expressly, make it obligatory 
on all societies under the Acts to state in their rules the terms on which shares 
can be withdrawn. A rule forbidding withdrawal will not, it is believed, be 
accepted by the Registrar. 

(ec) A member withdrawing passes through two stages: first, from the date the 
notice is given to that of its expiration ; secondly, from the date of the expira- 
tion of the notice to that of payment. Such a member, therefore, occupies in 
turn three different positions. 

It will tend to clearness if a different title be used for each position, 7.¢., for 
a member to be called during the currency of the notice a ‘‘ withdrawing ” 
momber, after the expiration of the notice and before payment a ‘‘ matured ” 
member, after payment a ‘‘ withdrawn ” member. 

(f) Walton v. Lidge (1884), 10 App. Cas. 33; Re Middlesbrough, Redcar, Saltburn- 
by-the-Sea, and Cleveland District ’ermanent Benefit Building Society No. 2 (1885), 
53 L. T. 203. Rules may be so framed as to give withdrawing members a 
charge on certain funds, thereby affecting the order of payment (Le Alliance 


Society (1885), 28 Oh. D. 559, O. A.; Dotten v. City and Suburban Permanent - 


Building Society (1895), 72 L. T. 375,.0. A.). 
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varying according to the rules. An informal notice will be suffi- 
cient if accepted by the society, although a special form be provided 
by the rules(g). Notice is waived if the member subsequently 
accepts a loan from the society on the footing of his continuing a 
member, even if the loan is ultra vires (h). : 


753. A withdrawing member is not liable to make any 
further contribution after the date of his notice either while the 
society continues or, in the case of an incorporated society, in a 
winding-up (zt). But if before the notice expires the stoppage of 
the business of the society is recognised as inevitable, or the society 
is wound up, the notice has no effect, and gives no priority for 
payment over members who have given no notice (J). 


754. For certain purposes matured members are still members. 
Thus, they are subject to rules compelling disputes between 
members to be referred to arbitration (k), and they must be counted 
among the number of members when calculating the majority 
necessary to constitute a valid instrument of dissolution (/) ; and 
further they are lable to have the rules altered to their preju- 
dice (m), and to have their notices postponed by rules made after 
the notices were given (n), but not so as to render the notices of 
no effect (0). Matured members are relatively to continuing 
members creditors of the society, and have priority in a winding- 


up (p)- 

If the rules provide that members may withdraw ‘provided the 
funds permit,” and there are no funds when a notice of withdrawal 
matures, the member giving the notice acquires a right to receive 
payment when funds permit, and will have priority over non-with- 
drawing members in a winding-up (q). 


(g) Re Blackburn and District Benefit Building Society (1883), 24 Ch. D. 421, 
affirmed (not appealed against on this point) (1884) 10 App. Cas. 33. 

(h) Re Counties Conservative Permanent Benefit Building Society, Davis v. 
Norton, [1900] 2 Ch. 819. 

t) Sibun v. Pearce (1890), 44 Ch. D. 354, yer LinDiEY, L.J., at p. 372. 

7) Re Ambition Investment Building Society, [1896] 1 Ch. 89; Re Sunderland 
36th Universal Building Society (1890), 24 Q.. B. D. 394. | 

(k) Wright v. Deeley (1866), 4 H. & O. 209; Mitchell v. Caledonian Property 
Investment Building Society (1886), 28 Sc. L. R. 651; Walker v. General Mutual 
Building Society (1887), 836 Ch. D. 777, C. A. ; and this, too, even if incorporation 
has taken place after the notice of withdrawal has matured (Davies v. Second 
Chatham Permanent Benefit Building Society (1889), 61 L. 'T. 680). 

(1) Sibun v. Pearce, supra; Building Societies Act, 1874 (37 & 38 Vict.c. 42), 
s. 32 (3). . 

(m) Pepe v. City and Suburban Permanent Building Society, [1893] 2 Ch. 311. 

n) R. vy. Brabrook (1893), 69 L. T. 718. 

i Walton v. Edge (1884), 10 App. Cas. 33, per Lord SELBORNE, L.C., at 
p. 36. 

(p) Ibid.; Re Middlesbrough, Redcar, Saltburn-by-the-Sea, and Cleveland 
District Permanent Benefit Building Society No. 2 (1885), 563 L. T. 203; Re 
Carrick (North British Building Society in Liquidation) (1885), 22 Sc. L. R. 
833; Blair v. Broadfoot’s Trustees (1890), 27 Sc. L. R. 859. But they are not 
creditors within the fraudulent preference provisions of the Companies Act, 
1862 (25 & 26 Vict. c. 89), s. 164 (Re Gwawr-y-Gweithwyr Industrial and Provident 
Society, [1901] 2 K. B. 477). 

(q) Walton v. Edge, supra, per Lord SELBORNE, L.C., at pp. 37, 38. 
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755. Notice of withdrawal is self-operating (7), and at the expira- 
tion of the notice if all subscriptions, fines, and other liabilities to 
the society are paid, and the amount due under the rules paid to 
the member, the shares are withdrawn (s); and the withdrawn 
member ceases to be a member, and is under no liability on dis- 
solution or winding-up (¢). 


756. The right to withdraw is put an end to by a winding-up 
order, which acts as a compulsory withdrawal (wu), by insolvency of 
the society, and by stoppage of business, or by a condition of things 
that renders stoppage of business inevitable (a). Buta notice which 
has matured before any of those events is nevertheless effective (0). 


757. The rights of withdrawing, of matured, and even in some 
circumstances of withdrawn, members are lable as against the 
outside public to be modified by an order for winding-up, though the 
validity and force of the contract between them, that is of the rules, 
is not thereby impaired (c). 

The rule as to priority of payment when a society is being wound 
up is as follows: outside creditors, including persons who have 
deposited moneys by way of loan (d), must be paid first; then 
realised (e) members and those matured members (jf) whose notices 
had expired before the winding-up began; then withdrawing 
members and continuing members pari passu(g). The members 
of each class are entitled to be paid in full (h) before any payment 
is made to the classes behind them; priority between the members 
of each class depends on the rules of the society (2). 

But this order of payment is subject to the qualification that 
whenever the rules contain (as they frequently do) a proviso giving 
precedence to the widows and children of deceased members, then 
widows and children (if otherwise entitled) will, as between creditors 
and contributories, always take precedence over all members, whether 


(r) Re Sheffield and South Yorkshire Permanent Building Society (1889), 22 
Q. B. D. 470, per Cave, J., at p. 475. 

(s) Ibid.; Re West Riding of Yorkshire Permanent Benefit Building Society, 
Ex parte Pullman (1890), 45 Ch. D. 463. 

(t) Ibid. 

u) Brownlie v. Russell (1883), 8 App. Cas. 235. 

a) Re Carrick (North British Building Society in Liquidation) (1885), 22 Sc. 
L. R. 8383; Le Sunderland 36th Universal Building Society (1890), 24 Q. B. D. 
394; Le Ambition Investment Building Society, [1896] 1 Ch. 89. 

b) Re Ambition Investment Building Society, supra, at p. 100. 

c) Walton v. Edge (1884), 10 App. Cas. 33. 

d) Re Mutual Aid Permanent Benefit Building Society (1885), 30 Ch. D. 
434. 

(¢) Re Norwich and Norfolk Provident Building Society, Ex parte Rackham 
(1876), 45 L. J. (ou.) 785. 

(/) Walton v. Edge, supra; and this although between the giving of the 
notices and the winding-up there never were any funds for payment. See 
Barnard vy. Tomson, [1894] 1 Ch. 374. 

if Ite Ambition Investment Building Society, supra. 

h) Le Counties Conservative Permanent Benefit Building Society, [1900] 2 Ch. 
819. 

(¢) te Middlesbrough, Redcar, Saltburn-by-the-Sea, and Cleveland District 
Permanent Benefit Building Society No. 2 (1885), 53 L. T. 208. 
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matured or withdrawing, and that, too, whether the deceased 
members had or had not given notice of withdrawal(k). Hxecutors 
of deceased members may take a like priority (1). 

A member who, having given notice of withdrawal, afterwards 
accepts from the society a loan upon terms whereby he still 
continues to receive interest upon his share, but pays interest upon 
his advance, cannot in the winding-up set off the amount of his 
share against the unpaid balance of the loan (m). 


758. Interest is payable by the society in case of withdrawal if 
the rules so provide (n), compound interest being recoverable equally 


with simple interest (0); and if by the rules the day for payment of 


the sum payable on withdrawal be fixed, it would seem that there 
would be a sum certain payable by virtue of some written instru- 
ment at a certain time so as to entitle the member to interest (9). 
But if the payment depend on a condition, such as the deter- 
mination by the directors or the committee of the rate, or the 
availability of funds, payment cannot be enforced unless and until 
the condition be fulfilled (q). Interest, if payable, may in the case 
of withdrawals between half-yearly dates of payment be recovered 
for the period between the date of payment last past and the day 
of withdrawal (r). 


Sect. 4.—Fines and Forfeitures. 
SUB-SECT. 1.—Fines. 


759. Unincorporated building societies have express powers to 
impose reasonable fines, penalties, and forfeitures on members who 
offend against the rules (s). No similar express power is given to 
incorporated societies, but the power is implied in the provision 
that societies shall make rules as to the fines and forfeitures to be 
imposed on the members (t). ules as to fines cannot be arbitrarily 
dispensed with (a). 





(k) Thompson v. Atlas Permanent Building Society (1894), 97 L. T. Jo. 218; 
Re West London and General Permanent Benefit Building Society (1898), 78 
L. T. 398. See Barnard y. Tomson, [1894] 1 Ch. 374, 392. 

(1) Re Counties Conservative Permanent Benefit Building Society, [1900] 2 Ch. 
819. ~ 

(m) Ibid. 

(n) Re Middlesbrough, Redcar, Saltburn-by-the-Sea, and Cleveland District 
Permanent Benefit Building Soctety No. 2 (1885), 53 L. T. 208. 

z oO Re Doncaster Permanent Benefit Building and Investment Society (1866), 14 

.T. 13. 

(p) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 28; Re Blackburn and 
District Building Society, [1886] W. N. 22, C. A. 

(q) Re Blackburn and District Building Society, supra; Re Sunderland 36th 
Universal Building Society (1890), 24 Q. B. D. 394. | 
; o) Perratt v. London Scottish Permanent Benefit Building Society (1888), 59 
4a i. 31. 

(s) Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), s. 1. 

(¢) Building Societies Act, 1874 (87 & 38 Vict. c. 42), 8. 16 (13). The most 
usual object with which fines are imposed is as a punishment for non-payment 
of subscriptions or other dues. | 

: (2) Compare Re Ilfracombe Permanent Mutual Benefit Building Society, [1901] 
1 Ch. 102, per WRigut, J., at p. 110. ) ; 
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The liability to be fined is in some cases, as, for instance, in that 
of executors or administrators of deceased members, a test of 
membership (0). 


760. Fines are not penalties (c), nor are they interest by way of 
a penalty (d). In the case of unincorporated societies (e), fines that 
are unreasonable, such as those that are cumulative in arithmetical 
progression (f), cannot be enforced (g); but if possible the rules will 
be so construed as to make the fines reasonable (h), and if reasonable 
they will be enforced (2). 

No interest is chargeable on fines unless the rules otherwise pro- 
vide (k) ; but fines secured by covenant in a mortgage form part of 
the principal in foreclosure, and are payable with interest (l). 

Fines for non-payment of fines may be recovered, if the rules so 
provide (m). 

If the rules as to fines be not duly enforced, they cannot, as in | 
liquidation proceedings, be revived against those members who have 
been allowed to escape their effect (n). 

The fact that fines are not entered up against a member by the 
proper official does not absolve the member from liability (0). 


SuB-SEcT. 2.—Yor/fetture. 


761. Forfeiture usually takes place on non-payment for a definite 
period of subscriptions and fines, when the sums already paid by the 
defaulting member become forfeited to the society (p). Rules as to 
forfeiture of shares (q) will be enforced by the court, if reasonable (r). 
The forfeiture will, as a rule, take effect, not zpso facto on default, 
but at the option of the directors (s). But although the forfeiture 
is binding so far as the shares are concerned, the shareholder is 


mi Know v. Shepherd (1860), 2 L. T. 351. 
c) Pilkington v. Baker, [1877] W. N. 210. 

d) Parker v. Butcher (1867), Li. R. 3 Eq. 762. 

e) Presumably the same would be held true of incorporated societies, but 
the Building Societies Acts, 1874 and 1894 (37 & 38 Vict. c. 42; 57 & 58 Vict. 
c. 47), contain no provision similar to that in s. 1 of the Building Societies Act, 
1836 (6 & 7 Will. 4, c. 32). 

(f) Re Tierney (1874), I. R. 9 Eig. 1. As to what fines are reasonable, see 
Parker v. Butcher, supra; Pilkington v. Baker, supra. 

(g) Lovejoy v. Mulkern (1877), 46 L. J. (cn.) 630; Re Middlesbrough Building 
Society (1884), 64 L. J. (cw.) 592. 

» Lovejoy v. Mulkern, supra. See Re Tierney, supra. 

a) Ibid. 

k\) Parker v. Butcher, supra; Ingoldby v. Riley (1873), 28 L. T. 55. 

l) Provident Permanent Building Society v. Greenhill (1878), 9 Ch. D. 122; Re 
Knight, Lx parte Voisey (1882), 21 Ch. D. 442, OC. A. 

m) Re Middlesbrough Building Society, supra. 
n) North British Building Society v. M‘Lellan (1887), 14 R. (Ct. of Sess.) 827. 
0) Iandley v. ’armer (1861), 29 Beav. 362. 

(p) Irvine and Iullerton Property Investment and Building Society v. Cuthbertson 
(1905), 8 I’. (Ct. of Sess.) 1. | 

eB Tor the statutory provisions as to forfeiture, see p. 361, ante. 

‘f Card v. Carr (1856), 1 C. B. (N. 8.) 197. 

8) Moore v. Rawlins (1859), 6 C. B. (Nn. 8.) 289, ver Byxus, J., at p. 310; 
T.v. J) iyncourt (1864), 4B. & 8. 820, per BLAcKBuRN, J., at p. 835. Compare 
Bigg’s Case (1865), . R. 1 Hq. 309 (a company case). See, however, Zrvine and 
Fullerton Property Investment and Building Society v. Cuthbertson, supra. 
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not therefore absolved from all relation to the society. He may, for 
instance, still be liable to be placed on the list of contributories in a 
winding-up (i). 


Part VIIl—Advances. 


Sect. 1.—In General. 


762. The general law of mortgages applies to mortgages taken 
by building societies asa security for advances made to members (4). 
The same law also applies to the questions which arise incidental 
to such mortgages, such as the presumption that a tenant for life 
who pays off the amount secured by a mortgage intends to keep the 
charge alive for his own benefit (b), and the postponment (c) of 
a legal mortgage to a subsequent equitable security on the ground 
of negligence in the custody of the title-deeds (d). 


763. Although an infant is capable of being a member of a 
building society (e), he cannot execute a valid mortgage to secure 
sums advanced to him by the society(f); but if the advance has 
in fact been used to complete a purchase by the infant, the society 
will be entitled to stand in the shoes of the vendor and to enforce 
the vendor’s lien (g). 


764. An executor may in his representative capacity give a valid 
mortgage to secure sums advanced to him by a building society for 
the purposes of the estate (h). . If, to obtain the advance, the 
executor becomes a member of the society and renders himself 
liable to further payments, the liability for these will be merely 
personal although they are expressed to be secured by the 
mortgage (2). 


765. A society established after August 25, 1894, may not cause 
or permit applicants for advances to ballot for precedence, or in 





(t) Re St. George’s Benefit Building Society (1858), 6 W. RB. 766. © | 

(a) Provident Permanent Building Society v. Greenhill (1878), 9 Ch. D. 122; 
Bell vy. London and South Western Bank, [1874] W. N. 10. For the general law 
of mortgages, see title MortGaGcE. For forms of mortgages to building societies, 
see Encyclopedia of Forms, Vol. III., pp. 48 et seg. 

(b) Re Harvey, [1896] 1 Ch. 187, C. A. See, as to this presumption, title 
MoRTGAGE. 

(c) See Northern Counties of England Fire Insurance Co. v. Whipp (1884), 26 
Ch. D. 482, C. A.; and title MoRTGAGE. 

(d) Garside v. Liverpool Railway Permanent Benefit Building Society (1897), 18 
T. L. R. 189, C. A., where the solicitor of the society obtained possession of and 
dealt with the title-deeds of property he had mortgaged to the society. 

(c) Building Societies Act, 1874, s. 38; Friendly Societies Act, 1829 (10 Geo. 4 
c. 56), 8. 32. . 

( J ) Nottingham Permanent Benefit Building Society v. Thurstan, [1903] A. C. 6. 

g) Lbid. 

Ry Cruikshank v. Duffin (1872), L. RB. 138 Eq. 555 ; Thorne v. Thorne, [1893] 3 
Oh. 196. 

(1) Thorne v. Thorne, supra. 
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any Ne make the granting of an advance depend on chance or 
lot(‘). 


466. A mortgage in favour of a building society can be transferred 
with the consent of the mortgagor ((). 


76¢. In ascertaining whether the annual value of the estate 
of an advanced member of a building society, who has mortgaged 
his estate to the society, is such as to entitle him to be placed on 
the register of county voters, no deduction is to be made for such 
part of the annual payments under the mortgage as represents 
principal (m). 


Srcr. 2.—Security on which Advances may be made. 


768. The nature of the security which may be accepted by 
building societies is shown by their object, which is to make 
advances to members out of the funds of the society upon the 
security of freehold, copyhold, or leasehold estate (n). But the addi- 
tion of collateral personal security will not invalidate an otherwise 
good advance, though the propriety of the advance must be tested 
as if no such ingredient entered into it (0). 


An advance on the security of any other description of property, 
e.g., the shares of a member, is beyond the powers of a society (p). 

No advance may be made by an incorporated society on land 
subject to a prior mortgage unless such prior mortgage is in favour 
of the society making the advance(qg). This prohibition seems 
to extend to any device by which a first mortgage is turned into a 
second mortgage (r). 


769. Land registered under the Land Transfer Acts, 1875 and 
1897 (s), may be charged by the registered proprietor in favour of a 


(k) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 12. As to altering 
the rules when they provide that advances may be balloted for, see p. 334, ante. 

(1) Re Rumney and Smith, [1897] 2 Ch. 351, C. A., per LinpiEy, LJ., at p. 359. 
It has not yet been decided whether such a mortgage can be transferred without 
such consent, but the better opinion appears to be that such a transfer would be 
invalid; see ibid.; Ulster Building Society v. Glenton (1888), 21 L. R. Ir. 
124. As to the effect of amalgamations of societies or the transfer of the 
engagements of one society to another, see p. 391, post. 

m) Rolleston v. Cope (1871), L. RB. 6 C. P. 292; Robinson v. Dunkley (1863), 15 
C. B. (N. 8.) 478. See Copland v. Bartlett (1848),6C. B. 18; Beamish v. Stoke 
(Overseers) (1851), 11 C. B. 29. As to county voters, see title ELECTIONS. 

(n) Building Societies Act, 1874 (37 & 38 Vict. c.42),s.13; Cullerne v. London 
and Suburban General Permanent Building Society (1890), 25 Q. B. D. 485, C. A., 
per LINDLEY, L.J., at p. 488. See p. 323, ante. 

(0) Sheffield and South Yorkshire Permanent Building Society v. Aizlewood 
(1889), 44 Ch. D. 412. 

(p) Cullernev. London and Suburban General Permanent Building Society, supra. 

(7) Building Socicties Act, 1894 (57 & 58 Vict. c. 47), 5.18 (1). This prohibi- 
tion does not apply to an unincorporated society nor to any society in Scotland 
or Ireland which was on. August 25, 1894, authorised by the rules to make 
advances on second mortgage (ib¢d., s. 13 (2) ). 

(r) Portsea Island Building Society v. Barclay, [1895] 2 Ch. 298, 0. A., decided 
on the effect of a rule against advances on second mortgage, where the society 
postponed their first charge to that of another mortgagec. 

(a) 38 & 39 Vict. c. 87; 60 & 61 Vict. c. 65. As to these Acts gonerally, see 
title Ruan Prorpurry AND CHATTELS REAL, 
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building society by means of a mortgage made in pursuance of or 
consistent with the rules of the society, and the mortgage will be 
deemed to be a charge made in the prescribed manner and will 
be registered accordingly (¢). 

In order to enable the society to retain possession of the mortgage 
of registered land for the purpose of indorsing thereon the statutory 
receipt on discharge, the original mortgage will, if they wish, be 
delivered to them after registration upon their delivering at the 
registry a copy verified by the signature of the secretary, which 
copy will be admissible in evidence without the production of the 
original (2). The copy need not be stamped, but will be filed at 
the registry (b). 

The original mortgage when delivered to the society will be 
indorsed with a certificate of registration and thenceforth treated 
as the certificate of charge, and must be indorsed from time to time 
with notes of the various dealings, and on discharge of the security 
will be delivered up, cancelled, and retained in the Land Registry (c). 


770. Where a mortgage to an incorporated society includes copy- 
holds, the society may require the lord of the manor of which the 
copyholds are held to admit such persons, not more than three in 
number, as the society appoints to be trustees on its behalf as 
tenants in respect of such copyholds, on payment of the usual 
fines, fees, and other dues payable on the admission of a single 
tenant, or the lord may admit the society as tenant on payment of 
such special fine, or compensation in lieu of fine, and fees as may 
be agreed upon (d). : 


Sect. 8.—Construction and Effect of Mortgages. 


771. A provision in a mortgage that, on default being made of 
payment of an instalment, the whole sum secured shall immediately 
become payable, implies a covenant to pay accordingly upon which 
an action may be brought (e). 

A covenant in'a mortgage to observe the rules of the society in 
effect incorporates in the mortgage the material provisions of the 
rules, and these provisions will bind a subsequent mortgagee 
having notice of the covenant (/). 

If the rules of a society make provisions for the payment of 
subscriptions by advanced members, the society may apply the 
subscriptions towards the discharge of the amount owing on the 
mortgage (g). Ifin such a case the member dies before the moneys 


(4) Land Transfer Act, 1897 (60 & 61 Vict. c. 65), s. 9 (8). 

(a2) Land Transfer Rules, 1903, r. 121. | 
_ (b) Lbid, 

(c) Lbid., r. 122. 

{d) Building Societies Act, 1874 (387 & 38 Vict. c. 42), s. 28. 

(e) Sherriff v. Glenton (1873), 28 L. T. 65. See further, as to such a provision, 
Wallingford v. Mutual Soctety (1880), 5 App. Cas. 685; Keene v. Biscoe (1878), 8 
Ch. D. 201; Cordingley vy. Alliance Society, [1887] W. N. 220; and title 
MorRTGAGE. 

(f) Andrews v. City Permanent Benefit Building Society (1881), 44 L. T. 641, 
where the rules gave the society the right to consolidate. As to the effect of a 
subsequent alteration of rules upon the rights of the mortgagor, see p. 334, ante. 

(g) Moxon y. Berkeley Mutual Benefit Building Society (1890), 59 L. J. (cH.) 





365 


SECT. 2. 


Security on 
which 
Advances 
may be 
made. 





Delivery of 
instrument of 
charge to 
society. 


Cancellation 
on payment 
off. 


Mortgage of 
copyholds. 


Implied 
covenant to 
pay. 


Covenant to 
observe rules. 


Set-off of 
subscriptions 
etc, 


3866 


SECT. 3. 


Construc- 

tion and 

Effect of 
Mortgages. 


How far con- 
ditions for 
redemption to 
be specified 
in rules. 


Difference 
between ter- 
minating and 
permanent 
society. 


BUILDING SOCIETIES. 


secured by the mortgage are fully paid, and the mortgage is paid 
off without recourse to the amount paid as subscriptions, this 
amount must be paid to his legal personal representatives, and 
they are the only persons who can give a valid discharge to the 
society (h). 

Where the rules of a society stipulate that an applicant for an 
advance shall make certain weekly payments until the advance is 
made, and after the execution of the mortgage shall repay the 
advance by certain quarterly instalments, any advanced member is 
entitled to set off sums paid in respect of the weekly payments 
against the instalments first becoming payable (‘). 


Sect. 4.—Redemption. 


772. Any society established after August 25, 1894, or which 
substitutes a new set of rules for its existing rules after that date, 
must set forth the conditions upon which a borrower can redeem 
the amount due from him before the expiration of the period for 
which the advance was made, with tables showing the amount due 
from the borrower after each stipulated payment, unless the 
Registrar is of opinion that such tables are not applicable (4). 


773. A fundamental difference exists in most cases between a 
mortgage to a terminating society and one to a permanent society. 
The former generally secures the payment by the member to whom 
the advance is made of the future subscriptions payable on the 
shares in respect of which the advance is made (the number of such 
subscriptions being usually not easily ascertainable), together with 
all fines and other moneys payable by the member to the society 
under the rules. A mortgage to a permanent society generally 
secures the repayment of the sum advanced with interest and 
possibly a premium by a definite number of instalments in accord- 
ance with tables in the rules, and also any fines or other moneys 
which may become payable by the member to the society under the 
rules during the continuance of the society (). The result as 
regards redemption is that, while there is generally little difficulty 
in ascertaining the amount payable on redeeming a mortgage to 
a permanent society, it is often not easy to determine the amount 
payable on redeeming a mortgage to a terminating society, though 
sometimes in this case also the number of instalments is fixed (im). 


524, the effect being practically to give the society a charge on the amount paid 


as subscriptions, and pro tanto to increase the margin on the mortgage. 

(h) Re Burton (1897), 13 'T. GL. R. 278. 

(i) Inglis v. Cave, [1869] W.N. 131. For another case of construction, but 
one which decides no question of principle, see Weekes v. South London Equitable 
Building Society (1897), 13'T. L. R. 291. 

(c) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 1(e). Before 1874, 
though the rules of building societies generally made provision for the redemp- 
tion of mortgages, the amount payable upon redemption was often not clearly 
to be ascertained from such rules. 

(2) See Davidson, Precedents and Forms in Conveyancing, 4th ed., Vol. II., 
Part II., p. 704. ; 

(m) See Parker v. Butcher (1867), L. R. 3 liq. 762 ; Sparrow v. Farmer (1859), 
26 Beav.511. For the distinction between terminating and permanent societies, 
geo pp. 325, 326, ante. 
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774. In the case of an ordinary terminating society the mortgage 
of an advanced member is only redeemable on paymeut of the amount 
of all moneys which would become due under the rules during the 
period during which the society continues. In some cases the 
period taken for this purpose is the probable duration of the 
society (n), in others its longest possible duration (0). Where the 
rules dealing with redemption permit it on payment of subscrip- 
tions for a fixed term of years, an advanced member is entitled to 
redeem in accordance with those rules, although on the construction 
of the rules as a whole he may be personally liable for further 
subscriptions (p). 

In general redemption will only be permitted in accordance with 
the terms of the contract of membership and security as contained 
in the rules of the society and the mortgage deed. ‘Thus, a 
member may not be entitled to redeem upon payment of the 
amount by which the sum advanced to him exceeds the subscrip- 
tions which he has paid and the proportion of profits to which he 
is entitled, but only upon the terms of paying all future subscrip- 
tions without any deduction by way of discount (q). Where the 
construction of the rule is clear, an advanced member redeeming 
may be entitled to the same proportion of profits as an unadvanced 
member would have been entitled to on withdrawing, notwithstand- 
ing that taking an account on this footing will occasion incon- 
venience or even absurdity (r). Similarly, an advanced member 
redeeming may be entitled to a bonus -according to the agreement, 
although it has been declared by mistake on too high a scale (s). 
As a question of construction, an advanced member may be allowed 
to set off redemption moneys paid by him although redemption 
moneys are not expressly mentioned in the rule(t); and the 
combined effect of the prospectus and rules of a society may 
entitle the society to add a premium to the actual sum advanced 
and to charge interest on the combined amount and demand 
payment of the whole from an advanced member seeking to 
redeem (a). . 


775. A member must on redemption pay all fines which have 
been stipulated for (b), but without interest thereon (b), unless there 
is express provision to that effect (c). If a mortgage purports to 
secure all subscriptions and other moneys becoming due from the 
mortgagor to the society, the words ‘‘ other moneys”’ must be read 


(n) Mosley v. Baker (1849), 1 H. & Tw. 301; Seagrave v. Pope (1852), 1 De G. 
. & G. 783. 


0) Fleming v. Self (1854), 3 De G. M. & G. 997. 
p) Sparrow v. Farmer, (1859), 26 Beay. 511. See also Handley v. Farmer 
(1861), 29 Beav. 362. 
q) Mosley v. Baker, supra; Seagrave v. Pope, supra. 
r) Flemong v. Self, supra. 
s) Archer v. Harrison (1857), 7 De G. M. & G. 404. 
t) Smith v. Pilkington (1859), 1 De G. F. & J. 120. 
aed v. Municipal Permanent Investment Building Society (1884), 26 
Ch. D. 278, C. A. 
i Parker v. Butcher (1867), L. R. 3 Eq. 762. 
c) Provident Permanent Building Society v. Greenhill (1878), 9 Ch. D. 122. 
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as ejusdem generis with the preceding words, and will, therefore, 
not include moneys due from a member in his character ag 
secretary (d). 


776. Where there is a special contract to that effect, advanced 
members must on redemption pay their proper proportion of losses 
sustained by the society (e). But such liability can only be enforced 
in the manner prescribed by the contract and the rules (f). In 
the absence of a special contract, an advanced member who has 
discharged all the payments due in respect of his security is entitled 
to be released without contributing to losses sustained after the date 
of the advance (g). When an advanced member has paid all that 
is due under the rules and the terms of his mortgage and has had 
the statutory receipt indorsed on his deed he ceases to be a member 
of the society, and is not liable for any losses (h). 


777. The right of an advanced member to redeem on payment of 
the sums for which he is liable under the mortgage and rules con- 
tinues notwithstanding that the society is being wound up (i), but 
an advanced member of an unincorporated society in such circum- 
stances must in addition pay the amount of any call made upon 
him for the purpose of satisfying the claims of outside creditors and 
costs of winding-up (7). 


Srot. 5.—Enforcement of Mortgage. 
Sus-Sxzor. 1.—Sale. 


778. A society is not a trustee of a power of sale contained in a 
mortgage. If the society exercises the power bond fide for the 
purpose of realising the debt, without corruption or collusion with 
the purchaser, the court will not interfere even although the sale 
be very disadvantageous (k). But on a sale in exercise of the power 
the property cannot be sold to the secretary, solicitor, or other 


d) Bailes v. Sunderland Equitable Building Society, [1886] W. N. 191. 

tA Re Albion Mutual Permanent Benefit Building Society (1888), 43 Ch. D. 
410, n.; Re West Riding of Yorkshire Permanent Benefit Building Society (1890), 
43 Ch. D.407. As to such a liability being imposed by rules made subsequently 
to the mortgage, see p. 334, ante. 

(f) Durham and Northumberland Working Men’s Permanent Building Society 
v. Davidson (1892), 61 L. J. (Q. B.) 473, O. A., where on the rules the liability 
was held enforceable by deductions from the amount standing to the credit of 
the member, not by surcharge. 

(9) Buckle v. Lordonny (1887), 56 L. J. (on.) 437. The increase of the 
liabilities of an advanced member by an alteration of the rules has already been 
dealt with at p. 334, ante. 

(h) Re West Riding of Yorkshire Permanent Benefit Building Society, Hu parte 
Pullman (1890), 45 Ch. D. 463. 

(*) Brownlie v. Russell (1883), 8 App. Cas. 235 ; Tosh v. North British Building 
Society (1886), 11 App. Cas. 489; Re Doncaster Permanent Building Society (1866), 
I. R. 3 Eq. 158; Le Middlesbrough etc. Building Society (1889), 58 L. J. (cu.) 
771. 

F (7) Re West-London and General Permanent Benefit Building Society, [1894] 2 
h, 352. 

(k) Warner v. Jacob (1882), 20 Ch. D. 220. As to a mortgagee’s power of sale 

generally, see title MorTGAGE. 
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agent of the society acting in the matter of the sale. Any attempt 
at such a sale will be set aside as invalid (2). | 

A power of sale in a mortgage executed in pursuance of an 
agreement to that effect contained in a memorandum accom- 
panying a deposit of title-deeds with a building society to secure 
an advance will not be invalidated by the fact that between 
the respective dates of the deposit and the mortgage the pro- 
perty has been sold and conveyed to a purchaser subject to the 
charge created by the deposit. On an exercise of the power of 
sale by the society the person to whom the property has been con- 
veyed will hold the legal estate as a trustee for the purchaser from 
the society (m). 

A power in a mortgage for the trustees or trustee for the time 
being. of the society to sell in case of default. cannot be exercised by 
an individual to whom the mortgage has been transferred by the 
society (1). 


779. The amount which a society is entitled to retain out of the 
proceeds of a sale will depend on the terms of the contract con- 
tained in the mortgage and the rules (0). A building society having 
notice of a subsequent equitable mortgage and selling or joining 
with the mortgagor in a sale will be responsible to the equitable 
mortgagee for the surplus proceeds of sale ( p). 

If a member who has executed a mortgage to a society die intestate 
leaving an infant heir or co-heiress, the society may, after selling 
the mortgaged premises, pay to the administrator or administratrix 
of the deceased member any proceeds of sale, not exceeding £150 
in amount, which may remain in the hands of the society after 
paying the amount due to the society and the costs and expenses 
of the sale. The sum so paid is to be considered personal estate, and 
liable to duty accordingly (q). 

The purchaser of property sold under a power of sale is some- 
times required to become a member and is liable accordingly (r).., 


Sus-Srct. 2.—Foreclosure. 


780. A building society is, like other mortgagees, entitled 
to a decree for foreclosure (s), unless the mortgage is in the 


(1) Martinson v. Clowes (1882), 21 Ch. D. 857. 

m) Leigh v. Lloyd (1865), 2 De G. J. & SB. 380. 

n) Re Rumney and Smith, [1897] 2 Ch. 351, C. A. 

2) Matterson v. Elderfield (1869), 4 Ch. App. 207, where on the express terms 
of the rules the portions of future instalments attributable to interest were 
retained; Le Goldsmith, Hx parte Osborne (1874), 10 Ch. App. 41, where, in the 
absence of express provision, the interest portion of future instalments was not 
allowed to be retained; Re O’ Donohoe (1876), I. R. 10 Hq. 221, where on the 
express terms discount was allowed on future instalments. 

) West London Commercial Bank y. Reliance Permanent Building Society 
(1885), 29 Ch. D. 954, OC. A., decided on general principles. 
(q) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 30. 
(r) Handley v. Farmer (1861), 29 Beav. 362. 


(s) Provident Permanent Building Society v. Greenhill (1878), 9 Ch. D. 122; 


Building Societies Act, 1874 (87 & 388 Vict. c. 42), s. 13. The form of decree 
will usually be the same as in the case of an ordinary mortgage (Bell v. London 
and South Western Bank, [1874] W.N. 10). In some cases reference. has been 
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form of a trust for sale, in which case the proper remedy is a 
sale (¢). 

Where the sum actually advanced is less than £500, although the 
mortgage is expressed to secure a larger amount, the proceedings 
may be taken in the county court (wu). 

A society is entitled to add the costs of foreclosure proceedings to 
its security (w), unless its conduct has been unreasonable or improper, 
in which case it may be deprived of its costs and may also be 
charged with interest on the balance (if any) in its hands (a). 

Land acquired by foreclosure or surrender or other extinguish- 
ment of the right of redemption must be sold as soon as conveniently 
practicable (6). 

SuB-SeEcr. 3.—Proof in Bankruptcy. 


781. If an advanced member become bankrupt, and the society 
prove in the bankruptcy for the amount owing, the proof may 
properly include the value of such parts of the future instalments 
as represent interest, but a rebate must be deducted from such 
parts of the future instalments as represent principal (c). A 
premium is in the nature of capital (d). 


Szct 6.—Discharge of Mortgage. 


4782. When the moneys secured by a mortgage or further charge 
to an incorporated society have been paid and discharged, the 
society may execute a reconveyance of the mortgaged property to 
the then owner of the equity of redemption, or to such persons 
and to such uses as he may direct (e). An unincorporated society 
likewise may, on payment off of the mortgage, execute a 
reconveyance (f ). 

783. In the case of both incorporated (g) and unincorporated (h) 
societies an alternative mode of revesting the property is provided 
by statute. The society may, if incorporated, indorse on or annex 
to, and, if unincorporated, indorse on, the mortgage or further 


made to the rules (Ingoldby v. Riley, [1873] W. N. 38; Boney v. Charter, [1887] 
W. N. 52). See also for a special form Seton, Forms of Judgments and Orders, 
6th ed. 2124. As to foreclosure generally, see title MoRTGAGE. 

(t) Schweitzer v. Mayhew (1862), 31 Beav. 37. 

(u) Shields, Whitley, and District Amalgamated Model Building Society v. 
Richards, [1901] W. N. 106. See title CounTy Courts. 

w) Cotterell v. Stratton (1872), 8 Ch. App. 295. 

a) Compare Durham and Northumberland Working Men’s Permanent Building 
Society v. Davidson (1892), 61 L. J. (Q. B.) 473, O. A. 

b) Building Societies Act, 1874 (387 & 38 Vict. c. 42), s. 13. 

S Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), ss. 37, 40, and Sched. IT.,r. 21; 
Re Browne & Wingrove, ix parte Ador, [1891] 2 Q.B. 574, C. A. Re Phillips, 
Lx parte Bath (1882), 22 Ch. D. 450, C. A., which was a building society case, 
is no longor law on this point. See title BANKRUPTCY AND INSOLVENCY, Vol. IL, 

. 233, 
d) Re Phillips, Hx parte Bath (1884), 27 Ch. D. 509, C. A. 

e) Building Socioties Act, 1874 (37 & 38 Vict. c. 42),s8.42. Tho reconvey- 
ance cannot properly be made to anyone olse (Lourth City Mutual Benefit 
Building Society vy. Williams (1879), 14 Ch. D. 140, per Juss, M.R., at p. 146). 

(f) Lie Page (No. 2) (1863), 32 Beav. 485. Comparo Carlisle Banking Co. v. 
Thompson eee , 28 Ch. D. 398, a friondly socicty case. 

(g) Building Socicties Act, 1874 (37 & 38 Vict. c. 42), s. 42. 

(4) Building Socictios Act, 1836 (6 & 7 Will. 4, c. 32), 8. 5. 


4 
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charge a receipt; and such receipt vacates the mortgage or further 
charge, and vests the property comprised in the security in the 
person for the time being entitled to the equity of redemption. 

If the society is unincorporated, the receipt must be in the form 
specified in the rules of the society and signed by the trustees (1) ; 
and if incorporated, it must be in the form specified in the-schedule 
to the Building Societies Act, 1874, executed under the seal of the 
society, and countersigned by the secretary or manager (J). 

A statutory receipt may be delivered as an escrow (k). 


784. A statutory receipt, whether the society is incorporated (J) 
or unincorporated (m), operates to convey the legal estate to the person 
who has the best right to call for it. If there are subsequent 
incumbrances, this will in most cases be the next incumbrancer in 
point of time, but this is not necessarily so. The legal estate will 
vest in a person who, without notice of an existing second mort- 
gage, pays off the building society and receives the title-deeds with 
a statutory receipt indorsed on the mortgage (7). 

The legal estate vests in the person to whom it passes for all 
purposes. Accordingly, if in the case last mentioned the person 
who pays off the building society makes a further advance to the 
mortgagor on the security of the property comprised in the mort- 
gage without notice of the second mortgage, he will be entitled to 
tack ; and the further advance will be payable in priority to the 
second mortgage, which was prior in point of time (0). 

A statutory receipt is a final discharge, and after it has been 
given no claim can be made by the society in respect of any sum 
secured by the mortgage, even though the receipt was given under 
a mistake (p). 


785. If a mortgage or further charge in favour of an incor- 
porated society has been registered under any Act for the 
registration or record of deeds or titles (q), the registrar, or his 


(¢) Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), s. 5. 

(7) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 42. 

(k) Lloyds Bank, Ltd. v. Bullock, [1896] 2 Ch. 192, where the mortgage with 
indorsed receipt was handed to the solicitor of the society to be delivered on 
payment off, and he, without receiving payment, dealt fraudulently with the 
property, without, however, thereby affecting the title of the society. 

(1) Fourth City Mutual Benefit Building Society v. Williams (1879), 14 Ch. D. 
140; Sangster v. Cochrane (1884), 28 Ch. D. 298. 

(m) Pease v. Jackson (1868), 3 Ch. App. 576; Lawrence v. Clements (1874), 31 
L. T. 670; Robinson y. Trevor (1883), 12 Q. B. D. 423 ; Hosking v. Smith (1888), 
13 App. Cas. 582. 

(n) Crosbie-Hill v. Sayer, [1908] 1 Ch. 866; and cases cited in notes (/) 
and (m), supra. 

(0) Hosking v. Smith (1888), 13 App. Cas. 582. As to tacking, see title 
MORTGAGE. 

(p) Harvey v. Municipal Permanent Investment Building Society (1884), 26 
Ch. D. 273, 0. A., overruling Farmer v. Smith (1859), 4 H. & N. 196; London and 
County United Building Society v. Angell (1896), 65 L. J. (a. B.) 194. These 
two cases were decided in connegtion with incorporated societies, but as the 
provisions in the Acts of 1836 and 1874 are alike, it may be assumed that the 
law is the same in the case of an unincorporated society. See also Priestley v. 
Hopwood (1864), 10 L. T. 646. 

(q) For registration of deeds and titles generally, see title REAL PROPERTY 
AND CHATTELS REAL. 
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make an entry opposite the entry of the mortgage or charge to 
the effect that the mortgage or charge is satisfied; and the entry 
will have the effect of clearing the register or record of the 
mortgage. ‘The officer must also give a certificate, which may be 
either indorsed on the mortgage or charge or separate, to the 
same effect as the entry. The certificate will be received as evidence 
in all courts and proceedings without any further proof (r). 

In the case of both incorporated and unincorporated societies an 
instrument of discharge of a charge under the Land Transfer Acts, ~ 
1875 and 1897 (s), in the required form, under the seal of the 
society, if incorporated, or under the hands and seals of the trustees 
or other proper officers, if unincorporated, and in either case 
attested by the secretary, has the same effect in vacating the 
mortgage and vesting the estate as a statutory receipt (¢). 

A statutory receipt is included in the definition of “‘ assurance ” in 
the Yorkshire Registries Act, 1884 (wu). 


786. If a mortgage to an incorporated society comprising 
copyholds or lands of customary tenure has been entered upon the 
court rolls, the steward or his deputy must, on production of 
the statutory receipt verified by oath, make an entry and grant 
a certificate to the like effect as is above mentioned with regard 
to registered mortgages. The certificate is in ike manner evidence 
without further. proof (w). 


Sect. 7.—Stamp Duties and Income Taz. 


787. Mortgages to building societies are subject to the same 
stamp duties as ordinary mortgages, except that a mortgage by a 
member to an unincorporated society securing a sum not exceeding 
£500 is exempt from duty (x). 

Statutory receipts by both incorporated and unincorporated 
societies and reconveyances by incorporated societies are exempt 
from duty (a). 


788. A building society is liable to pay income tax on so much 


‘of the payments made by advanced members as represents interest, 


provided that income tax has not been deducted by the member on 
payment (b). Advanced members are, however, entitled to deduct 
income tax on so much of the payments made by them as represents | 


38 & 39 Vict. c. 87; 60 & 61 Vict. c. 65. For form of instrument of 
discharge see Land Transfer Rules, 1903, r. 166, and Form 48; and Encyclopeedia 
of Forms, Vol. XI., p. 416. 

t) Land Transfer Rules, 1903, r. 167. 

u) 47 & 48 Vict. c. 54, 8, 3. Seo title Ruan Property AnD Cuarrens RzAt. 

w) Building Societies ‘Act, 1874 (37 & 38 Vict. c. 42), 8. 42. 

ta Lbid., 8. 41; Walker v. Giles (1848), 6 CO. B. 662; Stamp Act, 1891 (54 & 55 
Vict. c. 39), s. 89. 

(a) Building Societies Act, 1874 (37 & 38 Vict. c. 42), 8.41; Old Battersea and 
District Building Society v. Commissioners of Inland Revenue, [1898] 2 Q. B. 
294; Friendly Socicties Act, 1829 (10 Geo. 4, c. 56), s. 37. 

(b) Leeds Lenefit Building Society v. Mallandaine, (1897] 2 Q. B. 402, C. A, 
See title Income Tax. 


) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s, 42. 
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interest (c). The deduction must be made at the time of payment, 
and if the deduction is not so made, the sum cannot afterwards be 
retained out of future instalments (d). 


Part 1X.—Borrowing and Loans. 


Szct. 1.—Power to borrow and lend Money. 
Sus-Secr. 1.—Jncorporated Societies. 


789. Any society incorporated under the Building Societies Act, 
1874, may receive deposits or loans at interest within the limits 
mentioned below from members or other persons, or from corporate 
bodies, joint stock companies, or terminating building societies (e). 

The rules of every incorporated society established after August 25, 
1894, and of every incorporated society which substitutes a new 
set of rules for its existing rules after that date, must set forth 
whether the society intends to borrow money, and if so within what 
limits not exceeding those prescribed by statute (/). 


790. In the case of a permanent society the amount for the time 
being owing by the society in respect of loans from all sources ( 9) 
must not exceed two-thirds of the amount for the time being secured 
to the society by mortgages from its members (h). In calculating the 
amount for the time being secured to the society, no credit may be 
taken for the amount secured by mortgages payments in respect of 
which were upwards of twelve months in arrear at the date of the 
society’s last preceding annual account and statement, or by mort- 
gages on properties of which the society had been twelve months in 
possession at the same date(). It 1s immaterial whether the 
mortgages are mortgages in respect of shares or not so long as 





(c) Re Middlesbrough, Redcar, Saltburn-by-the-Sea, and Cleveland District Per: 
manent Benefit Building Society, Hu parte Wythes (1885), 53 L. T. 492. 

d) Ibid. 

oe to the practical difficulties which arise in dealing with income tax 
questions in connection with building societies, the Board of Inland Revenue 
has prepared two alternative schemes on the terms of which they are willing to 
enter into an arrangement with any society desiring it for the payment of 
income tax, and dispensing with any further question as to the liability of the 
society and its members in respect of interest. The arrangements are set out in 
a memorandum issued by the Board, which can be obtained on application at 
Somerset House. 

(e) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 15 (1). 

/) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 1. 

g) See Re West Riding of Yorkshire Permanent Benefit Building Society, 
Ex parte Pullman (1890), 45 Ch. D. 463, 467. 

(A) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 15 (2). The section 
_ contains a saving clause preserving the rights of depositors and lenders in cases 
where societies had, prior to the passing of the Act, borrowed in accordance with 
their certified rules sums exceeding this limit. 

(4) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 14. The section 
further provides that the validity of any deposit or loan which was within the 
limit provided by law at the time when it was received should not be affected. 
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they are mortgages by members (k). Hach mortgage is reckoned as a 
security for the total amount payable thereunder, whether in respect 
of principal, interest, fines, or otherwise, and no discount is deducted 
from sums payable in futuro (J). 

In the case of a terminating society the amount for the time being 
owing by the society in respect of loans may either be a sum not 
exceeding the amount which would be permissible in the case of a 
permanent society, or else a sum not exceeding twelve months’ 
subscriptions on the shares for the time being in force (m). A society 
cannot take advantage of whichever of these limits may at any 
given time be most advantageous, but must by its rules adopt one 
of them. If at any time the amount owing by the society in respect 
of loans exceeds the limit adopted by the rules the borrowing is 
unauthorised, notwithstanding that the alternative limit is not 
exceeded (7). 

Overdrawing the society’s banking account is borrowing (0). 


791. An incorporated society may not accept any deposit except 
on the terms that not less than one month’s notice may be required 
by the managers of the society before repayment or withdrawal. If 
this requirement is not complied with, the society and every 
director or member of the committee of management who is a 
party to the non-compliance is hable on summary conviction to a 
fine not exceeding £10, and in the case of a continuing offence to 
an additional fine not exceeding £10 for every week during which 
the offence continues (7). 

FEivery deposit book or acknowledgment or security of any kind 
given for a deposit or loan by an incorporated society must have 
printed or written therein or thereon the whole of the fourteenth 


and fifteenth sections of the Building Societies Act, 1874(q). The 


omission to carry out this obligation does not, however, invalidate 
any security given for a loan (r), but the person or persons by whom 
such omission is made is or are liable upon summary conviction 
before justices at the complaint of the Registrar to a penalty not 
exceeding £5 (s). 


792. On the death intestate of a depositor having a sum not 
exceeding £50 in the funds of an incorporated society the directors 





(k) Re West Riding of Yorkshire Permanent Benefit Building Society, Ex parte 
Pullman (1890), 45 Ch. D. 463, 467. 

(1) Neath Building Society v. Luce (1889), 43 Ch. D. 158. 

(m) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 15 (3). 

n) Looker v. Wrigley (1882), 9 Q. B. D. 397. : 

i Brooks & Co. v. Blackburn Benefit Society (1884), 9 App. Cas. 857. 

(p) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 16. 

(q) 37 & 38 Vict. c. 42, 8. 15 (5). 8. 14 of the Act of 1874 limits the liability 
of members, as to which seco p. 352, ante. §. 15 dofines the power to borrow, 
as to which seo p. 373, ante. As these sections are amended by s. 14 of the 
Building Socicties Act, 1894 (57 & 58 Vict. c. 47), that amendment should also 
be printed, but there is no statutory requirement to that effect. 

(r) Re Guardian Permanent Benefit Building Society (1882), 23 Ch. D. 440, 
O. A., reversed on othor grounds sub nom. Murray v. Scott (1884), 9 App. Cas. 
519. 

(s) Building Societios Act, 1874 (37 & 38 Vict. c. 42), 8. 43. 
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may pay the amount due to the person who appears to them to be 
entitled under the Statutes of Distribution (¢) without taking out 
letters of administration. Before making the payment the directors 
must receive evidence of the death and a statutory declaration that the 
depositor died intestate, and that the claimant is entitled as above 


O15 


SEcT. 1. 


Power to 
borrow and 
lend Money. 


mentioned. Payment in this way is a complete discharge to the ~ 


society, but any other person claiming to be next of kin or lawful. 


representative of the depositor may take proceedings to recover the 
amount of the deposit from the person who has received it from the 
society (u). 

SuB-SECT. 2.—Unincorporated Societies. 


793. An unincorporated society may borrow money to the 
_ extent (w) and for the purposes(a) authorised by its rules, but not 
otherwise (b). A rule which gives an unlimited power to borrow is 
valid (c). It is not essential that there should be a rule giving an 
express power to borrow, if on the construction of the rules as a 
whole it appears that power to borrow is included within their 
scope (d). <A rule giving power to borrow so as to make the 
members personally liable beyond the amount properly payable in 
respect of their shares would be wltra vires (e). 

Borrowing by officers in their own names on behalf of the society is 
borrowing by the society, so as to entitle the officers in the bankruptcy 
of the lenders to set off against the debt other moneys due from the 
lenders to the society (f). So a society is liable for money in fact 
lent to it though the promissory note on which it was lent is one on 
which the directors, and not the society, are liable (g). 


Sect. 2.—Exercise of Borrowing Powers. 
SuB-SEcT. 1.—n General. 


794. A building society may attach conditions to the repayment 
of money borrowed by it in addition to those required by law as 
above stated, and these conditions must be complied with before 
any action will lie against the society for repayment. Thus, a society 


(é) 22 & 23 Car. 2, c. 10; 1 Jac. 2, ¢. 17, s. 7. See further, title Descent AnD 
DISTRIBUTION. 

(wu) Building Societies Act, 1874 (37 & 388 Vict. c. 42), s. 29. See p. 353, ante. 
See generally, title DESCENT AND DISTRIBUTION. 

(w) Murray v. Scott (1884), 9 App. Cas. 519. 

(a) Moye v. Sparrow (1870), 18 W. R. 400; Re Durham County Permanent 
Investment, Land, and Building Society, Davis’ Case (1871), L. R. 12 Kq. 516. 

(6) Re National Permanent Benefit Building Society, Ex parte Williamson 
(1869), 5 Ch. App. 309; Re Victoria Permanent Benefit Building, Investment, 
and Freehold Land Society, Hill’s Case (1870), L. R. 9 Eq. 605; Richardson v. 
Williamson (1871), L. R. 6 Q. B. 276; Re Professional, Commercial, and Indus- 
trial Benefit Building Society (1871), 6 Ch. App. 856; Chapleo v. Brunswick 
Building Society (1881), 6 Q. B. D. 696, CO. A. 

(c) Murray v. Scott, supra, overruling Laing v. Reed (1869), 5 Ch. App. 4. 

5 te Mutual Aid Permanent Benefit Building Society (1885), 30 Ch. D. 434, C. A. 
ane Re West London and General Permanent Benefit Building Society, [1894] 2 

. 302. 

ten? ix parte Clennell, Re Davies (1861), 9 W. RB. 380. 

g) Heath v. Kidsgrove Permanent Building Society (1887), 82 L. T. Jo. 449 
(county court case). See p. 340, ante. 


Extent of 
power to 
borrow. 


Borrowing by 
officers. 


Conditions of 
repayment. 


376 


SEcT, 2. 


Exercise of 
Borrowing 
Powers. 


Giving of 
security. 


Personal 
credit of 
members. 


Society not 
liable for 

ultra wires 
borrowing. 


BUILDING SOCIETIES. 


may require as a condition precedent to payment production by the 
lender or someone authorised by him of a loan pass-book, given to 
him when the loan was made (h). A society may also stipulate that, 
if the available balance in hand is not sufficient to pay all lenders 
requiring repayment, repayments shall be made according to 
priority of notice (7). | 


795. An incorporated society may give security for deposits or 
loans unless the rules expressly or impliedly forbid it (k). An 
unincorporated society may mortgage specific property to secure loans. 
if the rules expressly or impliedly authorise it (/); but a mere power 
to borrow is not a sufficient ground for such implication, and a 
declaration in the rules that moneys borrowed are to be a first charge 
on the proverty of the society negatives such an implication (m). 

If security is given, it is a question of the construction of the instru- 
ment itself whether it amounts to a mortgage of specific property, 
or only constitutes a general charge on the assets of the society (n). 

The directors of a building society have no power to pledge the 
personal credit of the members as security for the repayment of 
moneys borrowed (0), and a rule professing to give them this power 
is ultra vires and void (p). The existence of such a rule will not, 
however, necessarily invalidate the rule giving the borrowing power, 
unless the two are so necessarily connected that the one must fall 
with the other (p). 


SuB-SEcr. 2.—LHacessive Exercise of Borrowing Powers. 


796. Moneys borrowed by the directors of a society, whether 
incorporated (q) or unincorporated (7), in excess of its borrowing 
powers, create no debt as against the society; and any securities 
given by the society to secure the loan will be ordered to be 
delivered up(s). Any moneys paid by the society to the lender in 
discharge of the loan may be recovered back by the society (¢). If 


(h) Atkinson v. Bradford Third Equitable Benefit Building Society (1890), 25 
Q. B. D. 377. 

t) Brett v. Monarch Investment Building Society, [1894] 1 Q. B. 367, O. A. 

‘i There is no statutory provision in regard to this power of incorporated 
societies to give charges on specific assets as security for money borrowed by 
them. Ss. 15(5) and 19 of the Building Societies Act, 1874 (37 & 38 Vict. c. 42), 
contain references to security given for a loan which it is apparently assumed 
that a society has power to give. 

(1) Murray v. Scott (1884), 9 App. Cas. 519, yer Lord BLackBurn, at p. 556; 
Re Durham County Permanent Investment, Land, and Building Society, Wilson’s 
Case (1871), L. RR. 12 Hq. 521; but see contra, Moye v. Sparrow (1870), 18 W. BR. 400. 
m)\ Murray v. Scott, supra. 

n) Jones v. Swansea Cambrian Benefit Bualding Society (1880), 29 W. R. 382. 
0) Murray v. Scott, supra, per Lord SELBORNE, at p. 5388; Le West London 
and General Permanent Benefit Building Society, [1894] 2 Ch. 352. 

p) Re Mutual Aid Permanent Benefit Building Society (1885), 30 Oh. D. 434. 

: Oross v. Iisher, [1892] 1Q. B. 467, O. A., per Lord Msrrer, M.It., at p. 478. 

(r) Brooks & Oo. v. Blackburn Benefit Society (1884), 9 App. Cas. 857; Re 
Dirham County Permanent Investment, Land, and Building Society, Davis’ Case 
(1871), Tu. R. 12 Ug. 516. 

(8) he Guardian Permanent Benefit Building Soctety (1882), 23 Ch. D. 440, 
per Jussen, M.R., at p. 451. 

(1) Blackburn and INstrict Benefit Building Soctely v. Cunliffe, Brooks & Co. 
(1885), 29 Ch. D, 902, ©. A. 
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the lender be the society’s banker, he will not, in taking the accounts, 
be allowed the benefit of the rule that earlier drawings out are, in 
the absence of specilic appropriation, to be attributed to earlier 
payments in (a). | 

The issue of a deposit note by an incorporated society, in accord- 
ance with its borrowing powers, to a person who had at an earlier 
date, when the society was unincorporated and was without borrowing 
powers, lent money to the society, does not improve the position of 
the lender, and the deposit note is unenforceable (0). | 


797. When an advance to a building society creates no debt against 
the society because it is not authorised by the rules, the directors 
of the society, whether incorporated or unincorporated, are person- 
ally liable for the amount (c). It is not essential that the money 
should have been applied for the purposes of the society, or that a 
receipt or acknowledgment should have been signed by the direc- 
tors, if the money has been received by the person authorised, either 
expressly or by the course of business adopted, to receive deposits (d). 


798. If and so far as money lent to a society in excess of its 
borrowing powers has been applied in the discharge of lawful debts 
or obligations of the society, the lender is entitled to have his loan 
treated as valid, as the liabilities of the society are not thereby 
increased (e). He is not, however, entitled to the benefit of any 
securities held by the creditor so paid (f). If the society has given 
the lender security for the amount of the loan, he may hold the 
security as a security for the amount applied in paying creditors of 
the society (g). If the money lent has been employed by the society 
in making advances and security taken in return, the lender to the 
society is entitled to such security as having been in fact acquired 
with his own money (h), and is entitled to the benefit of the whole 
amount payable under the security, notwithstanding that, owing 
to the deduction of a premium or otherwise, the amount actually 
advanced by the society was less (2). 


(a) Brooks & Co. v. Blackburn Benefit Society (1884), 9 App. Cas. 857. As to 
the general rule governing the appropriation of payments, see Clayton’s Case 
(1816), 1 Mer. 572 ; and title BANKERS AND Banxina, Vol. L., p. 586. 

(b) Ea parte Watson (1888), 21 Q. B. D.301, where the deposit note was issued 
on the lender’s agreeing to refrain from legal proceedings to enforce repayment 
of the loan. 

(c) In the case of an incorporated society the lability is statutory (Building 
Societies Act, 1874 (37 & 38 Vict. c. 42),s.43; Looker v. Wrigley (1882), 9 Q. B. D. 
397). In the case of an unincorporated society, the liability depends on an 
application of the principle of warranty of authority (Richardson vy. Williamson 
(1871), L. R. 6 Q. B. 276). 

(d) Chapleo v. Brunswick Building Society (1881), 6 Q. B. D. 696, C. A.; Cross 
v. Fisher, [1892] 1 Q. B. 467, C. A. 

(¢) Brooks & Co. v. Blackburn Benefit Society, supra. Compare Re Wrexham, 
Mold, and Connah’s Quay Rail. Co., [1899] 1 Ch. 440, C. A. 

(7) Re Wrexham, Mold, and Connah’s Quay Rail. Co., supra. . 

(9) Blackburn Building Society v. Cunliffe, Brooks & Co. (1882), 22 Ch. D. 61, 
C. A., not appealed against on this point, Brooks & Oo. v. Blackburn Benefit 
Society, supra; see ibid., per Lord BLACKBURN, at p. 866. 

(h) Blackburn and District Benefit Building Society v. Cunliffe, Brooks & Co. 
(1885), 29 Ch. D. 902. 

(7) Neath Building Society vy. Luce (1889), 43 Ch. D. 158. 
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Part X.—Surplus Funds. 


Szor. 1.—Investment or other Application. 


799, Unincorporated societies are, subject to the rules, autho- 
rised to invest their surplus funds in real or Government 
securities, in any of the chartered banks in Scotland, or in the 
Bank of the Commercial Banking Company of Scotland, and 
not otherwise (k), power being given to alter, transfer, or sell the 
securities (J). The powers of investing trust funds given by 
statute (m) to trustees do not apply to the funds of a building 
society, such funds being vested in trustees who have no power of 
investing, but only invest under the direction of the board of 
directors (n). There is no provision in the statutes defining what 
are “surplus funds ”; and, in the absence of any recorded decision 
on the point, it is presumed that they are such funds as are not, 
at the time of investment, required for effecting the ordinary 
purposes of the society. 


800. Incorporated societies, as the rules permit, may invest the 
surplus funds upon real or leasehold securities, in the public funds, 
in parliamentary stock or securities, and in any stock or securities 
payment of the interest on which is guaranteed by Parliament (0), 
and in any security in which trustees are for the time being autho- 
rised to invest (p), and, if terminating societies, also with other 
incorporated building societies (gq). They may also invest in 
Government stock through a savings bank, provided that the 
Government stock credited by the bank to the society does not 
exceed £500 stock at any one time (r). For the purpose of invest- 
ments in the public funds or upon the security of copyholds, a 
society or the directors or committee may appoint or remove 
trustees (s). 


801. Funds of an unincorporated society may be invested in 


the purchase (whether from members of the society (¢) or from 


strangers) of freehold estates even if the rules do not confer any 


(k) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 13, mcorporated in 


the Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), bys. 4, except asregards 
investments in savings banks, in which unincorporated building societies are 
expressly forbidden to invest by s. 6 of the latter Act. ; 

(lt) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 18, incorporated in the 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(m) Trustee Act, 1893 (56 & 57 Vict. c. 53), 8. 1. 

n) Re National Permanent Mutual Benefit Building Society (1889), 43 Ch. D. 431. 

% Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 26. 

(p) Building Societies Act, 1894 (57 & 58 Vict. c. 46), s. 17. See Trustee 
Act, 1893 (56 & 57 Vict. c. 58), ss. 1, 2, 5 (1); Colonial Stock Act, 1900 (63 & 64 
Vict. c. 62), 8, 2; and title TRUSTS AND TRUSTEES. 

(q) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 25. 

(r) Building Societios Act, 1894 (57 & 58 Vict. c. 47), s. 16 (1) (b). For 
the meaning of ‘‘sayings bank” and of ‘‘Government stock,” see Savings 
Bank Act, 1893 (56 & 57 Vict. c. 69), s. 5 and Sched. I; and title BANKERS AND 
BANKING, Vol. I., p. 576. 

(8) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 25. 

(t) Cutbill v. Kingdom (1847), 1 Exch. 494, per Parks, B., at p. 505. 








Part X.—SURPLUS FUNDS. 


express power to that effect (a), and d fortiori if they do confer such 
power (b) ; but the society must be able then and there to make 
payment in full, and to make it out of surplus funds. No society 
must do anything that would be tantamount to altering its consti- 
tution, such as changing it into a freehold land society (0). 

An incorporated society may purchase a building for conducting 
its business, and may purchase land for the purpose only of erecting 
thereon such a building (c). 

A ‘society may lend its surplus funds on mortgage either to 
strangers (d) or to its own members (e), and the security in the case 
of loans to members may be either freeholds (e) or leaseholds (/). 


802. The permanent investments of building societies are con- 
trolled by the Acts, which give power to invest in certain securities 
only (9). 

Hands of building societies, if improperly invested and in such a 
condition that they are ear-marked, may be followed and recovered (jh). 
But they are not trust funds subject to the general powers of 
investment given by law to trustees (i). 

Unauthorised investment of surplus funds does not put an end 
to the society or alter its constitution, but at most gives rise to a 
right to a remedy in equity (k). Loans to persons not mentioned 
in the Acts are not illegal, but only unauthorised, and they there- 
fore would be valid if sanctioned by all the members, and can be 
recovered from the borrowers (J). 

803. Unincorporated societies may make temporary deposits of 
their funds in the Bank of England to the account of the National 
Debt Commissioners, provided no deposit be less than £50 (m), and 
in the funds of any savings banks within the meaning (and sub- 


ject to the provisions) of the Savings Bank Act, 1828 (n), without 


(a) Mullock vy. Jenkins (1851), 14 Beayv. 628. . 

(6) Grimes v. Harrison (1859), 26 Beav. 435. For the distinction between a 
freehold land society and a building society, see ibid., per Lord Romitiy, M.R., 
at p. 441: ‘‘ Freehold land society buys land with the funds contributed by the 
members of the society, and then divides it amongst them ; but a benefit building 
society advances to its borrowing members money derived from the subscriptions, 
and which the borrowing members themselves lay out in the purchase of lands 
or buildings and then mortgage them to the society.” For freehold land 
societies, see title INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 

(c) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 37. 

(d) Re Kent Benefit Building Society (1861), 1 Drew. & Sm.°417, per KInDERS- 
LEY, V.-C., at p. 424. 

(e) Cutbill v. Kingdom (1847), 1 Exch. 494. Such loans, of course, have no 
connection with advances. 

(f) Morrison vy. Glover (1849), 4 Exch. 480. These cases (Re Kent Benefit 
Building Soctety, supra ; Cutbill v. Kingdom, supra ; and Morrison v. Glover, supra) 
were decisions under the Building Societies Act, 1836 (6 & 7 Will 4, c. 32), but 
considering the more ample powers of investment given by the Building Societies 
Act, 1874 (37 & 38 Vict. c. 42), s. 25, 1t is submitted that they would apply to 
incorporated societies also. 

(9) Hardy v. Metropolitan Land and Finance Co. (1872),'7 Ch. App. 427. 

(h) Ibid. | | 

(7) Re National Permanent Mutual Benefit Building Society (1889), 43 Ch. D. 431. 

(k) R. v. D Hyncourt (1864), 4B. & 8. 820. 

(1) Re Coltman (1881), 19 Ch. D. 64 (a friendly society case). 

(m) Friendly Societies Act, 1829 {10 Geo. 4, c. 56), s. 81, incorporated in the 
Building Societies Act, 1836 (6 & 7 Will.-4, c. 32), bys. 4. 

(n) 9 Geo. 4, c. 92. 
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being subject to the restriction as to amount imposed on friendly 
societies by that Act (0). ; 

An incorporated society may make temporary deposits in a 
savings bank (p), provided that the whole amount of the funds of 
the society, exclusive of Government stock (q), credited by the 
bank to the society does not exceed £300 at any one time (r). 


Sect. 2.—Transfer of Stock. 


804. In the case both of unincorporated societies and of incor- 
porated societies special provisions are made with regard to the 
transfer of stock in the Bank of England and the Bank of Ireland 
standing in the names of trustees of building societies. When 
stock or funds are standing in the names of persons as trustees of an 
unincorporated society, and the trustees, or any of them, are out of 
the jurisdiction, or bankrupt, or insolvent, or lunatic, or it is not 
known whether they or he be living or dead, then the court is 
empowered to direct that the stock and funds be transferred to such 
persons as the society may name (or to the other trustee or trustees 
where all are not so incapacitated), and that the dividends be paid 
to them accordingly (s). 

In corresponding circumstances in the case of incorporated 
societies the Registrar is. given power upon a written application 
from the secretary or other officer of the society and three directors 
or three members of the committee of management to direct the 
transfer of stock into the name of any person or persons. The 
persons to transfer are the surviving or continuing trustee or trustees 
or in their default the officials of the Bank of England and the Bank 
of Ireland respectively (t). 

The application must be in the prescribed form, and accompanied 
by a statutory declaration verifying the facts, also in prescribed form, 
and the certificate of the stock (u). 

Incorporated societies, but not unincorporated societies, come 
within the Forged Transfers Acts, 1891 and 1892 (a). 


Part Xl.—Disputes. 


Secor. 1.—IJn General. 


805. As building societies are, in the contemplation of the 
legislature and to a large extent in fact, aggregations of persons of 


(0) Friendly Societies Act, 1834 (4 & 5 Will. 4, c. 40), s. 9, incorporated in the 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(p) That is, a trustee savings bank or a post-office savings bank, but no other 
(Savings Bank Act, 1893 (56 & 57 Vict. c. 69), 8.5 (1)). See title BANKERS AND 
BANKING, Vol. I., pp. 576—580. 

q) See Savings Bank Act, 1893 (56 & 57 Vict. c. 69), 8. 5 (2) and Sched. I. 

r) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 16 (1) (a). 

8) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), 8. 16. See also zbid., ss. 18, 19. 

R Building Societies Act, 1874 (37 & 38 Vict. c. 42), 8. 26. 

u) Building Society Regulations, 1895, rr. 16—19. <A fee of £1 is payable 
(ibid., r. 41). For the form, sce ibid., Forms Qand R ; Encyclopedia of Forms, 
Vol. III., pp. 65—68. 

(a) 54 & 55 Vict. c. 43, 8.3; 55 & 56 Vict. c. 36, 5.1. As to these Acts, see 
title COMPANIES. , 
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small means engaged in the pursuit of a desirable object, the policy 
has been adopted of furthering their efforts by freeing their opera- 
tions from all unnecessary expense. With this object special pro- 
vision has been made for the economical settlement of disputes 
between a society and its members without recourse to the ordinary 
courts (0). 

Every society, whether incorporated or unincorporated, must by 
its rules provide a tribunal to which any disputes between the 
society and its members or any person claiming under them may be 
referred for settlement (6). In the case of an incorporated society the 
tribunal must be either arbitrators, the Registrar, or the court (c), 
and in the case of an unincorporated society either arbitrators or 
the justices of the peace for the county in which the society may be 
formed (d). 

If the matter in difference is a dispute within the meaning of the 
provisions above referred to, the ordinary tribunals have no juris- 
diction to deal with it in the first instance (e). 


Srct. 2.—Arbitration. 
SuB-SECT. 1.—Election of Arbitrators. 


806. Where the rules of a society direct disputes to be referred to 
arbitration (/), arbitrators must be named and elected in the manner 
provided by the rules or, if there be no such provision in the rules, 
at the first general meeting of the society(g). Notwithstanding 
that the rules provide that the election is to be made at the first 
general meeting, an election at a subsequent meeting would be 
good (h). No one can be chosen as an arbitrator who is interested 
directly or indirectly in the funds of the society (i). The names of 
the arbitrators must in the case of an incorporated society be 
entered in the minute book .of the society, and in the case of an 


(b) See Thompson v. Planet Benefit Building Society (1873), L. R. 15 Eq. 333, 
per BACON, V.-C., at p. 347; Prentice v. London (1875), L. R. 10 C. P. 679, 686, 688. 

(c) Building Societies Act, 1874 (37 & 88 Vict. c. 42), s. 16 (9). The court is 
the county court of the district in which the chief office or place of meeting 
is situate (zbid., s. 4). 

(d) Friendly Societies Act, 1829 (10 Geo. 4, c. i s. 27, incorporated in the 
Building Societies Act, 1836 (6 & 7 Will. 4, c.°32), by s. 4. 

(e) Hx parte Payne (1849), 5 Dow. & L. 679; Norton v. Counties Conservative 
Permanent Benefit Building Society, [1895] 1 Q. B. 246, OC. A. See further 

. 387, post. 
: (f) Aneiecauion as a method of settling disputes is applicable to both incor- 
porated and unincorporated societies, and as the statutory provisions in each 
case are similar, it is convenient to treat of both classes of societies together. For 
the principles applicable to arbitrations generally, see title ARBITRATION, Vol. I. 

(g) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 34. The choice in 
the first instance of arbitrators of an unincorporated society is not now material, 
as no more unincorporated societies can be formed, but the procedure was in 
fact the same except that there was no corresponding provision allowing the 
method of election to be dealt with by the rules. 

(h) Christie v. Northern Counties Permanent Benefit Building Society (1889), 
43 Ch. D. 62, per Nort, J., at p. 66, such a provision being directory only. 

(¢) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 34; Friendly Societies 
Act, 1829 (10 Geo. 4, c. 56), s. 27, incorporated in the Building Societies Act, 
1836 (6 & 7 Will. 4, c. 32), by s. 4. 
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unincorporated society in the book in which the rules of the society 
are entered (7). 

In case of the death or refusal or neglect to act of any one of the 
appointed arbitrators, a new arbitrator must be elected to act in 
his place, such election taking place in the case of an incorporated 
society at a general meeting of the society (k), and in the case of 
an unincorporated society at the next meeting of the society or of 
the general committee of the society (7). 


SuB-SECT. 2.—Procedure in regard to Arbitration. 


807. In each case of dispute a number of the elected arbitrators 
not less than three must be chosen by ballot, the number of the 
arbitrators, which accordingly must be more than three, and the 
mode of ballot being determined by the rules of the society (m). If 
when a dispute arises for decision there is not a sufficient number 
of elected arbitrators to enable the dispute to be referred in com- 
pliance with the rules, an election of new arbitrators may then be 
held ; and the arbitrators then chosen will be entitled to take part, 
if chosen, in the decision of the dispute (7). 

If in the case of an incorporated society either party to a dispute 
fails for forty days to comply with an application under the rules 
for arbitration, any person concerned may apply to the county court 
by petition to have the dispute determined (o). In the case of an 
unincorporated society, the rules of which provide for arbitration, if 
any member or person claiming under a member makes application 
to the society or an officer thereof to have a dispute settled by 
arbitration, and such application is not complied with within forty 
days, any justice may, on complaint on oath, summon the officer of 
the society against whom the complaint is made, and the dispute 
may be determined by any two justices (p). 


808. Notice of the intention to proceed with the reference must 
be given by the arbitrators to the member who is a party to the 


(7) Building Societies Act, 1874 (37 & 38 Vict. c. 42), 8.34; Friendly Societies 
Act, 1829 (10 Geo. 4, c. 56), s. 27, incorporated in the Building Societies Act, 
1836 (6 & 7 Will 4, c. 32), bys. 4. 

(k) Building Societies Act, 1874 (387 & 38 Vict. c. 42), s. 34. 

(7) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 27, incorporated in the 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(m) Building Societies Act, 1874 (87 & 38 Vict. c. 42), 8.34; Friendly Societies 
Act, 1829 (10 Geo. 4, c. 56), s, 27, incorporated in the Building Societies Act, 
1836 (6 & 7 Will. 4, c. 32), bys. 4. 

(n) Norton v. Counties Conservative Permanent Benefit Building Society, [1895] 1 
Q B. 246, C. A., overruling Christie v. Northern Counties Permanent Benefit Building 
Society (1889), 43 Ch. D. 62. This was tho caso of an incorporated society, and it 
was said that the member should apply for a mandamus to compel the society 
to elect arbitrators. Sec, however, as to this case, the Reports of the Chief 
Registrar of Friendly Societies for the year ending December 31, 1894, Part A, 

. 55. Compare in the case of an unincorporated socioty, /teeves v. White (1852), 
17 Q. B. 995. An alternative and preferable course would be for the member to 
wait for forty days and then apply to the county court or justices. See infra, 
and pp. 385, 386, post. 

0) Building Socicties Act, 1874 (87 & 38 Vict. c. 42), s. 35 (1). 
p) Friendly Societies Act, 1834 (4 & 5 Will. 4, c. 40), 8. 7, incorporated in 
the Building Socicties Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 
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dispute. Notice which might under the rules be sufficient notice to 
the member in connection with the business of the society is not 
necessarily sufficient notice by the arbitrators of their intention to 
proceed (q). 


809. The arbitrators may, if they think fit, refuse to hear 
counsel (7). 


810. The provisions of the Arbitration Act, 1889, apply to arbi- 
‘trations where the reference is made under the rules of a building 
society so far as such provisions are consistent with the Acts 
regulating building societies, or with any rules or procedure 
authorised or recognised by such Acts (s). 


811. Arbitrators to whom a dispute arising in connection with an 
incorporated society is referred may, at the request of either party, 
es a case for the opinion of the Supreme Court on any question 

f law (t), but they cannot be compelled to do so (a). The law with 
renard to unincorporated societies differs in that arbitrators not only 
may, but can be compelled to, state a case (b). ‘There is no appeal 
from the opinion expressed by the court on a case stated by an 
arbitrator in the course of a reference (c). 


812. If the dispute is one arising in connection with an incor- 
porated society, the arbitrators have power to grant to either party 
such discovery, as to documents and otherwise, as might at the 
date of the passing of the Building Societies Act, 1874, have been 
granted by any court of law or equity (d). Discovery on behalf of 
the society is made by such officer as the arbitrators determine (e). 


813. If the arbitrators, in the case of an incorporated society, 
refuse, or for twenty-one days neglect, to make any award, any 
person concerned may apply to the county court to determine the 


———Sem ee 


(g) Where the rules of a society provided that all summonses, circulars, and 
notices should be deemed served if posted to the last entered address of a 
member, and notice of an intention to proceed was posted by the arbitrators, 
but not received by the member, it was held that the notice was insufficient, 
and that the arbitrators could not proceed in his absence without giving him 
further notice (Hilton v. Hill (1863), 9 L. T. 388). 

(r) Re MacQueen and Nottingham Caledonian Society (1861), § 9 OC. B. (Nn. 8.) 793. 
See title BARRISTERS, Vol. IL., p. 376. 

(s) Arbitration Act, 1889 (52 & 53 Vict. c. 49), s. 24; and § see generally title 
ARBITRATION, Vol. I 

(z) Building Societies Act, 1874 (387 & 388 Vict. c. 42), s. 36. 

(a) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s, 20. : 

(6) Arbitration Act, 1889 (52 & 53 Vict. c. 49), s. 19; Tabernacle Permanent 
Building Society v. Knight, [1892] A. 0. 298. ‘This case was decided in connection 
with the Building Societies Act, 1874 (387 & 388 Vict. c. 42), but it is equally 
applicable to unincorporated societies. The law has since been changed with 
regard to incorporated societies, as above stated, by the Act of 1894, but the 
decision still applies to unincorporated societies. 

(c) Re Knight and Tabernacle Permanent Building Society, [1892] 2Q. B. 618, 
C. A., decided on the terms of s. 19 of the Arbitration Act, 1889 (52 & 43 Vict. 
C. 49), but the terms of s. 36 of the Building Societies Act, 1874 (87 & 38 Vict. 
c, 42), are very similar. See title ARBITRATION, Vol. L., p. 464. 

i) a Societies Act, 1874 (37 & 38 Vict. c. 42), s, 36. 

e) Ibi 
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dispute (f). In the case of the refusal or neglect to make any award 
by the arbitrators of an unincorporated society, the dispute may he 
determined by two justices (g). This procedure is also available 
when an award has been made, but is not binding because not made 
in accordance with the rules (h). 


SuB-SEcT. 3.—The Award. 


814. It is not necessary that the arbitrators should be unanimous. 
An award may be made by a majority (i). : 

There are no statutory provisions regulating the form of the 
award in the case of incorporated societies, except that the award 
must limit a time within which it is to be complied with (k). Inthe 
case of unincorporated societies, the form of the award has been 
fixed by statute (1). 


815. An award made according to the true purport and meaning 
of the rules (m) is binding and conclusive on all parties, and final to 
all intents and purposes, without appeal, and is not removable into 
any court of law, or restrainable by the injunction of any court of 
equity (7). 

When part of an award is on the face of it ultra vires, and is 
severable from the rest of the award, the court can stay proceedings 
as to that part (0). 


816. In the case of an incorporated society, should either of the 
parties to the dispute refuse or neglect to comply with the award 
within the time limited therein, the county court, upon proof of the 
making of the award and of the refusal of the party to comply 
therewith, will enforce compliance upon the petition of any person 
concerned (7). 


(7) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 35 (1). As to the 
form of application, see note (s), p. 385, post. 

(g) Friendly Societies Act, 1834 (4 & 5 Will. 4, c. 40), s. 7, incorporated in 
the Building Societies Act, 1836 (6 & 7 Will. 4), c. 32, by s. 4. 

(h) RB. v. Grant (1849), 14 Q. B. 48, per Lord Denman, O.J., at p. 63, Com- 
pare Bache v. Billingham, [1894] 1 Q. B. 107, OC. A., a friendly society case, 
where an award was held binding though made improperly, but not in a way 
contrary to the rules of the society. 

(‘) Building Societies Act, 1874 (37 & 38 Vict. c. 42),s.34; Friendly Societies 
Act, 1829 (10 Geo. 4, c. 56), s. 27, incorporated in the Building Societies Act, 
1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(k) Ibid. Theform of award by the Registrar (Building Society Regulations, 
1895, Form A) may be adopted. 

(1) Form annexed to Friendly Societies Act, 1829 (10 Geo. 4, c. 56), incor- 
porated in the Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(m) See 2. v. Grant, supra, at p. 68, where an award was held bad as having 
been made after hearing the evidence of one side‘ only, the rules providing 
that evidence on both sides should be heard. Compare Bache v. Billingham, 
SUPT. 

ie Building Societies Act, 1874 (87 & 38 Vict. c. 42), ss. 34, 36; I'riendly 
Socioties Act, 1829 (10 Geo. 4, c. 56), 8. 27, incorporated in the Building Societies 
Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(0) Armitage v. Walker (1855), 2 K. & J. 211, per Woon, V.-C., at p. 226. 

(p) Building Socicties Act, 1874 (87 & 88 Vict. c. 42), s. 34. The procecdings 
will be commenced by plaint and summons in the ordinary way, the party claiming 
to be entitled to the award being plaintiff, and particulars must be filed stating 
the relief claimed (County Court Rules, 1903, Ord. 41, r. 4). See title County 
CouRrs. 
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In the.case of an unincorporated society, if either of the parties 
refuses or neglects to comply with the award, the party aggrieved 
may apply to any justice of the peace residing in the county in 
which the society is held, and such justice may, upon proof of the 
making of the award and the refusal to comply therewith, summon 
the defaulting party to appear at a time and place to be named in 
the summons. Upon the appearance of the defaulting party or, in 


default of appearance, upon proof of service of the summons, any: 


two justices may deal with the matter and make such order as 
seems to them just, including a direction to pay costs not exceeding 
ten shillings (q). 

If any sum of money awarded by the justices is not immediately 
paid together with the costs, the justices may by warrant under their 
hands and seals cause the sum and costs to be levied by distress and 
sale of the moneys, goods, chattels, securities and effects of the society 
or party in default, as the case may be, or other legal proceeding, 
together with the costs of the distress and sale or other proceeding (q). 

If no sufficient distress is found or if the legal proceeding 1s 
ineffectual, then the sum and costs above referred to are to be levied 
by distress of the proper goods of the party or of the officer of the 
society neglecting or refusing to comply with the award, by other 
legal proceedings. 

An officer of a society, however, who is compelled to pay any sum 
under an award or order of justices, is entitled to be repaid out of 
the moneys of the society, or out of the first moneys thereatter 
received by the society (q). 

Justices, if applied to, are bound to enforce an award once it is 
made. They are not entitled to go behind the award and consider 
such questions as whether the society by acting wltra vires has not 
freed the member from any liability for further payments (7). 


Srct. 8.—The County Court. 


817. The power of the county court to act in the decision of 
disputes is confined to disputes arising in incorporated societies. 
Where the rules of the society direct disputes to be referred to the 
court or to justices, the county court is the primary tribunal (s). 
But in certain events the court has also jurisdiction where the rules 
direct disputes to be referred to arbitration, and one party has failed 
to arbitrate (t), or the arbitrators have failed to make an award (a). 

The county court has the same powers of, stating a case and 
eranting discovery as arbitrators, and the same provisions apply as 
to the finality of its determination (0). 

(q) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 27, incorporated in 
the Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(r) RB. v. D’Eyncourt (1864), 4 B. & 8. 820. 

(s) Building Societies Act, 1874 (387 & 38 Vict. c. 42), s. 35(2). The pro- 
ceedings will be by plaint and summons in the ordinary way, the member being 
plaintiff, and the society being defendant (County Court Rules, 1903, Ord. 41, 
r. 2). Particulars of demand stating the nature of the dispute and the relief 
claimed must be filed (ibid., r. 3). See title Counry Courts. 

(t) See p, 382, ante. 

(a) See p. 383, ante. 

(6) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 36; and see pp. 383, 
384, ante; and title ARBITRATION, Vol. L., pp. 462, 464, 470. 


H.L.—Ill. O 
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Srot. 4.—Justices of the Peace. 


818. The justices play the same part in the case of unincorpo- 
rated societies as the county court does in the case of incorporated 
societies. 

Where the rules of the society direct disputes to be referred to 
justices, any justice may, on complaint being made to him of any 
refusal or neglect of any member or officer to comply with the rules, 
summon the person against whom the complaint is made to appear 
at a time and place named in the summons. Upon appearance of 
the person summoned or, in default of appearance, upon proof of 
service of the summons, two justices may proceed to hear and deter- 
mine the dispute according to the rules of the society(c). If the 
award directs payment of a sum of money, the award may be enforced 
in the same way as a similar award made by arbitrators (d). 

The justices also have jurisdiction when the rules direct disputes 
to be referred to arbitration, and the society las failed for forty 
days to arbitrate (e), or the arbitrators have failed to make an 
award (/). | 


819. If justices award that a member who has been expelled from 
a society should be reinstated they may also award to the expelled 
member, in default of reinstatement, such a sum of money as they 
shall think just and reasonable, payment of which may be enforced 
in the same way as payment of money awarded by arbitrators may 
be enforced (q). 


820. Every sentence, order, and adjudication of justices in a case 
in which they have jurisdiction is final and conclusive to all.intents 
and purposes, and is not removable into any court of law or 
restrainable by injunction of any court of equity (h). 


Sect. 5.—The Registrar. 


821. The Registrar (i) has jurisdiction to decide a dispute arising 
in an incorporated society if the rules direct disputes to be referred 
to him, or if the parties agree to refer the particular dispute to 
him (7). When the rules provide for reference to the Registrar, and 
either party fails to fill up and execute the portion of the submission 


(c) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 28, incorporated in 
the Building Societies A’ct, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(d) Ibid.; and see p. 385, ante. 

(ec) See p. 382, ante. 

(7) See p. 384, ante. 

(9) Friendly Societies Act, 1834 (4 & 5 Will. 4, c. 40), s. 8, incorporated in the 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s.4. As to enforcement 
of payment, see p 3845, ante. 

(A) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), 8. 29, incorporated in 
the Building Societies Act, 1836 (6 & 7 Will. 4,c. 32), by s. 4. 

(i) See p. 324, ante. 

(7) Building Socicties Act, 1874 (87 & 38 Vict. c. 42), s. 34. For form of 
reference, sce Building Socicty Rogulations, 1895, orm A.G; Encyclopsedia of 
Forms, Vol. III., p. 63. It must be executed in duplicate (Building Society 

tegulations, 1895, r. 32), and the Registrar may require statements to be sup- 
ported by statutory declaration (ibid.). If the Rogistrar desires the parties to 
appear, he may give notice in orm A II (ibid., r. 38). 
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relating to his or its case, the other party may send the submis- 
sion to the Registrar (x). 

The Registrar may grant discovery (J) and state a case on a ques- 
tion of law for the opinion of the Supreme Court (m). His award 
has the same effect as that of arbitrators (7), and equally is final and 
binding (0). 


Sect. 6.—What Disputes must be referred. 
Sus-SEcr. 1.—Unincorporated Societies. 


822. Dealing first with unincorporated societies, the cases have 
established two principles which serve as a guide. 

The first principle is that a dispute, to be referred in accordance 
with the Acts, must be a dispute between the society and a member 
in his capacity as member. Thus, a claim by a society against an 
officer of a society who has purchased land on behalf of the society 
and endeavoured to retain it for himself, on the pretext that such 
a purchase would be an ultra vires act on the part of the society, 
is not a dispute which can be referred under the rules of the 
society (p). ‘The question whether or not a person is member of 
a society is not such a dispute (q). 

‘The second principle is that, for a dispute to be within the scope 
of the statutory provisions for reference, the machinery set up 
by the statutes must be adequate to deal with it completely (r). 

The proper method, therefore, of deciding questions between a 
society and a member involving claims on the covenants or other 
provisions contained in a mortgage (s), or the right to redeem the 
mortgaged property (é), or accounts as between mortgagor and 
mortgagee (a), is by action in the ordinary courts. 

Questions regarding the rights of withdrawing members must be 
‘decided by the statutory machinery, and a member who has given 
a notice of withdrawal which has been accepted by the society 
‘still continues to be a member within the meaning of the provisions 
for referring disputes (0). 





(k) Building Society Regulations, 1895, r. 32. 

(1) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 36. For the form of 
-order, see Building Society Regulations, 1895, Form A K. 

(m) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 36; but this is not 
-compellable (Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 20). 

(n) Building Societies Act, 1874 (387 & 38 Vict. c. 42), s. 34. For the form, see 
Building Society Regulations, 1895, Form A I. 

(0) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 36. 

(p) Mullock v. Jenkins (1851), 14 Beav. 628. 

(q) Prentice v. London (1875), L. R. 10 C. P. 679. Compare Willis v. Wells, 
[1892] 2Q. B. 225; Palliser v. Dale, [1897] 1 Q. B. 257, C. A. 

(r) See Fleming v. Self (1854), 3 De G. M. & G. 997. 

(s) Cutbill v. Kingdom (1847), 1 Exch. 494; Morrison v. Glover (1849), 4 Exch. 
430; Doe d. Morrison v. Glover (1850), 15 Q. B. 103; Farmer v. Giles (1860), 5 
H.& N. 753. Reeves v. White (1852), 17 Q. B. 995, has not been followed. 

(t) R. v. Trafford (1854),4 HE. & B. 122; Fleming v. Self, supra; Buckle v. 
Lordonny (1887), 56 L. J. (cu.) 437. 

(a) Mulkern v. Lord (1879), 4.App. Oas. 182. 

(b) Trott v. Hughes (1850), 16 L. T. (0. 8.) 260; Armitage v. Walker (1855), 
2K. & J. 211; Wright v. Deeley (1866), 4 H. & C. 209; Huckle v. Wilson (1877), 
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Where the executor of a deceased member has, in accordance 
with the rules, been dealt with by the directors of a society on the 
footing that he is in the position of a member, he may be a member 
for the purpose of having a dispute between him and the society 
referred to arbitration (c). 


SUB-SEcT. 2.—Incorporated Societies. 


823. The law on this subject dealing with incorporated societies is 
practically the same as that with regard to unincorporated societies, 
except where express provision is made by the rules of a society (d). 

The word “ disputes ’’ in the Acts regulating incorporated societies, 
or in the rules of an incorporated society is deemed to refer only 


‘to disputes between the society and a member or any repre- 


sentative of a member in his capacity of a member of the society, 
unless by the rules for the time being it is otherwise expressly 
provided (ec). In the absence of such express provision, it does not 
apply to any dispute between a society and a member or any other 
person whatever as to the construction or effect of any mortgage 
deed or any contract contained in any document other than the 
rules of the society. Subject to the same qualification, it does not 
prevent the society or member, or person claiming through or 
under a member, from obtaining in the ordinary course of law any 
remedy in respect of any mortgage deed or other contract contained 
in any document other than the rules to which it or he would 
otherwise be entitled (/). 

A withdrawing member of an incorporated society continues to 
be a member for the purpose of referring disputes (g). 

A claim against a former director for sums of money which he 
is alleged to have received on behalf of the society and appropriated 
to his own use is a proper case for an action (h). 


20. P. D. 410; Johnson vy. Altrincham Permanent Benefit Building Society (1883), 
49 L. T. 568; Thompson v. Planet Benefit Building Society (1873), L. R. 15 Hq. 
333, where Bacon, V.-C., declined to follow Smith v. Lloyd (1859), 26 Beay. 507, 
and Doubleday v. Hosking (1869), L. R. 15 Eq. 344, n. 

(c) Compare Kelsall v. Tyler (1856), 25 L. Bp (EX. ) 153. 

(d) Municipal Permanent Investment Society v. Richards (1888), 39 Ch. D. 372 
per STIRLING, J., at p. 383. 

(e) Western Suburban and Notting Hill Penman Benefit Building Society v- 
Martin (1886), 17 Q. B. D. 609, C. A., per Fry, L.J., at p. 618. 

(f) Building Societies Act, 1884 ar & 48 Vict. c. 41), s. 2, as interpreted by 
Western Suburban and Notting "Hill Permanent Benefit Building Society v. M artin, 
supra, and altering the law as laid down in Wright v. Monarch Investment 
Building Society (1877), 5 Oh. D. 726; Hack v. London Provident Building 
Society (1883), 23 Ch. D. 103, C. A.; and Municipal Building Society v. Kent 
(1884), 9 App. Cas. 260, all holding that questions concerning mortgages to 
incorporated societies must be referred. 

(g) Walker v. General Mutual Building Society (1887), 86 Ch. D. 777, CO. A.; 
Dawes vy. Second Chatham Permanent Benefit Building. Society (1889), 61 L. T. 
680; Norton v. Counties Conservative Permanent Benefit Building Society, [18953 
1 Q. B. 246, O. A. 

(1) Municipal Permanent Investment Building Soctety v. Richards, supra. 
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Part XIl_—Accounts and Inspection of 
Books or Affairs. 


Sror. 1.—Accounts. 


824. Building societies, whether unincorporated or incorporated, 
are under statutory liability to render accounts. These accounts 
are of two sorts: those rendered to the society by its officers, or by 
anyone having any of its assets in possession, and those rendered 
by the society to its members. Incorporated societies must 
make suitable provision in their rules for the due taking of the 
accounts (2). 


825. Every person, whether an officer of the society or not (k), who 
has in his pessession any of the money, effects, funds, or securities 
of an unincorporated society, must on demand in writing from the 
society or from the committee hand in his accounts at the usual 
meeting of the society, and pay over all moneys in his possession, 
and transfer all securities (1). Similar provisions exist in the case 
of incorporated societies (m). — 


826. Every society must prepare an annual account, which, in 
‘the case of an incorporated society, must be in the form prescribed 
jby, and must contain such particulars as are directed by, the Chief 
‘Registrar of Friendly Societies (n), and, in particular, must include a 
general statement of the funds and effects, liabilities and assets, invest- 
ments and mortgages of, the society. This account must be made 
‘up to the end of the official year of the society to which it relates (0). 
‘The account must be attested by the auditors and countersigned by 
the secretary or other officer (p). A copy of the account must be 
sent to the Chief Registrar of Friendly Societies within fourteen days 
after the meeting at which the account was presented, or within 
three months after the expiration of the official year of the society, 
whichever period expires first (2). A copy must be suspended in a 





(i) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 16 (8). 

(k) Re Briton Friendly Society (1852), 1 W. R. 50. 

(2) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 14, incorporated in the 
Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), by s. 4. 

(m) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 24. 

(n) Ibid. ; Building Societies Act, 1894 (57 & 58 Vict. c. 47), ss. 21 (1), 
25 (1). Forms of account, with a memorandum as to the manner of making 
out the account and statement, are issued by the registry office. For form 
of account of an incorporated society, see Encyclopsedia of Forms, Vol. IIL, 

sds . | 

(0) Building Societies Act, 1894, s. 2 (1). ‘‘ Official year’? means in the case 
of societies formed after the passing of the Building Societies Act, 1894, the 
year ending December 31, and in the case of any other society the year 
ending with the time up to which its annual account and statement was made at 
the passing of the Act of 1894 (7b/d., s. 2 (4) ). 

(p). Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 40; Building Societies 
Act, 1894 (57 & 58 Vict. c. 47), s. 2(2). As to the duties of the auditors in 
regard to the annual account, see p. 344, ante. 

(a) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 2 (3). 
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conspicuous place in every office of the society, and every member, 
depositor, and creditor for loans is entitled to receive a copy (U). 
For any breach of the provisions relating to accounts the 
society and the officers responsible are liable on summary convic- 
tion to a fine not exceeding £20 for each offence, and, for a 
continuing offence, to an additional fine not exceeding £5 a 
week (c). | 
' When any incorporated society is dissolved, the person having 
the conduct of the: dissolution must send a special and certified 
balance-sheet to the Registrar within twenty-eight days from the 
termination of the dissolution (d). 


Sucr. 2.—Inspection of Books or Affairs. 


827. The Registrar may, on the application of ten members of 
an incorporated society who have been members for not less than 
twelve months, appoint an accountant or actuary to inspect the 
books of the society and report thereon (e). 

The applicants must give security for the costs of the inspection, 
but the Registrar may direct the costs to be paid either by the 
applicants or the society or the members or officers past or 
present (f). : 

The person appointed may make copies or extracts from the 
books, and the Registrar must communicate the results of the 
inspection to the applicants and the society (9). 


828. The Registrar may also, on the application of one-tenth of 
the members of an incorporated society or of 100 members in the 
case of a society consisting of more than 1,000 members, and with 
the consent of the Secretary of State, appoint an inspector to 
examine into and report on the affairs of the society (h). 

The applicants must give security for the costs of the inspection, 
but the Registrar may direct the costs to be paid by the applicants 
or the society or present or past members or officers (2). 

The inspector may require the production of all books, securities, 
and documents, and may examine on oath the officers, members, 
and servants(h). 

The Registrar may appoint an inspector without such application, 
but with the consent of the Secretary of State, when the society 
has for two months after notice failed to make correct or complete 


b) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 40. 

c) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 21. 

(d) Ibid., 8. 11. 

(e) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s.4 (1). For form of 
application, see Encyclopsedia of Forms, Vol. III., p. 80. A fee of £1 is 
payable (Building Society Regulations, 1895, r. 41). As to investigation with a 
view to dissolution, see p. 394, post. 
J) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 4 (2). 
g) Lbid., 8. 4 (8), (4). 
h) Ibid., 8.5 (1). For form of application and of statutory declaration to 
accompany it, see Building Society Regulations, 1895, r. 36, and Forms AL, 
A M; and Encyclopsedia of Forms, Vol. LII., pp. 81, 82. A fee of £1 is payable 
(Building Society Regulations, 1895, r. 41). 

(7) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 5 (2) (c), (d). 

(kc) [vid., 8. 5 (3). 
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any return required by the Acts, or where evidence is furnished by 
a statutory declaration of not less than three members of facts 
which, in his opinion, call for investigation (J). 


Part XI1]—Amalgamation and Transfer. 


829. Two or more incorporated societies may unite and become 
one society, with or without any dissolution or division of the funds 
of such societies or either of them, or an incorporated society may 
transfer its engagements to any other incorporated society, upon 
such terms as shall be agreed upon by three-fourths of the members 
of each of such societies present at general meetings respectively 
convened for the purpose, provided either (1) that each such three- 
fourths majority hold amongst them not less than two-thirds of the 
total number of shares of the particular society (m), or (2) that the 
agreement for union or transfer agreed upon as above mentioned is 
approved of in writing by the owners of the same proportion of 
shares of each society, whether present at the meeting or not (n). 

Notice of the union or transfer must be sent to the Registrar and 
registered by him (0). 


830. The registration by the Registrar of the notice of union or 
transfer operates as a conveyance, transfer, and assignment, as at 
the date of the registration, of the funds, property, and assets of the 
societies uniting to the united society, or of the society trans- 
ferring its engagements to the society to which its engagements are 
transferred, as may be set forth in the instrument of union or 
transter. This provision does not, however, apply in the case of 
stocks and securities in the public funds of Great Britain and 
Ireland, or in the case of estates in customary or copyhold 
hereditaments the title to which cannot be transferred without 
admittance (p). 

A union or transfer of engagements does not affect the rights of 
any creditor of any society uniting or transferring its engage- 
ments (q). 

Unincorporated societies cannot amalgamate (1). 


(7) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 5 (5). For form of 
declaration, see Encyclopzedia of Forms, Vol. III., p. 82. It will be observed 
that even in this case the Registrar has no authority to defray the expenses out 
of public funds. 

(m) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 33. 

(n) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 19. For form of 
resolution for union, see Encyclopzedia of Forms, Vol. IIL, p. 37. 

(0) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 33. The notice must 
be sent in duplicate (Building Society Regulations, 1895, rr. 30 and 31). For 
forms of notice, see ibid., Forms A E and A F; and Encyclopedia of Forms, 
Vol. IIL, p. 38. A fee of 10s. is payable (Building Society Regulations, 1895, 
r. 41). 

(p) Building Societies Act, 1877 (40 & 41 Vict. c. 63), s. 5. This is the only 
reference in the statutes to an ‘‘instrument” of union or transfer. 

(q) Ibid. ; Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 33. 

(r) Re Liverpool etc. Buildiny Society (1871), 15 Sol. Jo. 177. 
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Part XIlV.—Dissolution and Cancellation or 
Suspension of Registry. 


Secr. 1.—Incorporated Societies. 
SUB-SECT. 1.—Dissolution by Instrument. 


831. A society may be dissolved with the consent of three-fourths 
of the members holding not less than two-thirds of the shares. 
Their consent is testified by their signatures to an instrument of 
dissolution. The instrument of dissolution is binding on all 
members of the society, and must set forth (1) the liabilities and 
assets of the society in detail, (2) the number of members and the 
amount standing to their credit in the books, (8) the claims of 
depositors and other creditors and the provision made for their 
payment, (4) the intended appropriation or division of the funds 
and property of the society, and (5) the names of one or more 
persons to be appointed trustees for the special purpose and their 
remuneration (s). 

The instrument must be executed in duplicate.(a), and must be 
registered in the same manner as the rules (b). When sent for 
registration the instrument must be accompanied by a statutory 
declaration by an officer of the society stating that it has been 
signed in the manner mentioned (c). 

Kach member must sign both duplicates of the instrument (d). 
Joint holders of a share are reckoned as one member in calculating 
the number of consenting members, but they must all sign the 
instrument of dissolution, though a member who holds a share jointly 
with others and also a share in his own name need only sign each 
duplicate once (e). Infant members(/) and members who have 
given notice of withdrawal and have not been paid (g) may consent 
to a dissolution, and must be taken into account in calculating the 
number of members of the society. The duly authorised agent of 
a member may sign the instrument on behalf of his principal (h). 

Subject to the same provisions regarding consents, signature, 
and registration, the instrument of dissolution may be altered (2). 


‘ 


832. During the progress of the dissolution the Building 
Societies Acts continue to apply to the society as if the trustees 


(s) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 32 (3). For form of 
instrument, see Building Society Regulations, 1895, Form T ; and Encyclopzedia 
of Forms, Vol. IIL, p. 86 

(a) Building Society Regulations, 1895, r. 20. 

iy Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 32 (8). 

% Building Society Regulations, 1895, r. 20. for form of declaration, 
seo tbid., Form U; and Encyclopedia of Forms, Vol. III., p. 87. 

(d) Dennison y. Jeffs, [1896] 1 Ch. 611. 

e) Lbid. 

f) Ibid. 

g) Sibun v. Pearce (1890), 44 Ch. D. 354, C. A. Seo p. 359, ante. 

h) Dennison v. Jeffs, supra. But soe 2nd Hdinburgh and Leith 493rd Starr- 
Bowkelt Building Sociely v. Aitken (1892), 29 Se. Ju. R. 456, where the Court of 
Session held that a signature by an agent was not sufficient. 

(i) Building Socictios Act, 1874 (87 & 388 Vict. c. 42), 8. 32 (3). 








Part XIV.—DISSOLUTION ETC. OF REGISTRY. 


appointed under the instrument of dissolution were the board of 
directors or committee of management of the society (4). 

‘Withdrawing members entitled to priority under the rules whose 
notices have matured before the date of the dissolution retain 
their priority in a winding-up under an instrument of dissolution (J). 
The representatives of deceased members have priority over with- 
drawing members (m). 

The rights of members under the rules cannot be altered by the 
instrument of dissolution, unless the alteration has been previously 
‘sanctioned so as to be effective as an alteration of rules (n). 

Advanced members cannot on dissolution be compelled to pay 
the amount payable under their securities or the rules except at 
the times, and subject to the conditions, therein expressed (0). 


833. Within fourteen days after the termination of the dissolu- 
tion notice in duplicate of such termination must be sent to the 
Registrar (p). 

Within twenty-eight days after the termination of the dissolu- 
tion the liquidators, trustees, or other persons having the conduct 
of the dissolution must send to the Registrar an account and 
balance-sheet, signed and certified by them as correct, showing the 
assets and liabilities of the society at the commencement of the 
dissolution, and the mode in which those assets and liabilities 
have been applied and discharged. Persons failing to comply 
with this requirement are subject to a penalty of £5 a day during 
default (q). 


834. A trustee of an instrument of dissolution who relies entirely 
on his co-trustee and takes no active part in the execution of the 
trust does not act ‘‘ honestly and reasonably ” (7), so as to be entitled 
to claim relief from liability (s). 


SuB-SEcT. 2.—Dissolution under.the Rules. 


835. An incorporated society may be dissolved in manner pre- 
scribed by its rules (¢). 
Notice in duplicate of the commencement of the dissolution must 


eee 

(k) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 9. 

(4) Barnard v. Tomson, [1894] 1 Ch. 374; Re Counties Conservative Permanent 
Benefit Building Society, [1900] 2 Ch. 819 ; and see p. 360, ante. 

(m) Re West London and General Permanent Benefit Building Society (1898) 
78 L. T. 393 ; Re Counties Conservative Permanent Benefit Building Society, supra ; 
and see p. 361, ante. ; 

(n) £.g., taking away the priority of members who had given notice of with- 
a (Botten v. City and Suburban Permanent Building Society, [1895] 2 Ch. 

(0) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8.10; Kemp v. Wright 
[1895] 1 Ch. 121, , 
_(p) Building Society Regulations, 1895, r. 28. For form of notice, see 
ibid., Form A OC; and Encyclopeedia of Forms, Vol. III., p- 91. . 

i Building Societies Act, 1894 (57 & 58 Vict. c. 47), 1894, s. 11. 

_(r) See Judicial Trustees Act, 1896 (59 & 60 Vict. c. 35),8.3 (1). See further, 
base te AND TRUSTEES. ee 8 

8) fte Second Kast Dulwich 745th Starr-Bowkett Buildin 
ee | g Society (1899), 

(t) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 32 (2). 


f.L.—III. 038 
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be sent to the Registrar within fourteen days after the commence- 
ment of the dissolution (a). 

The same statutory provisions with regard to the Building 
Societies Acts continuing to apply to the society during the dis- 
solution, with regard to sending an account and _balance-sheet 
to the Registrar on the termination of the dissolution, and with 
regard to the rights of advanced members, apply as in the case of 
dissolution by instrument (b). 


SuB-SECT. 3.—Dissolution by Award of Registrar. 


836. If an application in writing (c), stating that the society is 
unable to meet the claims of its members, and that it would be for 
their benefit that it should be dissolved, and requesting an investiga- 
tion into the affairs of the society with a view to dissolution, is made to 
the Registrar by one-tenth of the members of an incorporated society, 
or by 100 members where the total number of members exceeds 
1,000, the Registrar may investigate the affairs of the society, but 
he must first give two months’ previous notice in writing to the 
society at its registered chief office or place of meeting (d). 

If on such investigation it appears that the society is unable to 
meet the claims of its members and that it would be to their 
advantage that it should be dissolved, the Registrar may, if he 
considers it expedient, award that it should be dissolved, and if he 
so awards must direct how its affairs are to be wound up(e). The 
award may be suspended for a period to enable the society to make 
such changes in its rules as will, in the opinion of the Registrar, 
obviate the necessity for dissolution (/). 

Within twenty-one days after making the award the Registrar 
must insert notice thereof in the London Gazette, and in some news- 
paper circulating in the county in which the chief office or place of 
meeting of the society is situate (9). | 


Sus-SEcT. 4.—Winding-up under the Companies Acts. 


837. An incorporated society may be wound up either voluntarily 
under the supervision of the court or by the court (/). : 





(a) Building Society Regulations, 1895, r. 26 (2).. For the form of notice, see 
ibid., Form AA; and Encyclopeedia of Forms, Vol. III., p.89. <A fee of 2s. 6d. 
is payable (Building Society Regulations, 1895, r. 41). . 

(b) Building Societies Act, 1894 (57 & 58 Vict. c. 47), ss. 9—11; and see 
pp. 392, 393, ante. wa Nee 

(c) For the form of application, see Building Society Regulations, 1895, 
Form W; and Encyclopedia of Forms, Vol. III., p. 88. 

(d) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 7 (1). For the form 
of notice, see Building Society Regulations, 1895, Form X. 

(e) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 7 (2). For the form 
of award, see Building Society Regulations, 1895, Form Y. 

(f) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 7 (2). 

(9) Ibid.,s. 7 (8). For the form of notice, see Building Society Regulations, 
1895, Form Z. 

(1) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s, 32 (4). A mere 
voluntary winding-up does not seem to be authorised. See Palmer’s Company 
Precedents, Part II., 9th ed., p. 716. As to making an order for winding-up 
by the court when the liquidation has been begun under supervision, see 
Companies (Winding-up) Act, 1890 (53 & 54 Vict. c. 63), s. 14; and title 
CoMPANIES. 
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Every incorporated society is a company within the meaning of 
the Companies (Winding-up) Act, 1890 (@); and the enactments 
for the time being in force for the winding up of companies in the 
Chancery Division of the High Court, whether enacted before or 
after 1874, apply to the winding up of building societies (k) ; and the 
same rules, therefore, both as to the court which will have juris- 
diction in the winding-up and otherwise, apply to an incorporated 
society wound up by or under the supervision of the court as 
would apply to a company registered under the Companies Acts ((). 

‘he jurisdiction is vested in the High Court, the Chancery 
Palatine Courts, and the county courts(m). If the capital of the 
society paid up or credited as paid up exceeds £10,000, the pro- 
ceedings must be in the High Court or Palatine Court; and if the 
paid-up capital does not exceed that sum, the proceedings must, if 
the chief office of the society is within the jurisdiction of a county 
court having jurisdiction under the Companies (Winding-up) Act, 
1890, be in that county court (7). 

In the case of incorporated societies wound up in the county 
court the Companies Acts, 1862 to 1890, and the rules made there- 
under, so far as the Acts and rules relate to winding-up, apply, and 
the winding-up is conducted in all respects as if the societies were 
companies registered under the Companies Acts (0). The costs of 
winding-up are taxed on the Supreme Court scale (0). 


838. In each case the petition for the order of the court must be 
made either by a member authorised to present the petition on 
behalf of the society by three-fourths of the members present at 
a general meeting of the society specially called for the purpose, 
or by a judgment creditor for not less than £50 (p). 


(i) 53 & 54 Vict. c. 63 ; Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 8. 
See before that Act Re Portsea Island Building Society, [1893] 3 Ch. 205. 

(k\ Re Portsea Island Building Society, supra; Jones vy. Swansea Cambrian 
Benefit Building Society (1880), 29 W. R. 382; Re Sunderland 32nd Universal 
Building Society (1888), 21 Q. B. D. 349. 

(() H.g., proceedings against an officer for misfeasance under s. 10 of the 
Companies (Winding-up) Act, 1890 (53 & 54 Vict. c. 63) (Re Liberator Permanent 
Benefit Building Society (1894), 71 L. T. 406). As to winding up of companies 
generally, see title Companizs. It must, however, be remembered that many 
provisions of the Companies (Winding-up) Act, 1890, do not apply in the case 
of a winding-up under supervision (ibid.). 

(m) Companies (Winding-up) Act, 1890 (53 & 54 Vict. c. 63), s. 1 (1). 

(n) Ibid., s 1 (2), (3). There is no reported decision as to the meaning of 
capital ‘* paid up or credited as paid up” in the case of a building society, but 
it would probably be held to mean the amount paid up or credited as paid up on 
the shares in respect of which no advance had been made. As to which county 
courts have jurisdiction, see the County Courts (Bankruptcy and Companies 
Winding-up) Jurisdiction Order, 1899, s. 3, and Sched. I.; Statutory Rules and 
Orders Revised to December 31st, 1903, i, title County Court, England, 
pp. 78—86; and title Counry Courts. As to transfer of proceedings from 
one court to another, see Companies (Winding-up) Act, 1890, s. 3; Companies 
(Winding-up) Rules, 1908, rr. 42—47; Statutory Rules and Orders Revised to 
December 31st, 1903, i.., title Company, England, pp. 31—33; and title 
COMPANIES. 

(v) County Court Rules, 1903, Ord. 41, r. 12. 

(p) Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 32 (4). In the 
case of the winding up of an incorporated society under the supervision of 
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Notice of the commencement of the winding-up must be given in 
duplicate to the Registrar within fourteen days from the date of the 
supervision or winding-up order, as the case may be (q). 

Notice of the termination of the winding-up must be given 
in duplicate to the Registrar within fourteen days after such 
termination (1). 


839. The liability of an unadvanced member of an incorporated 
society is limited to the amount which he has actually paid or 
which at the commencement of the winding-up is in arrear on 
his shares (s) An unadvanced member who has withdrawn is 
under no liability though the withdrawal was less than a year 
from the winding-up (a). 

The liability of an advanced member is limited to the amount. 
payable on his shares under any mortgage or other security or 
under the rules of the society (b). He may redeem on. payment of 
this amount (c), but he cannot be called upon to pay except at the 
time or times and subject to the conditions expressed in the 
mortgage or other security or the rules (d). 

In case of a sale and transfer of shares after a compulsory 
winding-up order has been made the transferee is not entitled to 
be registered as owner without the sanction of the court. The 
court has power to order the register to be rectified by the insertion 
of the transferee’s name, but the exercise of the power is dis- 
cretionary, and an order will not be made except a strong case is 
made out (e). 


 Sus-Srcr. 5.—Cancellation or Suspension of Registry. 


840. Where the Registrar is satisfied that (1) the certificate of 
incorporation has been obtained by fraud or mistake, or (2) the 
society exists for an illegal purpose, or (8) the society has wilfully 
and after notice from the Registrar violated the provisions of any 
of the Building Societies Acts, or (4) the society has ceased to 
exist, he may, with the approval of the Secretary of State and after 
giving not less than two months’ notice specifying the grounds for 
the proposed action (f), cancel the registry of a society, or suspend 





the court the society should pass a resolution for a voluntary winding-up in 
the same manner as if it were a company (see title CoMPANIES), and then. 
authorise a member, in accordance with s. 32 (4) of the Building Societies Act, 
1874 (37 & 38 Vict. c. 42), to apply for a supervision order. — 

(q) Building Societies Act, 1874 (87 & 38 Vict. c. 42), s. 32; Building Society 
Regulations, 1895, r. 27. A fee of 2s. 6d. is payable on the registry of any such. 
notice (ibid., r. 41). For the form, see ibid., Form AB; and Encyclopzedia of. 
Forms, Vol. III., p. 90. 

(r) Building Society Regulations, 1895, r. 29. For the form, see idid.,. 
Form A D; and Encyclopsedia of Forms, Vol. IIT., p. 92. 

(s) Building Societies Act, 1874 (87 & 38 Vict. c. 42),8. 14; Brownlie v. Russell 
(1883), 8 App. Cas. 235. 

(a) Re Sheffield and South Yorkshire Permanent Building Society (1889), 22: 
Q. LB. D. 470. See p. 300, ante. : 

(b) Building Societios Act, 1874 (387 & 38 Vict. c. 42), 8. 14. 

(c) Brownlie v. Russell (1883), 8 App. Cas. 235. 

(d) Building Socicties Act, 1894 (57 & 58 Vict. c. 47), 8. 10. 

(ce) Le Onward Building Society, [1891] 2 Q. B. 468, O. A. 

(f) For the form of notico, sce Building Society Regulations, 1895, Form H. 
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the registry for any period not exceeding three months, and he may 
also from time to time, with the like approval, renew the suspension 
for a similar period(g). 

When application is made to the Registrar to exercise his 
compulsory power of cancellation, he may require the applica- 
tion to be made in duplicate and to be supported by a statutory 
declaration (i). 


841. Notice of the cancelling or suspension must be advertised 
in the London Gazette and in some newspaper circulating in the 
county in which the head office of the society is situate (7). 

If the registry is cancelled or suspended for a period exceeding 
six months, an appeal lies to the High Court (9). 

The Registrar may also, if he thinks fit, cancel the registry of a 
society at the request of the society (h). 


842. A society, after the cancellation or during the suspension 
of its registry, absolutely ceases to enjoy the privileges of an incor- 
porated society, but without prejudice to any liability incurred by the 
society, and any such liability can be enforced as if no cancellation 
er suspension had taken place (J). It will become a partnership 
with individual lability, and, if consisting of more than twenty 
members, an illegal association (m). 


Sect. 2.—Unincorporated Societies. 


Sus-Sercr. 1.—Dissolution. 


843. It is doubtful whether the enactment contained in the 
Friendly Societies Act, 1829 (n), which provides for dissolution with 
the consent of five-sixths in value of the existing members ascer- 
tained in a special manner, is applicable to building societies. It 
might apply to an unincorporated society if the enactment has been 
imcorporated in the rules (0). 


(g) Building Societies Act, 1894 (57 & 58 Vict. c. 47), s. 6 (1), (2). 
(h) Building Society Regulations, 1895, r. 9. 


(i) Building, Societies Act, 1894 (57 & 58 Vict. c. 47), s. 6 (2). For form of 


advertisement, see Building Society Regulations, 1895, Form L. 

(7) Building Societies Act, 1894 (57 & 58 Vict. c. 47), 8. 6 (8). 

(k) Ibid.,s.6(4). For form of application, see Building Society Regulations, 
1895, Form G. The application must name a newspaper in which the can- 
cellation may be advertised, and must be accompanied by a sum to pay for the 
advertisement in that paper and in the Gazette (ibid., r. 8). 

(7) Building Societies Act, 1894 (57, & 58 Vict. c. 47), s. 6 (5). 

(m) Companies Act, 1862 (25 & 26 Vict. c. 89), s. 4. See Re Ilfracombe 
Permanent Mutual Benefit Building Society, [1901] 1 Ch. at p. 113; Shaw v. 
Benson (1883), 11 Q. B. D. 563; Re Thomas, Hu parte Poppleton (1885), 14 
Q. B. D. 379; and title Companies. For a discussion of the results which 
would follow from this state of things, see Reports of the Chief Registrar of 
Friendly Societies for the Year ending December 31, 1894, Part A, pp. 485—50, 
quoted in Davis’s Building Societies, 4th ed., p. 80. 

(n) 10 Geo. 4, c. 56, s. 26. 

(0) Compare Re London and Metropolitan Counties Benefit Building and 
Investment Society, [1889] W. N. 18. It may, however, be pointed out that 
some of the provisions of the Friendly Societies Act, 1829 (10 Geo. 4, ¢. 56), 
s. 26, are clearly not applicable to building societies. | 
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Sus-Srct. 2.—Winding-up under the Companies Acts. 


844. An unincorporated society may be wound up as an 
unregistered company under the Companies Act, 1862 (p), except 
where the society was established after 1856 and has not been 
incorporated under the Act of 1874(q). 

The court has also jurisdiction to make an order in the case of a 
society whose certificate of incorporation has been cancelled (7). 

To give the court jurisdiction the society must have at least 
seven members at the date of the petition (s). Representatives of 
deceased members, trustees of bankrupt members, and past 
members, although they may be vale to contribute, are not 
members (t). 


845. The petitioner may be a creditor (a) or an unadvanced (0) 
or advanced member (c). A petitioner who is a member of the 
society stands in a different position from one who is a creditor, as 
he is not entitled to an order ex debito justitie. 

The court before making the order will take into consideration 
the interests of all parties and the circumstances of the case 
generally (d), including the wishes of the majority of the members (e). 
Thus, an order has been refused where it would not have been to 
the advantage of the members generally (/), where it would have 
been of no service to the petitioner (9), where the petitioner had 
not previously taken the opinion of the members, as required by 
the rules (h), and where the costs of the winding-up would have 
been too great (2). 


846. Any application for an order vesting the property of the 
society in the liquidator ought to be made in the name of the 


(p) Companies Act, 1862 (25 & 26 Vict. c. 89), ss. 199—204 ; Re No. 3 Midland 
Counties Benefit Building Society (1864), 4 De G. J. & 8. 468. Compare Re St. 
George’s Building Society (1857), 4 Drew. 154; Re Doncaster Permanent A ege! 
Society (1866), L. R. 3 Hq. 158; Re Queen’s "Benefit Building Society (1871), 6 
Ch. App. 815; Re Cilfoden Benefit Building Society (1868), 3 Ch. App. 462. See 
title COMPANIES. 

(q) Re Ilfracombe Permanent Mutual Benefit Building Society, [1901] 1 Ch. 102. 
The contrary has been expressly held in Scotland (Smith’s Trustees v. Irvine and 
Fullerton Building Society (1905), 6 F. (Ct. of Sess.) 99). See note (9), p. 325, ante. 

(r) Re Grosvenor House Property Acquisition and Investment Building Society, 
[1902] W. N. 118. 

(s) Companies Act, 1862 (25 & 26 Vict. c. 89), s. 199. 

(t) Lte Bowling and Welby y, {1895] 1 Ch. 663, C. A. Re National Permanent 
Benefit Building Society, [1867] W. N. 225, contra, must be treated as overruled. 

a) Re No. 3 Midland Counties Benefit Building Society, supra. A person who 
has lent money for the purposes of a society which has no power to borrow is 
not a creditor (Ite National Permanent Benefit Building Society, Ha parté 
Williamson (1869), 5 Ch. App. 309). 

Re Queen’s Denefit Building Soctety, supra. 

f Re Professional, Commercial, and Industrial Benefit Building morte y (1871), 
6 Ch. App. 856, where an order was refused. 

(d) Ite Lifracombe Permanent Mutual Benefit Building Society, supra. 

(e) Re Professional, Commercial, and Industrial Benefit Building Society, supra. 

) Re Planet Benefit Building ‘and Investment Society (1872), Iu. Lt. 14 lig. 441. 

‘’ Re London Permanent Benefit Building Society (1869), 17 W. R. 513. 

(h) Re London and Metropolitan Counties Benefit Building and Investment 
Society, [1889] W. N. 18, 

(i) Ite Second Commercial Benefit Building Society (1879), 48 I. J. (om) 753. 
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society and served on the trustees (k). If there is more than one 
liquidator, and they sell the real estate of the society, they must all 
execute the conveyance, otherwise only a share of the legal estate 
proportionate to the number executing the conveyance will pass (2). 

Where land subject to a rent-charge is vested in the liquidator of 
a building society under the order of the court, the liquidator is 
not personally liable to pay the rent-charge (m). After the liqui- 
dator has repudiated the land subject to a rent-charge, no claim in 
the winding-up for arrears of the rent-charge accruing after the 
repudiation will be allowed (n). 


84.7. Apart from liabilities created by special rules and subject 
to the liabilities in respect of the costs of winding-up and debts 
owing to outside creditors mentioned below, the position of advanced 
and unadvanced members of an unincorporated society In a wind- 
ing-up is similar to that of members of an incorporated society (0). 
Unadvanced members who have' withdrawn and advanced members 
who have redeemed are no longer members, and are subject to no 
further liability (). 

All members, advanced and unadvanced, are personally liable 
without limit for all ordinary debts incurred in the proper carrying 
on of the business of the society while they were members (q). But 
in respect of moneys lent to the society they are not liable beyond 
the amounts payable by them under the terms of the rules and 
tables (7). 


848. The liability of unadvanced members in regard to other 
members is limited to the amounts which they have paid or are, 
under the rules, liable to pay up to the commencement of the 
winding-up (s). They are not lable to calls for the purpose of 
adjusting the rights of unadvanced members inter se (i). Unadvanced 
members who have given notice of withdrawal expiring before the 
winding-up are entitled to be paid in priority to members who have 
not given notice (w). 

Advanced members are entitled to redeem their mortgages in 
accordance with the rules, and are not bound to remain to share 
losses, notwithstanding that they might have been entitled to share 


—- 


(k) Re Albion Mutual Permanent Building Society (1888), 57 L. J. (cH. 2 248, 

(1) Re Ebsworth and Tidy oe 42 Ch. D. 238. 

(m) Graham vy. Edge (4888), 20 Q. B. D. 6838, C. A. 

(n) Re Blackburn and District Benefit Building Society, Ex parte Graham 
(1889), 42 Ch. D. 343. 

(0) Re Middlesbrough etc. Building Society (1889); 58 L. J. (cH.) 771. See 
p. 396, ante. 

(p) "Re West Riding of Yorkshire Permanent Benefit Building Society, He parte 
Pullman (1890), 45 Ch. D. 463. 

(q) Re West London and General Permanent Benefit Building Society, [1894] 
2 Ch. 352, applying the doctrine of principal and agent. 

(r) I bid., per Wricut, J., at p. 371, on the ground that borrowing is not 
necessary for the purposes of the business of a building society. 

(s) Re Middlesbrough, Redcar, and Saltburn etc. Building Society, supra. 

(t) Re Doncaster Permanent "Building Society (1867), L. R. 4 Eq. 579. 

(1) Walton v. Edge (1884), 10 App. Cas. 33; Re Middlesbrough, Redcar, 
Saltburn-by-the-Sea, and Cleveland District Permanent Benefit Building Society 
No. 2 (1885), 63 L. T. 203. 
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profits if any profits had been made (w). They may, however, be 
required to pay up immediately the amount owing on their securities, 
less any discount to which they would be entitled on voluntary 
redemption under the rules(a). They are not liable to a call for the 
purpose of making up any deficiency in the amount owing to 
unadvanced members (bd), unless the rules specially so provide (c). 
If, however, there is such a special provision, payment of such a 
call will be secured by the mortgages given by the members if they 
purport to secure, in addition to fines etc., ‘other payments” in 
respect of their shares (c). They are also hable to contribute to 
the costs of the winding-up (d). 

If under the rules advanced members are liable for any contribu- 
tion to losses which the directors may have allotted to them in per- 
formance of their duties under the rules, they will be lable for any 
losses notwithstanding no apportionment has been made before the 
winding-up (e). 

The fact that a mortgage by a non-member to a society contains 
a recital that the mortgagor holds certain shares in the society is 
not sufficient, in the absence of other evidence of membership, to 
render the mortgagor subject to the liabilities of a member (/). 


(w) Tosh v. North British Building Society (1886), 11 App. Cas. 489; Re 
Middlesbrough, Redcar, and Saltburn etc. Building Society (1889), 58 L. J. (cH.) 
771; Re Britannia Permanent Benefit Building Society, [1891] W. N. 123. 

(a) Brownlie v. Russell (1883), 8 App. Cas. 235, per Lord BRAMWELL, at p. 259; 
London Provident Building Society v. Morgan, [1893] 2 Q. B. 266. In both 
cases the societies were incorporated, but the decisions were given before the 
passing of the Building Societies Act, 1894 (57 & 58 Vict. c. 47). Six months’ 
notice may be necessary in some cases. See London Provident Building Society 
v. Morgan, supra, per KENNEDY, J., at p. 273. 

(b) Re Doncaster Permanent Building Society (1867), . R. 4 Eq. 579; Re West 
London and General Permanent Benefit Building Society, [1894] 2 Ch. 352, per 
WRIGHT, J., at p. 373. 

(c) Re West Riding of Yorkshire Permanent Benefit Building Society (1890), 
43 Ch. D. 407. See Re Reliance Permanent Benefit Building Society (1892), 61 
L, J. (cH.) 453, where a call was made to repay preference shareholders. 

(d) Re West London and General Permanent Benefit Building Society, supra. See 
Re Albion Mutual Permanent Benefit Building Society (1888), 43 Ch. D. 410, n. 

(ec) Re Albion Mutual Permanent Benefit Building Society, supra; Re West 
Riding of Yorkshire Permanent Benefit Building Soci.cy, supra. 

(f) Re Victoria Permanent Benefit Building, Investment and Freehold Land 
Society, Empson’s Case (1870), L. R. 9 Hq. 597. 
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Part 1.—Duties of Executors and others 
as to Burial. 


Sror. 1.—Duty to dispose of Body. 


849. Upon the death of any person the duty attaches to the sur- 
vivors—to use advisedly an indefinite expression—to bury or other- 
wise dispose of the body. The ordinary method of disposing of the 
body is by burial; but there is no prohibition against other methods. 
Thus, even before the statute (a) by which the practice is now 
recognised and regulated, cremation was not unlawful (b). Where 
the body is buried the law does not require that the interment should 
be in any particular place, nor, if the burial takes place elsewhere 
than in consecrated ground (c), does it prescribe any particular 
ceremony. Burial in private ground is permissible unless the user 
of the ground for that purpose amounts to a nuisance (d), or 
involves a breach of some statutory prohibition against burial in the 
particular locality (e). A disregard of decency in the disposal of a 
dead body would, however, generally be a misdemeanour as 
amounting to a common nuisance(f), and is perhaps a mis- 
demeanour apart from nuisance (g). 





(a) Cromation Act, 1902 (2 Edw. 7, c. 8). 

(b) L. v. Price (1884), 12 Q. B. D. 247. 

(c) ‘Our Church knows no such indecency as putting the body into the 
consecrated ground without the service being at the same time performed ”’ 
(Kemp v. Wickes (1809), 3 Phillim. 264, per Sir J. NICHOLL, at p. 295); and this is 
still the law unless the conditions of the Burial Laws Amendment Act, 1880 (43 
& 44 Vict. c. 41), are satisfied. Seo p. 424, post. 

(2) See Cowley (Lord) v. Byas (1877), 5 Ch. D. 944, C. A., per JESSEL, M.R., 
at p. 901. 

() Ji.g., the prohibitions referred to at pp. 525, 526, post. 

(/) It. v. Price, supra. 

(y) The duty to dispose of a dead body has been described as a duty to 
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It is a misdemeanour to dispose of a body so as to prevent the 
holding of an inquest over if in a case where the coroner has 
reasonable ground for holding an inquest (h). 


850. A person cannot by will or otherwise legally dispose of 
his body after death; and any directions on the matter that he 
may have given are consequently not legally binding upon his 
representatives (7). There are, however, statutory provisions 
enabling a person to give effective directions with regard to the 
anatomical examination of his body after his death (j), and the 
cremation of the remains of a person known to have left written 
‘directions to the contrary is prohibited (k). 


851. The law as to the persons upon whom the duty of disposing 


of a dead body falls, and as to the nature of that duty (J), is 


imperfectly developed. Such a duty is, however, reeognised as 
incumbent on the executors of the deceased(m), on the husband 
of a deceased wife(n), on the parent of a deceased child (0), and on 
rany householder on whose premises the body hes(p); and neglect 
of the duty may be a common law misdemeanour (q). 


852. The law, in general, recognises no property in a dead 
body (r) ; but it does recognise as incident to the duty to dispose of 


bury the body with decency, or to give it ‘‘ Christian” burial. See Gilbert 
v. Buzzard (1820), 3 Philim. 335, at p. 3538; &. v. Stewart (1840), 12 Ad. & El. 
773; R. v. Vann (1851), 2 Den. 325. And, if the duty is more than a moral 
duty, a breach of the duty without lawful excuse would seem to be a common 
law misdemeanour. See title CRIMINAL LAW AND PROCEDURE. 

(h) R. v. Price (1884), 12Q. B. D. 247; B. v. Stephenson (1884), 13 Q. B. D. 331. 

(‘) Williams vy. Williams (1882), 20 Ch. D. 659. 

_ (y) Anatomy Acts, 1832 and 1871 (2 & 3 Will. 4, c. 75 (see particularly ss, 
7, 8); 34 & 35 Vict. c. 16).. See further, title MEDICINE AND PHARMACY. 
(kK) Cremation Regulations, 1903, r. 3; and see p. 571, post. 
(7) The matter is complicated by the circumstance that a dead body left 
-anburied will generally give rise to a nuisance, and that there are of course 
sduties to obviate or remedy such a nuisance which practically involve the duty 
of disposing of the body. These duties are, however, from a legal point of 
view, distinct from the duties referred to in the text. is 
' (m) 2 Bl. Com. 508; and see the cases referred to pp. 406, 407, post, as to 
funeral expenses. | . 
_ (n) Jenkins vy. Tucker (1788), 1 Hy. BL 91; Ambrose v. Kerrison (1851), 10 

C. B. 776; Bradshaw v. Beard (1862), 12 ©. B. (w. 8s.) 344, all relating to 
'the recovery of funeral expenses from the husband. And see Clark v. London 
' General Omnibus Co., Ltd., [1906] 2K. B. 648, C. A., per FARWELL, L.J., at p. 663. 

(0) R. v. Vann (1851), 2 Den. 325, where the father of a deceased child was 

indicted for failing to bury it, and the court, while expressing the opinion 
‘that it was the duty of a parent, if of sufficient means, to provide ‘‘ Christian ”’ 
‘burial for his child (by which, however, they must be taken to have 
meant no more than that it was his duty to dispose ofthe body with decency, 
see p. 404, ante), held that the defendant’s want of means was a defence, and 
would have been a defence even if the indictment had been for nuisance arising 
from the unburied body, although the defendant could have obtained the neces- 
sary money from the poor law authorities on loan, as the defendant was not 
bound to incur a debt. The opinion expressed in this case was, however, 
doubted in Clark v. London General Omnibus Co., Lid., supra, where it was 
suggested that the obligation on a father to bury his child may be a moral 
obligation only. : ss 

(p) R. v. Stewart, supra. 

(q) See R. v. Vann, supra. 

(r) See R, v. Sharpe (1857), 26 L. J. (mM. ¢.) 47, per ERLE, J., at p. 48. No 
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SecT.1. the body rights to the possession of the body until it is disposed 
Duty to of(s). A creditor is not entitled to retain the dead body of his 
ae of debtor as security for his debt (t). 


Sect. 2.—Funeral Expenses. 


Allowanceout 883. Proper funeral expenses are payable out of the property of 

of deceased’s the deceased in priority to any other charges (uw); and the 

estate. i ° s ; 
executor will accordingly be allowed in respect of funeral expenses 
such amount, but such amount only, as is reasonable in the 
circumstances, regard being had, inter alia, to the position in life 
of the deceased. Less will, however, be allowed where the estate 
is insolvent, at any rate if the executor knew or had reason to 
suspect that the estate was insolvent, than in the case of a solvent 
estate (w). The amount that will be allowed in the case of a solvent 
estate may be affected by the terms of the will (x). 


Payment of 854. An undertaker who performs a funeral suitable to the 
undertaker position and circumstances of the deceased may recover his 
reasonable charges from the executor of the deceased, having assets, 
without any specific contract (y), unless he has given credit to 
another, in which case the executor is not liable to the under- 
taker (a), but is liable to repay the person who employed the under- 
taker (6). 
If, however, the heir of a deceased intestate employs and 


doubt, however, a dead body may in some circumstances be the subject of 
property, e.g.,1n the case of a mummy. The shroud in which a dead body is 
wrapped remains the property of the person to whom it previously belonged, 
and should be described accordingly in an indictment for stealing the shroud 
after burial (Haynes’ .Case (1614), 12 Co. Rep. 113). 

(s) 2 Bl. Com. 508, as explained in Williams v. Williams (1882), 20 Ch. D. 659, 
per Kay, J., at p. 664. ‘The right is spoken of in that case as being the right 
of the executors; but no doubt other persons charged with the duty of disposing 
of the bodies of the dead have similar rights, e.g., a husband in the case of a 
dead wife. : 

(t) R. v. Fox (1841), 2 Q. B. 246; &. v. Scott (1842), 2 Q. B. 248, n., decided 
with reference to an attempt on the part of a gaoler to detain, on account of 
pecuniary claims, the body of a debtor. dying in prison. See also Ayl. 
Par. 135. : 

(#) 3 Co. Inst. 202. See title ExEouTORS AND ADMINISTRATORS. 

| (w) See 2 Bl. Com. 508; Offiey v. Offley (1691), Prec. Ch. 26, 27; Stag v. Punter 

(1744), 3 Atk. 119, where £60 was allowed where the deceased was apparently 
of large means, though, as it proved, the solvency of the estate was at least 
doubtful ; Stacpoole v. Stacpoole (1816), 4 Dow, 209, 227; Hancock v. Podmore 
(1830), 1 B. & Ad. 260, where, in the case of a captain on half-pay whose 
estate was insolvent, £79 was held to be too much, and £20 was suggested as 
reasonable; Mdwards v. Edwards (1834), 2 Or. & M. 612, the headnote of which 
appears to be inaccurate; Bridge v. Brown (1843), 2 Y. & C. Ch. Cas. 181; and 
compare Mullick v. Mullick (1829), 1 Knapp, 245. The former strictness of the 
common law as to the allowance in the case of an insolvent estate (as to which 
see Shelly’s Case (1693), 1 Salk. 296, and Stag v. Punter, supra) is now relaxed. 
See Ldwards vy. idwards, supra. 

(x) See Paice v. Canterbury (Archbishop) (1807), 14 Ves. 364, at p. 372. 

(y) Tugwell v. Heyman (1812), 3 Camp. 298; Ambrose v. Kerrison (1851), 
10 C. B. 776. 

(a) Mogers v. Price (1829), 3 Y. & J. 28; Brice v. Wilson (1884), 3 Nev. & 
M. (x. B.) 512. 

(b) Seo Green v. Salmon (1838), 8 Ad. & Jil. 348, 
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voluntarily pays the undertaker, he cannot recover the amount so 
paid out of the personalty (c). 

As the estate of the deceased is chargeable with the funeral 
expenses, administration will in a proper case be granted fo the 
undertaker as a creditor in respect of such expenses (d). 


855. A husband is liable for the funeral expenses of his wife, 
at any rate if she leaves no property, even though he may have 
separated from her altogether, and though she be buried without 
his knowledge or request; and he is equally liable whether the 
person who’ causes the body to be buried is an undertaker or any 
other person(e). But a husband who is his wife’s executor is 
entitled to retain out of her estate the expenses of her funeral, 
although her will contains no charge of debts or funeral expenses 
and the estate is insolvent (/). 


856. An infant widow whose husband dies without leaving assets 
is liable on a contract for the funeral expenses of her deceased 
husband; but it would seem that an infant is not liable upon a 
contract for the burial of his parent (4). 


857. The funeral expenses of a: person who has been killed by 
the negligence of another appear to be in no case recoverable from 
the latter either under the Fatal Accidents Act, 1846 (hk), or at 
common law (2). 

There are statutory provisions as to the funeral expenses of 
sailors dying while on service, the effect of which is, shortly, to 
cast the expense on the shipowner if the sailor dies from injuries 
received in the service of the ship and to provide for the deduction 
of such expenses from the sailor’s wages in other cases (7). 


Part I1—Churchyards and Burial in 
GChurchyards. 


Scr. 1.—Property etc. in Churchyards. 


858. There is in most parishes a burial ground, usually 
adjoining the parish church, which is recognised as the parish 





(c) Coleby v. Coleby (1866), 12 Jur. (N. S.) 496. 

(d) Newcombe v. Beloe (1867), L. R. 1 P. & D. 314; Re Fowler (1852), 16 Jur. 
894, 

(e) Jenkins v. Tucker (1788), 1 Hy. Bl. 91; Ambrose v. Kerrison (1851), 10 
C. B. 776; Bradshaw v. Beard (1862), 12 C. B. (N. s.) 344. 

(f) Re M‘Myn (1886), 33 Ch. D. 575. 

(g) Chapple v. Cooper (1844), 138 M. & W. 252. 

(h) 9 & 10 Vict. c. 93 (Lord Campbell’s Act). 

(¢) See Clark v. London General Omnibus Co., Lid., [1906] 2 K. B. 648, C. A., 
following Osborn v. Gillett (1873), L. R. 8 Exch. 88, and overruling Bedwell v. 
Golding (1902), 18 T. L. R. 486. 

(7) Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), s. 207 (1), (5). As to 
the application of the section, see 7bid., ss. 260—266, and the definition section, 
ibid., s. 742. See generally, title SHIpring aND NAVIGATION. 
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churchyard, and, unless closed for burials by Order in Council (h), 
constitutes the ordinary place of sepulture for the parishioners. 
It 1s proposed in the present part of this title to deal with certain 
branches of the law relating to such burial grounds, which it will 
be convenient to term parish churchyards, and to burial therein, 
and incidentally to some extent with the law as to burial in 
consecrated ground generally. 

What conditions must be fulfilled in order that a burial 
ground should constitute a parish churchyard cannot be stated 
with certainty. Consecration, actual or presumed, appears to be 
essential, and there must, no doubt, be an intention that the ground 
should become a parish churchyard (l). If a burial ground has 
been recognised for any length of time as a parish churchyard, the 
presumption arises that the necessary conditions have been ful- 
filled. In some cases statutory provisions prevent there being 
any question as to whether a burial ground is a_ parish 
churchyard (m). 


859. Where a parish has no rector, or the rector is himself the 
incumbent, the freehold of the parish churchyard is, normally at 
least, in the incumbent. Where, however, there are both a rector 


‘and an incumbent, it seems that normally, in the case of an 


ancient churchyard, the freehold is in the rector (n), but that in 


(k) See pp. 526 e¢ seq., post. 

The question was touched upon in argument in Stewart v. West Derby 
Burial Board (1886), 34 Ch. D. 314, 383. 

(m) £.g., the enactments in aid of the provision of churchyards referred to 
at pp. 432 et seq., post. 

(n) That, apart from statutory provisions, the freehold is primdé facie in the 
parson, to use the general expression, is clear (Com. Dig. tit. Esglise, G. 1 ; 
Degge’s Parson’s Counsellor, 7th ed., p. 230). But, while the better opinion 
seems to be that, where there is a rector distinct from the incumbent, the 
freehold is, in the absence of statutory provisions to the contrary, in 
the former (see Greenslade v. Darby (1868), L. R. 3 Q. B. 421; Walter v. 
Mountague (1836), 1 Ourt. 253, per Dr. LusHiInatTon, at p. 260; Griffin v. 
Dighton (1864), 5B. & S. 93, per CockBurn, C.J., at p. 103), there is some 
authority for the view that the freehold is in the incumbent, at least in the case 
of a vicar, and not in the rector (Com. Dig. tit. Cemetery, A. 2; Stephen’s 
Commentaries, 14th ed., Vol. II., p. 679, repeating a statement contained in 
earlier editions; St. Botolph-without-Aldgate (Vicar) v. Parishioners, [1892} 
P. 161, yer Dr. Tristram, at p. 167). In Stewart v. West Derby Burial 
Board, supra, Kay, J., at p. 333, appeared disposed to accept the state- 
ment in Stephen’s Commentaries, and referred to Champneys v. Arrowsmith 
(1867), L. R. 3 C. P. 107, Ex. Ch., as an authority for the same view. In the 
last cited case, however, though the freehold was taken to be in the vicar, it 
did not appear whether there was a rector or not, and the point was not dis- 
cussed, nor was the churchyard in fact an ancient churchyard. And later 
in Batten v. Gedye (1889), 41 Ch. D. 507, Kay, J., seems to have considered 
that the freehold of an ancient churchyard was or might be in the lay rector. 
It seems that when by the sentence of consecration the landowner renounces 
all right and title to the land the freehold may thereupon become by operation 
of law vested in the parson (see Campbell y. Liverpool Corporation (1870), L. R. 
9 Hg. 579) ; but that the freehold of consecrated ground can be in others, eg., in 
trustees, is clear (see the Burial Ground Act, 1816 (56 Geo. 3, c. 141), s.4; and 
p. 445, post), and tho fact that the freehold was in trustees would probably not 
in itself prevent the burial ground from being a parish churchyard (Stewart v. 
West Derby Burial Board, supra). 
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the case of a churchyard consecrated in modern times the freehold is 
normally, by.virtue of various statutory provisions, in the incumbent 
as distinguished from the rector (0). 

The rector or incumbent in whom the freehold is vested may 
Maintain an action for trespass, in case of an unauthorised inter- 
ference with the churchyard, by virtue of his rights as freeholder (pp). 


860. The right to the herbage and, subject to what is said 
below, to the trees in the churchyard is in the incumbent if the 
freehold is vested in him; and in the case of a vicarage the pre- 
sumption from general practice and usage is that such right forms 
part of the vicar’s endowment, though the freehold may be in the 
rector ; but the right is primd facie in the rector when he is the 
freeholder, and the incumbent is a perpetual curate (q). 

The rector or incumbent is not, however, at liberty to fell the 
trees inadvisedly, or for purposes other than the repair of the 
church and the like (7). If he does so, he may be restrained by 
injunction at the instance of the patron of the living (s), and may 
possibly be liable to indictment (¢). . 

Hiven where the freehold is in the rector, the incumbent is 
entitled to the. possession of the churchyard for the purposes of 


(0) Some of the enactments enabling new churchyards to be provided 
contain provisions for the vesting of the freehold in the incumbent. See pp. 439, 
440, 444, post. See also the general provisions in the Burial Ground Act, 1816 
{56 Geo. 3, c. 141), s. 4, referred to at p. 445, post. 

(p) Y. B. 11 Hen. 4, 12 a, pl. 25; and see Batten vy. Gedye (1889), 41 Ch. D. 
507, per Kay, J., at p. 516. 

(7) Greenslade v. Darby (1868), L. R. 3 Q. B. 421; and see Cox v. Ricraft (1757), 
2 Lee, 3738; Lynd. lib. 3, tit. 28, De Communitate Ecclesiz, p. 267. In 
2 Roll. Abr., p. 337, it is said that the right is in the vicar as between him 
and the rector; but Bellamte’s Case (1615), 1 Roll. Rep. 255, which is cited with 
reference to the proposition, appears only to show that the question is triable 
at law, and not in the Kcclesiastical Court. The case is cited on this point 
in 2 Roll. Abr., p. 311. See the note in 1 Gib. Cod., pp. 207, 208. Under 
the Incumbents Act, 1868 (381 & 32 Vict. c. 117), perpetual curates are 
now in almost all cases styled vicars, but the Act does not alter their legal 
position. : 

(r) By a document sometimes referred to as 35 Edw. 1, stat. 2 (printed in 
the Statutes Revised, 2nd ed., Vol. L., p. 79, as among. statutes of uncertain 
date), but which is referred to by Lord Coxz in his note on Liford’s Case (1614), 
11 Co. Rep. 46 b, at p. 49b, as a treatise declaratory of the common law, it.is 
declared that the parson shall not fell the trees ‘‘ undiscreetly, but only when the 
chancel of the church doth want necessary reparations, nor shall convert them 
to any other use by any other means, unless the body of the church do likewise 
want reparations, and the parsons do of charity think good to give of those trees 
to the parishioners wanting them.” In Strachy v. Francis (1741), 2 Atk. 217, 
however, Lord HaRDWIOKE said that a rector might cut the timber for repairing 
the parsonage-house as well as the chancel, and mentioned also the repair 
of pews belonging to the rectory, and obtaining botes for repairing barns 
and out-houses belonging to the parsonage, as purposes for which the timber 
might be felled; but in Greenslade v. Darby, supra, BLACKBURN, J., 
doubted whether Lord HarDWICKE was speaking of trees in a churchyard. See 
also A.-G. v. Warren (1844), Cripps’ Law of the Church and Clergy, 6th ed., 
pp. 434, 438. 

(s) Strachy v. Francis, supra; and see Bradly v. Stratchy (1740), .Barn. (cH.) 
bee Knight v. Mosely (1753), Amb. 176; Sowerby v. Fryer (1869), L. R. 8 Eq. 

(t) See Cox v. Ricraft, supra, per Sir G. LEE, at p. 375. 
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burials etc., and in respect of such possession may maintain trespass 
against a wrong-doer (w). 

Certain powers of control over the churchyard may be exercised 
by the churchwardens for the avoidance of disturbance or irreverent 
conduct therein, though these powers are very ill defined (a). 


861. The interest which the parson has in the churchyard as 
freeholder appears to be sufficient to qualify him, other conditions 
being satisfied, as a parliamentary elector in respect of the owner- 
ship qualification (0). 

The parson appears, however, not to be “ owner” of the church- 
yard within the meaning of statutory definitions of ‘‘ owner,” such 
as those applicable to the interpretation of the Public Health Acts 
and the Metropolis Management Acts, to the effect that ‘“‘ owner ” 
means the person receiving the rack-rent of the premises, or who 
would receive the rack-rent if the premises were let at a rack- 
rent (c). 

An incumbent in whom the freehold is vested is the “ occupier’’ 
of the churchyard ; and, if the occupation is of value by reason 
of his receiving a-net income from fees in respect of exclusive 
rights of burial or rights of erecting monuments etc. in the church- 
yard, he is rateable accordingly (d). 


862. An unauthorised interference with the churchyard, whether 
on the part of the rector or incumbent or others, is an offence against 
ecclesiastical law (e). And in a proper case a civil court will 
grant an injunction to restrain an interference with the church- 
yard that would constitute an offence against ecclesiastical law (/). 
Such. an injunction will be granted at the instance of the 


(w) See Jones v. Hilis (1828), 2 Y. & J. 265; Griffin v. Dighton (1864), 5 
B. & 8. 938; Greenslade v. Darby (1868), L. R. 3 Q. B. 421. The first two of 
these cases relate to the church, and it is not altogether clear how far in the 
respect in question the position of the churchyard is the same as that of the 
church. . . 

(a) See Ecclesiastical Courts Jurisdiction Act, 1860 (23 & 24 Vict. c. 32), 8. 3; 
and p. 422, post: See also Marriott v. Tarpley (1838), 9 Sim. 279; Lx parte 
Blackmore (1830), 1 B. & Ad. 122, per LITTLEDALE, J., at p. 124 ; Jones v. Ellis, 
supra; Worth v. Terrington (1845), 138 M. & W. 781; Zaylor v. Timson (1888), 
20 Q. B. D. 671. 

(b) See Kirton v. Dear (1869), L. R.5 C. P. 217; Beswick v. Alker (1872), 
L. R.8 C. P. 265; Vickers v. Selwyn (1903), 89 L. T. 747; Wolfev. Surrey County 
Council (Clerk), [1905] 1 K. B. 439, decided with reference to the parson’s free- 
hold in the church. See title ELECTIONS. 

(c) Public Health Act, 1875 (88 & 39 Vict. c. 55), s. 4; Metropolis Manage- 
ment Act, 1855 . & 19 Vict. c. 120), s. 250. See Angell v. Paddington Vestry 
(1868), L. R. 3 Q. B. 714, decided with reference to a church, and explained in 
Wright v. Ingle (1885), 16 Q. B. D. 379, 0. A.; BR. v. Lee (1878), 4 Q. B. D. 
75, also decided with reference to a church. 

(d) North Manchester Overseers v. Winstanley, [1908] 1 K. B. 835, C. A. 

(ec) See Bennett v. Bonaker (1828-9), 2 Hag. Kec. 25, 3 Hag. Hee. 17; Burgoyne 
v. L’'ree (1829), 2 Wag. Ice. 456, 662 ; Walter v. Mountugue (1836), 1 Ourt. 253, 
a case of forming a footpath across a churchyard and inaking a new gate to it; 
Marriott v. Tarpley, supra; Batten v. Gedye (1889), 41 Ch. D. 507; and see 
also the cases cited as to monuments and vaults pp. 416 e¢ seq., post. See title 
ECCLESIASTICAL Law. 

(/) Marriott v. Tarpley, supra. 
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churchwardens (g), but, in view of the remedies available in the 
Keclesiastical Court, not -at the instance of a parishioner (h). 

A faculty for the making of alterations etc. in the churchyard 
may be granted in spite of the opposition of the incumbent or 
rector, and notwithstanding that such incumbent or rector is 
the freeholder (2); and such a faculty would, it seems, override the 
rights of the rector or incumbent as freeholder (x). 


863. In a particular parish, by immemorial usage, the incumbent 
or the owner of particular land may be bound to maintain the 
churchyard and its fences. And such a duty, it seems, is enforce- 
able by indictment, or, if the liability is not denied, by proceedings 
in the Ecclesiastical Court (J). 

In general, however, it was the duty of the churchwardens to see 
that the churchyard and its fences were kept in proper repair, and 
this duty was enforceable at law so long as the payment of church 
rates, upon which the burden of repair fell, was compulsory (m). 
Since the abolition of compulsory church rates, the duty of church- 
wardens is limited to effecting repairs out of such funds as may 
be available for the purpose from voluntary church rates or 
subscriptions, and has ceased to be a legal obligation ((n). 

Statutory power is vested in the Ecclesiastical Commissioners 
(as successors of the Commissioners for the execution of the Church 
Building Acts(o)), if they think fit, to alter, repair, pull down, and 


(q) Marriott v. Tarpley (1838), 9 Sim. 279. 

(h) Batten v. Gedye (1889), 41 Ch. D. 507. 

(i) See Bulwer v. Hase (1803), 3 East, 217; Tattersall v. Knight (1811), 1 
Phillim. 232; Rich v. Bushnell (1827), 4 Hag. Ecc. 164; Rugg v. Kingsmill (1867), 


L. R.2P. C. 59; Keet v. Smith (1876), 1 P. D. 78. Some of these cases relate 


to the church itself ; but im this respect the church and churchyard appear to be 
in the same position. 

(k) This seems to be the better opinion ; see Cripps’ Law of the Church and 
Clergy, 6th ed., p. 429, referring to the question of monuments in the church. 
The point has, however, never been definitely decided. It was raised as 
regards a church in Bulwer v. Hase, supra, where the court refused to pro- 
hibit, at the instance of the rector, proceedings for the grant of a faculty for 
‘stopping up a window, but without deciding whether the faculty, if granted, 
, would override the rights of the rector in respect of his freehold. See, however, 
Frances y. Ley (1615), Cro. Jac. 366, also reported sub nom. Day v. Bedding/fied, 
Noy, 104; and note (a), p. 415, post. 

(4) See Claydon Churchwardens v. Duncombe (1638), 2 Roll. Abr. 287, tit. 
Prohibition, 52, where on a denial of the liability a prohibition went to restrain 
proceedings in the Ecclesiastical Court against a landowner alleged to be liable to 
repair the churchyard; &. v. Reynell (1805), 6 East, 315, where a new trial was 
refused in a case where the vicar had been indicted for non-repair of a church- 
yard for which he was alleged to be able, and had been acquitted. 

(m) In 2 Co. Inst. 489 it is said that the parishioners ought to repair the 
inclosure of the churchyard, a statement which may be taken to mean that 
it was their duty to contribute through the church rate to the, expense. See 
Canones Ecclesiastici (1603), 85. See also Walter v. Mountague (1836), 1 Curt. 
253, per Dr. LUSHINGTON, at p. 260. 

(n) The abolition of compulsory church rates was effected by the Compulsory 
Church Rate Abolition Act, 1868 (31 & 32 Vict. c. 109), the effect of which is 
(except in certain cases specially provided for) to make the payment of church 
rates voluntary, and thus to relieve churchwardens from the absolute duty of 
providing for the upkeep of church fabrics and ornaments. As tothe maintenance 
of closed churchyards, see pp. 529 et seq., post. 

(0) Church Building Commissioners (Transfer of Powers) Act, 1856 (19 
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rebuild, or order or direct to be altered, repaired, pulled down, and 
rebuilt, the walls or fences of any existing (p) churchyard or burial 
ground of any parish or chapelry, and to fence off with walls or 
otherwise any additional or new burial ground set out or provided 
by virtue of the Church Building Acts; and also to stop up and 
discontinue or alter or vary, or order to be stopped up and dis- 
continued or altered or varied, any entrance or gate leading into 
any churchyard or burial ground, and the paths, footways, and 
passages into, through, or over the same, as to them may appear 
useless and unnecessary, or as they shall think fit to alter or vary, 
provided that the same be done with the consent of any two justices 
of the peace of the county, city, town, or place where any such 
entrance, gate, path, or passage shall be stopped up or altered, and 
on notice being given in the manner and form prescribed by the 
Highway Act of 1815 (q). 


Sect. 2.—Consecration of Churchyards and Burial Grounds. 


864. When land is to be consecrated for a churchyard or burial 
ground (7), the bishop and chancellor of the diocese attend upon 
the land, and a special service of consecration is held, which varies 
somewhat in different dioceses, but the effective part of which is the 
act or sentence of consecration, which is read by the chancellor and 
signed by the bishop (s). 

The total amount of the fees payable when a church and burial 
ground are consecrated together is twelve guineas, and when a 
cemetery is consecrated alone ten guineas (¢). 


865. Where any ground adjoining an existing (w) churchyard 
has been or is added thereto, the bishop of the diocese may if he 
thinks fit, at the churchyard or in the church to which it belongs, 
by his own hand or by the hand of any bishop of the Church of 
England lawfully appointed as his commissary, sign an instrument 


& 20 Vict. c. 55), s. 1. As to the Ecclesiastical Commissioners, see title 
ECCLESIASTICAL Law. : 

(yp) As the words “existing churchyard” here used appear to be contrasted 
with ‘‘any churchyard”’ later in the section, it 1s probable that this part of 
the section applies only to churchyards existing in 1819, the date of the Act. 

(gq) Church Building Act, 1819 (59 Geo. 3, c. 134), s. 39. The statute of: 
1815 (55 Geo. 3, oc. 68) referred to is repealed by the Highway Act, 1835. 
(56 & 6 Will. 4, c. 50), s. 1 (see title HiGHWAyYs, STREETS AND BRIDGES); but 
its provisions as to notices remain applicable to proceedings under s. 39 of the 
Church Building Act, 1819 (2. v. Stock (1888), 8 Ad. & El. 405; &. v. Ark- 
wright (1848), 12 Q. B. 960). There is no appeal against an order of the Com- 
missioners under s. 39 of the Act of 1819, for that section cannot be read as 
incorporating the provisions of the Act of 1815 as to appeals (J. v. Stock, supra). 
It is essential to the validity of the order that notice should be duly given 
before the order is made (2. v. Arkwright, supra). 

(r) Except where, in cases where it 1s available, advantage is taken of the 
statutory method referred to at p. 413, post. 

s) As to the form of service etc., see title EcoLEsIAsrTioAL Law. 

i ‘The feos are fixed by a table settled by the two archbishops and the Lord 
Chancellor and confirmed by Order in Council of December 10, 1895, under the 
Pluralities Act, 1838 (1 & 2 Vict. c. 106), s. 181, and the Ecclesiastical Fees 
Act, 1867 (30 & 381 Vict. c. 185). Sce Statutory Rules and Orders revised to! 
1903, Vol. TV., Ecclesiastical Ices, 1. 

(u) This probably means existing for the time being. 
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declaring or recording the consecration of such ground, without the 
presence of the chancellor or registrar of the diocese being necessary. 
The signature of the bishop to such instrument 1s to be attested by 
the chancellor, or by a surrogate, or by any two clergymen of the 
diocese, and is to be in the following form, indorsed on a plan of 
the ground so added: “I, A. B., Bishop of , do hereby declare 
and record the ground added to the churchyard of , as on the 
within plan, to be consecrated ground and part of the said church- 
yard.” Such instrument so signed and attested, on being deposited 
in the registry of the diocese, has the same effect as a sentence of 
consecration (a). 

In such case no officer of the bishop or of the diocese is to receive 
any fee for attendance at the consecration, or any allowance for 
travelling or for attendance (b); but a fee of five shillings 1s payable 
to the registrar for the deposit of the instrument of consecration (c). 


Secr. 3.—Right of Burial. 


866. Every parishioner and inhabitant of a parish and every 
person dying within the parish has the right to be buried in 
the parish churchyard or burial ground (d). The right is enforce- 


(a) Consecration of Churchyards Act, 1867 (30 & 31 Vict. c. 183), s. 1. 
Land may “adjoin” an existing churchyard within this section, though 
paar a it by a highway (Le Bateman (Baroness) and Parker, [1899] 
1 Ch, 599). 

(b) Consecration of Churchyards Act, 1867 (30 & 31 Vict. c. 133), s. 2. 

c) Ibid., s. 3. . 

! iA While the existence of the right is clear, the authority as to the persons 
by whom it is enjoyed is meagre. In Com. Dig. tit. Cemetery, A. 2, the 
\inclosure of the churchyard 1s spoken of as ‘‘ belonging”’ to the ‘‘ parishioners,” 
‘but this appears to mean only that the duty of inclosing the churchyard and of 
repairing the walls etc. rests upon the parishioners; see Com. Dig. tit. 
|Prohibition, G. 3; and in Com. Dig. tit. Cemetery, B., it is said that ‘every 
iperson may have. burial in the churchyard [sc. of the parish] where he dies.” 
jin’ Degge’s Parson’s Counsellor, 7th ed., p. 175, there is a similar state- 
‘ment, and also a quotation from the canon law: ‘‘ubi decimas persolvebat 
‘vivus sepeliatur mortuus.” In Hw parte Blackmore (1830), 1B. & Ad. 122, 
‘the right was spoken of as being that of the ‘‘ parishioners,” and in Hughes 
iv. Lloyd (1888), 22 Q. B. D. 157, as being that of the inhabitants or residents. 
The right is referred to in statutes in various ways, e.g., 1n the Burial Acts it 
is spoken of in some cases as the right of the ‘‘ parishioners and inhabitants,” 
in others as the right of the parishioners and persons dying in the parish, while 
in s. 2 of the Church Building Act, 1827 (7 & 8 Geo. 4, c. 72), it 1s spoken of 
as the right of persons dying in the parish. In the enactments mentioned at 
pp. 540, 541, post, it seems to be assumed that the right extends to paupers 


chargeable (apart from the modern legislation as to chargeability to unions) to. 


the parish. 

To speak of the deceased as having a right of burial involves some laxity of 
language, but the expression is convenient and sanctioned by usage. 

Formerly perscns unbaptised or excommunicate or felo de se were excluded 
from Christian burial (see p. 421, post), and as, according to ecclesiastical law, 
no one could be buried in consecrated ground without the Church service (Kemp 
v. Wickes (1809), 3 Phillim. 264, at p. 295), they might thus be excluded from 
burial in the parish churchyard. But the ecclesiasticallaw was never allowed 

. to prevail over the common law right so as to exclude such persons from burial 
in the churchyard (&. v. Taylor (1721), Burn, Ecclesiastical Law, Vol. I., 
p: 258, cited in Andrews v. Cawthorne (1745), Willes 536, at p. 538, where it 
was held that an information could be granted against a parson for opposing 
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able at common law and not merely in the LIcclesiastical 
Court (¢). 

Jf a parish ig divided into ecclesiastical districts under the 
Church Building Acts, and there is no burial ground within any 
such district, then, until a burial ground has been provided, the 
bodies of persons dying within such district may be interred in the 
cemetery of the parish church in all respects as if such division 
had not taken place(f). But when any such district which has 
become a new parish by virtue of the New Parishes Act, 1856 (y), 
has a burial ground of its own, the inhabitants of the district lose 
the right of being buried in the churchyard of the mother parish (h). 


867. Strangers to the parish, that is, persons not connected 
with the parish so as to have the right of burial under discussion, 
are in practice not infrequently buried in the parish churchyard 
with the permission of the incumbent and churchwardens, and it 
seems that such burials do not necessarily involve any breach of the 
common law or of ecclesiastical law(z). The common practice of 
incumbents to allow strangers to be buried in the churchyard 
without obtaining the consent of the churchwardens is not 
supported by any authority (hf). 

The burial of strangers to the parish in the parish churchyard 
without a faculty in that behalf, however, if it causes actual incon- 
venience to the parishioners, is an offence against ecclesiastical 
law (l), and might probably be restrained by injunction (m). 





the burial of an unbaptised parishioner in the churchyard, though the Court of 
KXing’s Bench refused to interpose as to the reading of the service over the 
deceased). Now s. 13 of the Burial Laws Amendment Act, 1880 (43 & 44 
Vict. c. 41), makes it clear that such persons have the right of burial in the 
churchyard, though not with the full Church service ; see pp. 421, 428, post. 

(e) k. v. Laylor (1721), Burn, Ecclesiastical Law, Vol. I., p. 258, cited in 
Andrews v. Cawthorne (1745), Willes, 536, at p. 538; and see £&. v. Coleridge 
(1819), 2B. & Ald. 806, 

(7) Church Building Act, 1827 (7 & 8 Geo. 4, c. 72), s. 2, the operation of 
which, though confined in terms to cases where districts have been created under 
the Church Building Act, 1818 (58 Geo. 3, c. 45), appears to be extended by the 
Church Building Act, 1845 (8 & 9 Vict. c. 70), s. 25, to all districts created 
under any of the Church Building Acts. In Bliss v. Woods (1831), 3 Hag. Hcc. 
486, at p. 521, Sir J. NicHoxt spoke of s. 2 of the Act of 1827 as ‘hardly 
required.” See also Hughes v. Lloyd (1888), 22 Q. B. D. 157. 

(g) 19 & 20 Vict. c. 104. As to this Act, see title HooLEsIastTicaL Law. 

(h) Hughes v. Lloyd, supra. 

(7) See Bardin v. Calcott (1789), 1 Hag. Con. 14, where Lord STowE tt (then 
Sir W. Scort), at p. 17, would appear to have regarded the incumbent and 


‘ churchwardens as competent to give permission for the burial of strangers to 


the parish in the churchyard, though saying that the permission should be 
sparingly granted. See also Littlewood v. Williams (1815), 6 Taunt. 277; Nevill 
v. Bridger (1874), L. R. 9 Exch. 212. 

(k) See A.-G. v. Strong, (1868), referred to in 1 Seton’s Forms of Judgments 
and Orders, 6th ed., p. 559. See note (m), infra. 

(7) See Burn, Hcclesiastical Law, Vol. I., p. 258, referring to an unreported 
case of Llarrow-on-the-Liilk Churchwardens ; Littlewood v. Williams, supra. 

(m) In A.-G. v. Strony, supra, an interim injunction (afterwards made 
perpetual by consent) was granted restraining an incumbent from permitting 
the burial of strangers in the parish churchyard without the consent of the 
churchwardens and parishioners; but the case is not reported, and the circum- 
stances in which the injunction was granted do not appear. 
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868. The right to burial does not entitle the representatives of 
‘the deceased to insist upon the burial of the deceased in any par- 
ticular part of the churchyard (n), and there cannot be a good 
custom entitling the inhabitants of a particular parish to be buried 
as near as possible to their ancestors (0). 


869. The right of burial extends only to burial*in an ordinary 
manner. Thus, it does not carry with it a right to the erection 
of a monument (pp), or the construction of a vault (qg). And, 
while the right of burial is, as has been said, enforceable at 
common law, the question as to the particular manner of burial is 


within the exclusive cognisance of the Ecclesiastical Court (r). The 


Keclesiastical Court will in general treat burial in an iron coffin as 
proper, provided that a reasonable payment is made in respect of 
the privilege (s). | 


SEcT. i Bisa in Churches. 


870. Parishioners and others entitled to a right of burial in 
the parish churchyard have not, as such, any right to burial within 
the church (¢). And it seems that the construction of a vault 
for burial under a church, and possibly the burial of a body 
in the church apart from the construction of a vault, without a 
faculty in that behalf, even with the consent of the incumbent 
or rector in whom the freehold is vested, is an offence against 
ecclesiastical law. A faculty may issue for the purpose notwith- 
standing the opposition of the incumbent or rector, and such 
a faculty would apparently override the rights of the incumbent 
or rector as freeholder (a). And, on the other hand, a rector in 
whom the freehold is vested is not entitled as of right to the 


(n) Ex parte Blackmore (1830), 1 B. & Ad. 122. It was said in this case that 
the discretion as to the particular part of the churchyard in which a burial 
should take place was in the incumbent and churchwardens. But the question 
as to the person or persons with whom the decision ultimately rests, e.g., in 
case of difference between the incumbent and churchwardens, or where 
there are other interests in the churchyard besides those of the incum- 
bent and churchwardens, was not under consideration. See also North 
Manchester Overseers v. Winstanley, [1908] 1 K. B. 835, O. A., per Barnzs, P., 
at p. 842. : : 

(0) Fryer v. Johnson (1755), 2 Wils. 28. 

(p) See pp. 416, 417, post. 

(q) See p. 419, post. 

(r) RB. v. Coleridge (1819), 2 B. & Ald. 806; Hx parte Blackmore, supra. 
See title EconEsIAsTicaL Law. 

(s) This seems to be the effect of the decision in Gilbert v. Buzzard (1820), 3 
Phillim. 335. 

(t) As to the history of the practice of burying in churches, see Kennett, 
Parochial Antiquities 591, 592; Gilbert v. Buzzard, supra; Rich v. Bushnell 
(1827), 4 Hag. Hee. 164, 171. : 

(a) See Rich v. Bushnell, supra; Rugg v. Kingsmill (1867), L. R. 2 P. C. 59; 
and see note (k), p. 411, ante. The resolution in the Star Chamber in Frances 
v. Ley (1615), Cro. Jac. 366, also reported sub nom. Day v. Beddingjfield, Noy, 
104, that ‘‘ neither the ordinary himself nor the churchwardens can grant licence 
of burying to any within the church but the parson only, because the soil and 
freehold of the church is only in the parson, and in none other,” cannot 
apparently now be regarded as law. 
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issue of a faculty authorising him to construct a vault under the 
church (0). 

A right of burial in a church may, however, be prescribed for ag 
belonging to a messuage (c). 


871. There are certain statutory prohibitions against burial in or 
near churches.’ - 

In the first place, there is a prohibition (which, however, does 
not extend to prevent burial in a vault wholly arched with brick 
or stone constructed for the purpose under the church or chapel, 
and to which the only access is by steps outside the church or 


chapel) against breaking the pavement or opening the soil within 


a church or chapel erected under the Church Building Acts for the 
purpose of burial, or constructing a grave in a cemetery or church- 
yard adjacent or belonging to the church or chapel within twenty 
feet from its external walls. Breach of this prohibition is punishable 
by penalties recoverable summarily (d). 

Again, no vault or grave may be constructed or made within the 
walls of or underneath any church or other place of public worship 
built in any urban district after August 81, 1848; and a breach 
of this prohibition entails liability to a penalty recoverable in an 
action of debt (e). 


Secor. 5.—Monuments in Churches and Churchyards. 


872. In strictness it would seem that a person who places a 
monument to the dead in a church or churchyard otherwise than 
in pursuance of a faculty in that behalf renders himself liable to a 
criminal suit in the Ecclesiastical Court (f); and there cannot, it 


(b) Rich v. Bushnell (1827), 4 Hag. Kec. 164. 

(c) Waring v. Griffiths (1758), 1 Burr. 440; Harvey’s Case, Co. Ent. 8, cited 
in Dawney v. Dee (1621), Cro. Jac. 605; 1 Gib. Cod. 453. ° 

(zd) Church Building Act, 1818 (58 Geo. 3, c. 45), s. 80. The prohibition 
does not apply to the burial of the ashes of a body that has been cremated (fe 
Kerr, [1894] P. 284). | 

(ec) Public Health Act, 1848 (11 & 12 Vict. c. 68), s. 83, repealed and re-enacted 
by s. 343 and Sched. V. of the Public Health Act, 1875 (388 & 39 Vict. c. 8d). 
Whether the prohibition attaches in the case of a church built after August 31, 
1848, but before the locality was included in an urban district, is not clear. 

) See Palmer v. Exeter (Bishop) (1724), 1 Stra. 576; Maidman v. Malpas 
(1794), 1 Hag. Con. 205; Beckwith v. Harding (1818),1 B. & Ald. 508; Seager 
v. Bowle (1823), 1 Add. 541; Rich v. Bushnell, supra. There are passages 
in the judgment of Lord SrowE uy (then Sir W. Scott) in Bardin v. Calcott 
(1789), 1 Hag. Con. 14, which might be understood as supporting the view 
that under some circumstances, at any rate by custom, the leave of the. 
churchwardens would be sufficient to completely legalise the erection of tomb- 
stones in a churchyard. But, unless, as seems improbable, there is some 
distinction in this respect between ordinary tombstones and more important 
monuments, the later cases cited above seem conclusively to negative this view. 
In Jlopper v. Davis (1754), 1 Lee, 640, it was said, with reference to a tombstone 
set up in a church, that ‘‘the tombstone was originally set up by a proper 
authority, it having been done with. the parson’s consent; for though the 
ordinary may interpose and order a monument to be taken down if it 1s 
inconveniently placed, yet if he does not interpose, the parson’s consent 1S 
sufficiont”’; but probably this means no more than that the Ecclesiastical Court 
will not necessarily order the removal of a monument merely because it was 1n 
the first instance erected without a faculty. See the reference to the case 1m 
Phillimore, Ecclesiastical Law, 2nd ed., Vol. I., p. 693. 
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seems, be a valid custom for the erection of such monuments in a 
particular church, even with the consent of the churchwardens or 
the like, without a faculty (g). In practice, however, a faculty is 
seldom sought in ordinary cases. The leave of the incumbent or 
churchwardens, or both, together with that of the rector where the 
freehold is vested in a rector other than the incumbent, is obtained, 
and is treated as sufficient authority without more (h). 

The placing of monuments in a church or churchyard without a 
faculty in that behalf is further an act of trespass, in respect of 
which the incumbent or rector, as the case may be, has a cause of 
action if his consent has not been obtained (t). 

Although, however, the consent of the incumbent, and of the rector 
also where his rights will be affected, should be sought before applica- 
tion is made for a faculty for the erection of monuments, the with- 
holding of such consent will not necessarily prevent the issue of a 
faculty (k); and the better opinion seems'to be that the faculty will 
justify the erection of the monument notwithstanding the rights of 
property of the incumbent or rector (/). 

An appeal to the superior Ecclesiastical Court hes from the 
decision of the ordinary with regard to the grant of a faculty for the 
erection of a monument (m). 

A faculty is not necessary to authorise the repair of a monument 
that has been lawfully erected (n). 


g) See Beckwith v. Harding (1818), 1B. & Ald. 508; Seager v. Bowle (1823), 1 
Ada 541. In the former of these cases, though Lord ELLENBOROUGH, C.J., at p. 
517, should perhaps be understood as having decided no more than that the par- 
ticular custom there set up for the churchwardens to erect monuments at their 
free will and pleasure was bad, BAYLEY, J., at p. 518, said that the custom was 
‘‘against the general rule of law, which requires the consent of the ordinary, and 
is therefore bad.” In Seager v. Bowle, supra, the High Court of Delegates 
ordered an allegation in the defendant’s pleadings to the effect that in the 
particular parish it had been usual and customary previous to the erection of 
any monument to obtain the consent of the minister and churchwardens, but 
not to apply for the consent of the ordinary except in particular cases, to be 
expunged, and thus, as explained in a note to the case by the learned editor 
at p. 554, may be taken to have expressed its final judgment that no practice 
can absolutely legalise the erection of a monument without a faculty. 

(2) In Maidman v. Malpas (1794), 1 Hag. Con. 205, where it was held that a 
criminal suit would he in the Hcclesiastical Court against one who had erected 
a monument in the chancel, without, it should be said, obtaining the consent of 
the incumbent or rector, Lord STowELL (then Sir W. Scorn) said at p. 208 : ‘‘There 
can beno question as to the jurisdiction of the court, which is established by its 
own decisions, and those of the temporal courts, that no monument can be erected 
without leave of the ordinary. All parishioners have aright to be buried in the 
churchyard without leave of the incumbent; but the permission of the or dinary 
is necessary before any monument can properly be erected. . The consent 
of the incumbent is taken on such occasions, and especially of the rector, for 


monuments in the chancel. A faculty likewise is required, though it is 


frequently omitted under the confidence reposed. in the minister, ‘and the 
Kcclesiastical Court is not eager.to interpose.” 
(¢) Beckwith v. Harding, ae 
(k) See p. 411, ante. 
(1) Ibid. 
(m) Cart v. Marsh (17838), 2 Stra. 1080; Bulwer v. Hase (1803), 3 Hast, 217. 
(n) Bardin v. Calcott (1789), 1 Hag. Con. 14, where it was said that the con- 


sent of the churchwardens should be asked where it was desired to repair a 


monument, but that the churchwardens would be bound to grant such consent. 
Bohs—Iiit. P 
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Even where a monument has been placed in a church or church- 
yard without due authority, its removal without a faculty is an 
offence against ecclesiastical law (0). 


873. The nature of an inscription proposed to be placed on a 
monument in a church or churchyard may constitute a ground for 
the refusal of a faculty for the erection of the monument (p). Or, 
again, the question of the propriety of an inscription on such a 
monument may in some cases be raised directly by a criminal suit 
in the Keclesiastical Court against a person who is alleged to have 
put up an inscription of an unlawful character (q). It is the duty 
of the incumbent to superintend the placing of inscriptions on 
monuments, but the discretion of the incumbent may be overruled 
by the ordinary or by the superior Ecclesiastical Courts, and a 
faculty granted without the incumbent’s consent, if such consent is 
unreasonably withheld (7). 


874. A monument set up in a church or churchyard remains the 
property of the person by whom it is set up during his life, and 
that person may accordingly sustain an action for trespass against 
anyone removing or defacing it (s); and it is said on high authority 
that after the death of the person setting it up the monument 
becomes the property of the heir of the deceased in whose honour 
it was erected, and descends to the heirs of the latter, as being in 
the nature of an heirloom, and at any rate that such heirs may 
sustain an action if the monument be interfered with (¢). | 

The alteration of monuments may, however, be authorised by 
faculty (w). 


(0) See Hutchins v. Denziloe (1792), 1 Hag. Con. 170, yer Lord StowELt (then 
Sir W. Scorr), at p. 172; Maidman v. Malpas (1794), 1 Hag. Con. 205, 212; 
and see Ritchings v. Cordingley (1868), L. R. 3 A. & EH. 113; Vincent v. Eyton, 

1897] P. 1. 
(p) See Keet v. Smith (1876), 1 P. D. 73, where on appeal to the Privy 
Council a faculty was ordered to issue in a case where the incumbent had 
objected to an inscription on the ground that it was proposed that a Wesleyan 
minister should be styled ‘‘Reverend”; Lgerton v. All of Odd Rode, [1894] P. 15. 

(q) Breeks v. Woolfrey (1838), 1 Curt. 880, where it was held that an inscrip- 
tion, ‘‘ Pray for the soul of J. Woolfrey. ‘It is a holy and wholesome thought to 
pray for the dead’ (2 Macc. xii. 46),”” was not open to objection as being contrary 
to the doctrines of the Church. This decision was distinguished in Hgerton 
v. All of Odd Rode, supra, where a faculty for a stained glass memorial 
window bearing the words ‘‘ De caritate tua ora pro animaH ...mortue... 


et proanimaJ ... mortui. . .” wasrefused. Andin Pearson v. Stead, [1903] 
P. 66, where a monument with the words ‘“‘ of your charity pray for the repose 
of the souls of W. —, also of G. —,” had been erected in a churchyard, a con- 


firmatory faculty for the retention of the monument was refused, and a faculty 
authorising its removal was granted. The circumstances were, however, of a 
special character. 

(r) Keet v. Smith, supra; Breeks v. Woolfrey, supra; Pearson v. Stead, supra. 

(s) Dame de Wyche’s Case (1469), ¥. B. 9 Edw. 4, 14 A, as explained in Corven 
v. Pym (1604), 12 Co. Rep. 105; Spooner v. Brewster (1825), 3 Bing. 136. 

(t) See Corven v. Pym, supra ; 3 Co. Inst. 202; 1 Co. Litt. 18 b; Frances v. 
Ley (1615), Cro. Jac. 366; also reported sub nom. Day v. Beddingjield, Noy, 
104; May v. Gilbert (1613), 2 Bulst. 150. In Hitchcock v. Walter (1838), 6 
Dowl. 457, an action of the kind was actually brought by the heir of the 
deceased, but the case is only reported on a point of pleading. 

(u) See Sharpe v. Lunsard (1830), 3 Hag. cc. 335, where a scheme for 
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Sxcr. 6.—Haclusive Rights of Burial. 


875. An exclusive right to the use of a particular part of the 
churchvard for the purposes of burial cannot be obtained without a 
faculty (a).- 

What has already been said (b) as to the erection of a monument 
without a faculty, as to the grant of such a faculty without the 
consent of the rector or incumbent, and as to the effect of a faculty 
granted without such consent, would appear to apply mutatis 
mutandis to the construction of vaults for burial in churches and 
churchyards (c). 

The rector or incumbent in whom the freehold is vested is not 
entitled as of right to the issue of a faculty for a vault which he 
desires to construct (d). 

The Ecclesiastical Court will, before granting a faculty for 
the reservation of an exclusive right of burial or the construction 
of a vault, require to be satisfied that what is proposed is not likely 
to be generally prejudicial to the parish, even though the issue of 
the faculty is not opposed(e). <A faculty cannot issue for a vault 
under a chureh which is not consecrated (/). 


876. A faculty for a vault or the reservation of a grave space 
may be limited in the same way as is usual in respect of pews “to 
the use of the family of A. B. so long as they continue parishioners 
and inhabitants ’”’ (g), or ‘‘ to A. B., his heirs and family” (2) ; anda 
faculty for the reservation of a grave space may, In a proper case, 
be granted to a non-parishioner (2). 

The grant of a faculty for a vault does not confer upon the grantee 
a freehold interest in the vault(). 


levelling a churchyard, and laying upright head and foot stones flat, was 

authorised by faculty. As to the alteration or removal of monuments in con- 

nection with the utilisation of a disused burial ground as an open space, see 
. 039, post. 

. (a) Gilbert vy. Buzzard (1820), 3 Phillim. 335, per Lord STOWELL (then Sir 
W. Scorr), at pp. 357, 358; Bryan v. Whistler (1828), 8 B. & C. 288; De 

Romana y. Roberts, [1906] P. 382. 

(b) See pp. 416, 417, ante. 

(c) See Rich v. Bushnell (1827), 4 Hag. Kec. 164; Rugg v. Kingsmill (1867), 
Li. BR. 2 P. C. 89. 

(ad) Rich vy. Bushnell, supra. 

(e) Rosher v. Northfleet (Vicar) (1825), 3 Add. 14. 

(f) Turner v. Hanwell (Rector) (1842), 1 Notes of Cases, 368. 

(g) Magnay v. St. Michael (Rector etc.) (1827), 1 Hag. Kec. 48. 

(h) Oughton, Ordo Judiciorum (1738), Vol. IL, p. 297, No. 323. 

(t) Re Sargent (1890), 15 P. D. 168. The objection to the grant of a faculty 
for a pew, with a limitation to ‘‘ A. B. and his heirs,” on the ground that the 
heirs might not be parishioners, referred to in Walter v. Gunner (1798), 1 Hag. 
Con. 314, per Lord SrowE Lu (then Sir W. Scorr), at p. 321, appears therefore 
not necessarily to extend to a faculty for a vault or the reservatron of a grave 
space. 

(j) St. Botolph-without-Aldgate (Vicar) v. Parishioners, [1892] P. 161, per 
Dr. Tristram, at pp. 167, 168: ‘‘ It is sometimes erroneously supposed 
that the owner of a faculty vault in a church or churchyard has a freehold 
interest in it. But this can only happen wherea vault is in a private chapel or 
private aisle the fee of which is in the owner of the chapel or aisle. ... The 
final control of the church and chancel and of the churchyard is vested in the 
chancellor as ordinary, for this purpose. It is by virtue of this control that 
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Sect. 7.—Burial Service. 


877. It is the duty of every minister of the Church of England 
to perform the burial service, according to the rites of the Church, 
over the body of any person not excluded from Christian burial (k), 
and otherwise entitled to burial in a churchyard, which is brought 
there for burial, after convenient warning to such minister ((). 

In case of breach of this duty the minister is liable to be suspended 
from his ministry for three months by the bishop of the diocese (m). 
The bishop has no discretion in the matter, but, on proof of the offence, 
is bound to suspend the incumbent for the full three months (n). 

The refusal on the part of a minister to bury the body of a 
parishioner is not only an ecclesiastical offence, but is or may be 
also an offence at common law (0); and it is possible that an action 
for damages would le at the suit of those put to expense by the 
refusal(p). The duty of the minister in the matter is, moreover, 
enforceable by mandamus (q). 


878. The “convenient warning” which must be given to the 
minister has reference to the convenience of the minister rather 





chancellors formerly granted faculties for vaults in churches or churchyards, 
and latterly in churchyards only, but in every such faculty there is a proviso 
saving the jurisdiction of the court... , What is really granted by the faculty 
is the use of the ground for a vault so long as it is not required for the general 
use of the parishioners ; and when it is so required, by the practice of the 
Ecclesiastical Courts, the owner of the vault.is entitled to have it removed to 
another site in the churchyard at the cost of the applicant for the faculty.” 

(k) See p. 421, post. 

<¢) Canones Ecclesiastici (1603),68. The canon provides that ‘‘no minister shall 
refuse or delay . . . to bury any corpse that is brought to the church or church- 
yard (convenient warning being given him thereof before) in such manner and 
form as is prescribedin the . . . Book of Common Prayer. And if he shall refuse 
to ... bury [the corpse] .. ., except the party deceased were denounced, 
excommunicated majori excommunicatione for some grievous and notorious 
crime (and no man able to testify of his repentance), he shall be suspended by 
the bishop of the diocese from his ministry by the space of three months.” 
As is explained in scott v. Mastin (1842), 4 Moo. P. C. C. 104, the effect of 
the incorporation of the rubric of the Prayer-book with the Act of Uniformity 
(13 & 14 Car. 2,c. 4) is to exceptfrom the operation of the canon cases where the 
deceased, though not within the exclusion there mentioned, is excluded from 
Christian burial by the rubric. There appears to be no other case where the 
minister is justified in refusing burial. See Cooper. v. Dodd (1850), 2 Rob. Eecl. 
270, where a clergyman was suspended for refusing to perform the burial 
service on the ground that the deceased, who was found drowned, must have 
met with his death while intoxicated. Notwithstanding the generality of the 
language of the canon, it is clear that the duty can only attach to a minister as 
regards a churchyard or burial ground in which itis his duty to officiate, e.g., to 
the incumbent in the case of a parish churchyard, and in the case of a person 
entitled in some way to burial in such churchyard or burial ground. See Nevill 
v. Baker (1862), cited in.Phillimore, Heclesiastical Law, 2nd ed., Vol. I., p. 655, 
and in Jte Sargent (1890), 15 P. D. 168, at p. 169, where a minister was suspended 
for refusal to perform the burial service over the body of a non-parishioner 
lawfully brought for burial in a family vault. 

(m) Canones licclesiastici (1603), 68. 

(n) Hecott v. Mastin, supra. 

(0) £ v. Laylor (1720), Burn, Kecclesiastical Law, Vol. 1, p. 258, cited in 
Andrews v. Cawthorne (1745), Willes, 536, at p. 538. 

(yp) Compare Davis v. Black (1841), 1 Q. B. 900. 

(4) Ita parte Titchmarsh (1845), 9 Jur. 159, For mandamus, see title CRowN 
PRractricey. 
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than to that of the persons undertaking the funeral of the deceased. 
It must be given before the corpse 1s brought to the church, and a 
warning that the corpse has been brought is insufficient (r). 


879. Except where the omission of any service or the use of a 
shortened service is authorised by the Burial Laws Amendment 
Act, 1880 (s), the full burial service must be read, or the minister 
will be liable to suspension (¢). 

Irregularities in the performance of the burial service, or as 
regards the use of any ornament or vesture in any burial ground, 
are among the matters in respect of which proceedings against 
incumbents under the Public Worship Regulation Act, 1874, are 
authorised (a). 


Secr. 8.—EHaclusion from Christian Burial. 


880. Persons who die unbaptised or excommunicate, or who have 
laid violent hands upon themselves, are excluded by ecclesiastical 
law from Christian burial, and the full burial service must not be 
read over their remains(b). The use of a shortened service at the 
burial of such persons is, however, now permitted by statute (c). 

Although, as has been stated, the burial service according to 
the rites of the Church is not to be used in the case of a person 
who has never been baptised, a minister may not refuse to perform 
the service in the case of a person baptised according to the forms 
of a Church or sect other than the Church of England (d), or by a 
layman in the name of the Trinity (e). 


881. Where any person is found felo de se by a coroner’s jury, the 
coroner must direct that the remains of such person be interred in 
the churchyard or other burial ground of the parish or place in 
which the remains of such person might by law or custom be 


(r) Titchmarsh v. Chapman (1844), 1 Rob. Eccl. 175, at p. 182. 

(s) 43 & 44 Vict. c. 41. As to this Act, see pp. 424 et seq., post. 

(t) Re Todd (1844), 3 Notes of Cases, supplement, p. li, where the minister 
was suspended for omitting the words expressing the hope that the deceased 
‘‘resteth in our Lord Jesus Christ,” being under the impression that the 
deceased was intoxicated when he died. 

(a) 37 & 38 Vict. c. 85, s. 8. With regard to this Act, and the means of 
enforcing the due observance of the ritual of the Church generally, see title 
Eccuzstastican Law. 

(6) Rubric of the Burial Service incorporated with the Act of Uniformity 
{13 & 14 Car. 2, ¢. 4). See Hscott v. Mastin (1842), 4 Moo. P. C. C. 104. In 
addition to these classes, there were formerly others to whom Christian burial 
was denied, notably to heretics, to persons not receiving the Holy Sacrament 
at least at Easter, and to persons killed in duels, tilts, or tournaments. See 
1 Gib. Cod. 450. 

(c) Burial Laws Amendment Act, 1880 (43 & 44 Vict. c. 41), s. 13; and see 
p. 428, post. 

(d) Kemp v. Wickes (1809), 3 Phil. 264; Titchmarsh v. Chapman, supra ; 
Nurse v. Henslowe (1844), 3 Notes of Cases, 272. In the two last-mentioned 
cases baptism according to the custom of the Independents and Primitive Metho- 
dists was considered sufficient. 

(ce) LEscott vy. Mastin, supra. Until 1844 Papists were not only permitted, but 
required, to be buried with the Church of England service, under the sanction 
of a penalty imposed on their representatives (stat. 3 Jac. 1, c. 5, s. 10, 
repealed by stat. 7 & 8 Vict. c.. 102); and see Kemp v. Wickes, supra. 
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BURIAL AND CREMATION. 


interred if the verdict of felo de se had not been found against such 
person(f). The interment may take place in any of the ways 
prescribed or authorised by the Burial Laws Amendment Act, 
1880 (9). 


882. The body of every offender executed by process of law 
must be buried within the walls of the prison within which judg- 
ment of death is executed on him, unless a Secretary of State, 
being satisfied, on the representation of the visiting justices of 
a prison, that there is no convenient space within the walls for 
such burials, has by writing appointed some other place for the 
purpose (h). 

Szcr. 9.—Brawling and Nuisances. 


883. Any person guilty of riotous, violent, or indecent behaviour 
in any churchyard or burial ground, or who molests, lets, disturbs, 
vexes, or troubles, or by any other unlawful means disquiets or 
misuses, any clergyman in holy orders celebrating any divine 
service, rite, or office in any churchyard or burial ground, is liable 
on summary conviction to fine or imprisonment (2). An appeal to 
quarter sessions lies against the conviction (k). 

An offender against this provision may, immediately after the 
offence is committed, be apprehended by any constable or church- 
warden of the parish or place where the offence. was committed 
and taken before a justice to be dealt with according to law ((). 

A clerk in holy orders guilty of brawling in a churchyard is liable 
to suspension for such time as the ordinary may think fit (m), 


(f/f) Interments (felo de se) Act, 1882 (45 & 46 Vict. c. 19), 8. 2. 

(g) Lbid., ss. 3,4. Asto the methods of burial prescribed and authorised by the 
Burial Laws Amendment Act, 1880 (43 & 44 Vict. c. 41), see pp. 424 et seg., post. 
Formerly the bodies in question were directed by the coroner to be buried in a 
public highway, and a stake driven through them. The statute 4 Geo. 4, c. 52, 
directed that they should be buried privately in the usual churchyard or burial 
place between the hours of 9 and 12 p.m. without Christian rites. This statute 
is repealed by the Interments (felo de se) Act, 1882 (45 & 46 Vict. c. 19), s. 1. 

(kh) Capital Punishment Amendment Act, 1868 (31 & 32 Vict. c. 24), s. 6. 
The Offences against the Person Act, 1861 (24 & 25 Vict. c. 100), s. 3, provides 
that the bodies of persons executed for murder are to be buried within the 
precincts of the prison; but this provision appears.to be superseded, or at least 
modified, by s. 6 of the Act of 1868. 

(<) Ecclesiastical Courts Jurisdiction Act, 1860 (23 & 24 Vict. c. 32), 8.2. As 
to the meaning of the section, which extends to brawling in churches etc. as 
well as in churchyards, see Cope v. Barber (1872), L. R. 7 C. P. 3938; Kensit v. 
St. Paul’s (Dean and Chapter), [1905] 2 K. B. 249. 

(4) IWeclesiastical Courts Jurisdiction Act, 1860 (23 & 24 Vict. c. 32), 8. 4, 
repealed as regards procedure by the Summary Jurisdiction Act, 1884 (47 & 48 
Vict. c. 43), 8.4. See titles CrimminaAL LAW AND PROCEDURE; HOCLESIASTIOAL 
Law. : 

(7) Ecclesiastical Courts Jurisdiction Act, 1860 (23 & 24 Vict. c. 32),s.3. The 
words are ‘“‘ every such offender in the premises after the said misdemeanour so 
committed immediately and forthwith may be apprehended and taken ”’ etc. 

(m) Stat. 5 & 6 Edw. 6, c.4,s.1. The words are if he shall, ‘‘ by wordes 
onelye, quarrell, chyde, or brawle.” The statute formerly applied to brawling 
in churches and churchyards by any person, but the jurisdiction of the 
Kcclesiastical Courts as to brawling was abrogated, and the Act of Edward VI. 
repealed, except as to persons in holy orders, by the Ecclesiastical Courts 
Jurisdiction Act, 1860.(23 & 24 Vict. c. 32), ss. 1, 4. 
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and if guilty of assault in the churchyard is liable to excommuni- 
cation (n). 

A nuisance in a churchyard is cognisable by the Ecclesiastical 
Court (0). 


Szor. 10.—Use of Churchyard for Secular Purposes. 


884. In strictness, when a churchyard or burial ground has once 
been consecrated, only an Act of Parliament can divest it of its 
sacred character, and a faculty should not be granted for applying 
it to secular purposes (p). But deviations from the strict rule are 
frequently allowed, and faculties may be granted for various 
purposes consonant with modern requirements (q). 

A faculty will, in proper cases, be granted for appropriating a 
portion of a churchyard for widening a public highway, at any rate 
where the churchyard is closed for burials (r), or for making and 


+ 


(n) Stat. 5 & 6 Edw. 6, c.4, 5.2. See note (m), p. 422, ante. The words are 
if he shall ‘‘smyte or laye violent hands upon anye other.” The section 
provides that the offender shall be zpso facto excommunicate; but this merely 
means liable to excommunication. See Bilson vy. Chapman (1735), Lee temp. 
Hard. 190; Wilson v. Greaves (1757), 1 Burr. 240; Titchmarsh v. Chapman 
(1844), 3 Notes of Cases, 370, per Sir H. J. Fust, at pp. 396, 397. 

(0) See Quilter v. Newton (1691), Carth. 151, cited in Batten v. Gredye (1889), 21 
Ch. D. 507, per Kay, J., at p. 514. 

(p) See &. v. Twiss (1869), L. R. 4 Q. B. 407, per Cockpurn, O.J., at p. 412; 
St. George, Hanover Square (Rector) v. Stewart (1740), 2 Stra. 1126, where the 
Ecclesiastical Court was prohibited from granting a faculty to a private 
person to build a charity school on the churchyard contrary to the wishes of the 
rector and parishioners. . 

(q) Thus, faculties have been granted, in the case of closed churchyards, for 
the construction of chambers under a churchyard for the storing and transfor- 
mation of electricity (Re St. Nicholas Cole Abbey; Re St. Benet Fink Churchyard, 
[1893] P. 58), and for flights of steps and entrances thereto to give access to 
chambers for storing electricity constructed under a street adjoining the 
churchyard (fe St. Benet, Sherehog, [1893] P. 66, n.). And see the cases cited 
in note (r), infra, and notes (s) and (¢), p. 424, post. Faculties were formerly 
granted in some cases for the erection of schools or vestry rooms or the like in 
disused burial grounds (Campbell v. Paddington (Parishioners) (1852), 16 Jur. 
646; Russell v. St. Botolph (Parishioners) (1859), 5 Jur. (N. 8.) 300; Re Bettison 
(1874), L. R. 4 A. & HE. 294; Hansard v. St. Matthew, Bethnal Green (Parishioners) 
(1878), 4 P. D. 46; St. George, Hanover Square (Rector) vy. Hall (1879), 5 P. D. 42); 
but faculties for such purposes could not in general be properly issued now, in 
view of the provisions of the Disused Burial Grounds Act, 1884 (47 & 48 Vict. 
c. 72), prohibiting building in disused burial grounds. See London County 
Council v. Dundas, [1904] P.1, by which, apparently, St. James-the-Less, Bethnal 
Green (Vicar) v. Parishioners, [1899] P. 55, must be taken as overruled; Re St. 
Sepulchre, Holborn Viaduct (1903), 19 T. L. R. 723; and pp. 532, 533, post. 

(r) Hx parte Bideford Parish (Rector), [1900] P. 314, a decision of Sir A. 
CHARLES’ in the Court of Arches, explaining Harper v. Forbes (1859), 5 
Jur. (N. 8.) 275. The previous decisions of the consistorial courts on the 
point had been divergent (St. John’s, Walbrook (Rector) v. Parishioners (1852), 
2 Rob, Eccl. 515; St. Botolph-without-Aldgate (Vicar etc.) v. Parishioners, [1892] 
P. 161; St. Andrew’s, Hove (Vicar) v. Mawn, [1895] P. 228, n.; Re Plumstead 
Burial Ground, [1895] P. 225; St. Nicholas, Leicester (Vicar) v. Langton, [1899] 
P.19). In St. John the Baptist, Cardiff (Vicar) v. Parishioners, [1898] P. 155, a 
_ faculty was granted for the formation of a footpath across a closed churchyard 
for the use of the parishioners and public, subject to provisions for the closing of 
the path one day in the year to show that it remained an integral part of the 
churchyard. 
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Sect. 10, fencing a pathway across a churchyard as a private way to adjoining 
Use of premises (s). 
Churchyard Land granted for burials and consecrated for that purpose does 
forSecular not, unless under the provisions of a special Act of Parliament, 
Purposes. +evert to the grantor upon the discontinuance of burials therein (a). ¢ 





Part Itl—Burial tn Consecrated Ground 
without Service of the Church of 
England. 


When service 885. Except in the case of burials under the Burial Laws 
maalisie Amendment Act, 1880 (0), it is necessary that the burial service of 
the Church of England, and no other, should be performed over 
the dead body of any person (other than a person excluded from the 
right of Christian burial) who is buried in consecrated ground (c); 
and that service must be performed by a duly authorised minister 
of the Church (d). 

Under the Act of 1880, however, any relative, friend, or legal 
representative having the charge of or being responsible for the 
burial of a deceased person(e) may give notice that it is intended 
that the deceased person shall be buried within the churchyard or 
graveyard (f) of a parish or ecclesiastical district or place without 
the performance, in the manner prescribed by law, of the burial 
service according to the rites of the Church of England, and after 
receiving such notice no rector, vicar, incumbent, or officiating 
minister is liable to any censure or penalty, ecclesiastical or civil, 

for permitting such burial (). 





-_~ 


(s) St. Gabriel, Fenchurch Street (fector) v. City of London Real Property Co., 
[1896] P. 95. As to the statutory provisions authorising the utilisation of closed 
churchyards as open spaces, see pp. 533 ef seq., post. As to the grant of a faculty 
for the improvement of a disused burial ground, with a view to its enjoyment 
by the public, before this legislation, see Re St. George-in-the- East (Rector) 
(1876), 1 P. D. 311. 

(a) Campbell v. Liverpool Corporation (1870), L. R..9 Hq. 579. 

(6) 43 & 44 Vict. c. 41. The Act is often called Osborne Morgan’s Act. 

(c) Kemp v. Wickes (1809), 3 Phillim. 264, at p. 296. 

(d) Johnson v. Friend (1860), 6 Jur. (N. 8.) 280; Wood v. Headingley-cum- 
Burley Burial Board, [1892] 1 Q. B. 713. 

(ec) There are special provisions as to the persons by whom the notice may be 
given, and to whom it is to be given, in the case of deceased paupers. See 
p- 425, post. 

(/) The term ‘‘ graveyard ” in this connection includes any burial ground or 
cemetery vested in any burial board or burial authority having the functions of 
a burial board (see pp. 445 ct seg., post), or provided under any Act relating to 
the burial of the dead, in which the parishioners or inhabitants of any parish 
or ecclesiastical district have rights of burial (Burial Laws Amendment Act, 
1880 (43 & 44 Vict. c. 41), 5. 1), and also any cemetery provided under the 
Public Ifealth (Interments) Act, 1879 (42 & 43 Vict. c. 31) (Burial Act, 1900 
(63 & 64 Vict. c. 15), 8. 7). | 

(yg) Burial Laws Amendment Act, 1880 (43 & 44 Vict. ¢. 41), s. 1. 
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886. Where it is desired that the burial should take place in 
the consecrated part of a burial ground or cemetery vested in a 
burial authority (1), the notice 1s to be given at such time and to 
such person as the burial authority may direct (2); and the 
burial authority are: under no obligation to transmit it to the 
incumbent (x). 

In other cases the notice is to be a forty-eight hours’ notice, and 

is to be given to or left at the usual place of abode of the rector, 
vicar, or other incumbent, or, in his absence, the officiating minister 
in charge of the parish or ecclesiastical district or place, or any 
person appointed by him to receive the notice (1). In the case, 
however, of a cemetery or burial ground (other than a cemetery or 
burial oround provided by a burial authority) provided under any 
Act relating to the burial of the dead, if a chaplain is appointed 
to perform the burial service of the Church of England therein, the 
notice is to be addressed to him (m). 
_ The notice is to be in writing, plainly signed with the name and 
stating the address of the person giving it; it is to be in the form 
scheduled to the Act of 1880, or in a form to the like effect; it is to 
be indorsed on the outside “ Notice of Burial’’; and it is to state 
the day and hour when the burial is proposed to take place (7). 


887. The notice, in the case of any deceased poor person whom 
a board of guardians are required or authorised to bury, may be 
given to the rector, vicar, or other incumbent, in manner above 
stated, and also to the master of any workhouse in which the poor 
person may have died, or otherwise to the guardians, by the hus- 
band, wife, or next of kin of such poor person, who for the purposes 
of the Act of 1880 is to be deemed the person having charge of the 
burial; and in such case it is the duty of the guardians to permit 
the body to be buried in the manner provided by that Act (0). 


888. The proprietors or directors of any proprietary cemetery 
may make such bye-laws or regulations as may be necessary for 
enabling any burial to take place therein in accordance with the 
Act of 1880 (7). 


889. If the time proposed in the notice for the burial is incon- 
venient on account of some other service having been, previously 
to the receipt of the notice, appointed to take place in the church- 
yard or graveyard or the church or chapel connected therewith, or 


(h) As to the meaning of burial authority, ae 450, post. 

(¢) Burial Act, 1900 (63 & 64 Vict. c. 15), s. 8. 

(k) Wood v. Headingley y-cum-Burley Burial Board, [1892] 1 Q. B. 713 

(7) Burial Laws Amendment Act, 1880 (43 & 44 Viet. o. -41), 8. 1. 

(m) Ibid. 

(n) Ibid., ss. 1, 3. If the address of the person giving the notice is not 
stated, the notice is ineffectual (Hoare v. Ram (1881), 45 J. P. 729). For form 
of notice, see Encyclopedia of Forms, Vol. III., p. 147. 

(o) Burial Laws Amendment Act, 1880 (438 & 44 Vict. ¢. 41), s. 2. As to the 
powers and duties of boards of puardians with regard to the burial of the poor, 
see pp. 539 et ae post. 

(p) Ibid., s. 
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on account of any bye-laws or regulations lawfully in force in any 
graveyard limiting the times at which burials may take place in that 
eraveyard, the person receiving the notice must, unless some other 
day or time is mutually arranged within twenty-four hours from 
the time of giving or leaving the notice, signify in writing, to be 
delivered to or left at the address or usual place of alode of the 
person from whom the notice has been received, or at the house 
where the deceased person is lying, at which hour of the day named 
in the notice, or (in case of burial in a churchyard, if such day is a 
Sunday, Good Friday, or Christmas Day) of the day next following, 
the burial shall. take place; and the burial will then take place (q) 
at the hour so appointed or mutually arranged, and in other 
respects in accordance with the notice. 

Unless otherwise mutually arranged, the time of the burial must 
be between 10 a.m. and 6 p.m. if the burial be between April 1 
and October 1, and between 10 a.m. and 3 p.m. if the burial be 
between October 1 and April 1. No such burial may, however, 
take place in any churchyard on Sunday, Good Friday, or Christ- 
mas Day, if any such day being proposed by the notice be objected to 
in writing for a reason assigned by the person receiving the notice (7). 

When no such intimation of change of hour is sent to the person 
from whom the notice was received, or left at. the house where the 
deceased person is lying, the burial is to take place in accordance 


- with and at the time specified 1 in the notice (s). 


890. At any burial under the Act of 1880 all persons are to 
have free access to the churchyard or graveyard in which it takes 
place. The. burial may take place, at the option of the person 
having charge of or being responsible for the same, either without 
any religious service, or with such Christian and orderly religious 
service at the grave, as such person may think fit; and any person 
or persons invited or authorised by the person having charge of ‘or 
being responsible for the burial may conduct such service or take 
part'in any religious act’ thereat. The words ‘ Christian service’ 
for this purpose include every religious service used by any church, 
denomination, or person professing to be Christian (¢). 


891. All burials under the Act of 1880, whether with or without 
a religious service, must be conducted in a decent and orderly 
manner; and any person guilty of riotous, violent, or indecent 
behaviour at any such burial, or wilfully obstructing such burial or 
any such service as above mentioned thereat, or who delivers any 
address in the churchyard or graveyard not being part of or 
incidental to a religious service permitted by the Act, nor otherwise 
permitted by any lawful authority, or who, under colour of any 
religious service or otherwise, in any such churchyard or graveyard, 
wilfully endeavours to bring into contempt or obloquy the Christian 


(q) The words of the section are ‘‘and it shall be lawful for the burial to 
take place, and it shall take place, at the hour ” etc. 

(r) Burial Laws Amendment Act, 1880 (43 & 44 Vict. c. 41), 8. 3. 

¥ I bid., 8. 4. 
(é) Tbid., 8. 6. 
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religion or the belief or worship of any church or denomination of 
Christians or the members or any minister of any such church or 
denomination, or any other person, is guilty of a misdemeanour (a). 


892. All regulations as to the position and making of the grave 
which would be in force in any churchyard or graveyard in the case 
of persons interred therein with the service of the Church of 
England apply with regard to burials under the Act of 1880 (0b). 


893. Subject to exceptions in the case of burial grounds provided 
by burial authorities (c), any person who, if the burial had taken 
place with the service. of the Church of England, would have been 
entitled by law to receive any fee, is entitled, in case of a burial 
under the Act of 1880, to receive the like fee in respect thereof (d). 


894. All powers and authorities existing by law on September 7th, 
1880 (e), for the preservation of order, and for the prevention 
and punishment of disorderly behaviour in any churchyard or 
graveyard, may be exercised in case of a burial without the rites 
of the Church of England in the same manner and by the same 
persons as if the same had been a burial according to the rites of 
the Church of England (/). 


895. No minister in holy orders of the Church of England is 
subject to any censure or penalty for performing the burial service 
according to the rites of the Church of England in any unconsecrated 
burial ground or cemetery or part of a burial ground or cemetery, or 
in any building thereon, in any case in which he might have lawfully 
used the same service if such burial ground or cemetery or part of'a 
burial ground or cemetery had been consecrated. And the relative, 
friend, or legal representative having charge of or being responsible 
for the burial of any deceased person who had a right of interment 
in any such unconsecrated ground vested in any burial board or 
authority with the powers of a burial board, or provided under any 
Act relating to the burial of the dead, is entitled, if he think fit, to 
have such burial performed therein according to the. rites of the 
Church of England by any minister of the Church of England 
who may be willing to perform the same (9). 


(a) Burial Laws Amendment Act, 1880 (43 & 44 Vict. c. 41); s. 7. 

(b) Ibid., s. 5. As to the position etc. of graves in a churchyard, see p. 415, 
ante. In the case of a burial ground provided*by a burial authority these matters 
may be the subject of regulations made before January 1, 1901, by a Secretary 
of State, or since that date by the Local Government Board (see p. 537, post), or 
of bye-laws (see pp. 508, 509, post), as the case may be. Subject to such regula- 
tions or bye-laws, the burial authority have control over them by virtue of their 
general control over the burial ground. As tothe control of the burial authority 
over a burial ground provided under the Burial Acts, see p. 465, post. 

(c) See pp. 480, 481, post. 

(d) Ibid., s. 5. As to fees in respect of burials in churchyards, see pp. 428 
et seq., post. As to burial fees in burial grounds. provided by burial authorities, 
see pp. 479 e¢ seq., post. 

(e) The words in the section are ‘‘ powers and authorities now existing by law 
for the preservation of order” etc. 

(7) lbid., s.8. As to these powers and authorities, see pp. 422, 423, ante, 
pp. 466, 512, post. 

(g) Ibid., s. 12. 
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896. It is lawful for any minister in holy orders of the Church 
of England authorised to perform the burial service, in any case 
where the burial service according to the rites of the Church of 
England may not be used and in any other case at the request 
of the relative, friend, or legal representative having the charge of 
or being responsible for the burial of the deceased, to use at the 
burial such service, consisting of prayers taken from the Book of 
Common Prayer and portions of Holy Scripture, as may be 
prescribed or approved of by the ordinary, without being subject 
to any ecclesiastical or other censure or penalty (h). 


897. The Act of 1880 does not authorise the burial of any 
person in any place where such person would have had no right 
of interment if the Act had not passed, or without performance of 
any express condition on which, by the terms of any trust deed, any 
right of interment in any burial ground vested in trustees under 
such trust deed, not being the churchyard or graveyard or part of 
the churchyard or graveyard of the parish or ecclesiastical district 
in which the same is situate, may have been granted (7). 


898. There are special provisions, the effect of which will be 
stated later, as to the registration of burials under the Act of 1880, 
and as to the person to whom, in the case of such a burial, the certifi- 
cate of the registrar of. births, deaths, and marriages of his having 
registered or. received notice of the death is to be delivered, and to 
whom, where the burial is authorised under a coroner’s order, such 
order is to be delivered (k). — 


~ 899. Save as in the Act of 1880 expressly provided as to ministers 
of the Church of England, nothing in that Act authorises or enables 
any such minister who has not become a declared member of any 
other church or denomination, or executed a deed of relinquishment 
under the Clerical Disabilities Act, 1870(1), to do any act which 
he would not by law have been authorised or enabled to do 
if the Act had not passed, or exempts him from any censure or 
penalty in respect thereof (n). 


Part 1V.—Fees on Burial in Church- 
yard etc. 


Srct. 1.—Burial Fees ete. 


900. No fee in respect of burial in a parish churchyard is due at 
common law, but a burial fee may be due by immemorial custom 





(h) Burial Laws Amendment Act, 1880 (43 & 44 Vict. c. 41), s. 13. The 


Church of England service may not be used at the burial of suicides, unbaptised } 


or excommunicated persons. See p. 421, ante. 
(*) Ibid., 8. 9. 
(k) Ibid., 88. 10, 11; and see p. 561, post. 
1) 33 & 34 Vict. c. 91. See title EcoLestasticaL Law. 
tm) Burial Laws Amendment Act, 1880 (43 & 44 Vict. c. 41), 8. 14. 
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Part IV.—FEES oN BURIAL IN CHURCHYARD ETC. 


in any particular parish (n), or by statute; and in fact burial fees 
alleged to be customary are very generally paid. 


901. The burial fee is by custom generally payable to the incum- 
bent; but it may by custom be. payable to the churchwardens of 
the parish (0), or a moiety may be payable to the incumbent and a 
moiety to the churchwardens (p); and there may possibly be other 
similar special customs. 

There cannot be a valid custom for the payment of a burial 
fee where no service is done(q). Thus, there cannot be a custom 
that a fee should be paid to the rector of a parish upon the burial 
of one of his parishioners in another parish (7). 


- 902. Burial fees due by custom are not recoverable in a court of 

common law, but in the Ecclesiastical Court only (s). If, however, 
the custom be denied, its existence must be tried in the common 
law courts (t), and the Ecclesiastical Court will be restrained by 
prohibition from trying it (@). Statutory burial fees, on the other 
hand, are not recoverable in the Ecclesiastical Court, unless the 
statute expressly or impliedly so provides (8). 


903. In theory, in order that a customary burial fee should be 
payable, the custom must have originated before the time of legal 
memory, i.¢., before the commencement of the reign of Richard I. 


And though evidence of uniform practice in modern times will 


raise the presumption that the custom has existed from before 
the time of legal memory, the presumption will be rebutted if-it is 
shown that the custom cannot have existed so long(c). In order 
that a burial fee should be due by custom, it must be reasonable, 
and of fixed amount; and therefore, whatever the practice may 





(n) Andrews v. Cawthorne (1745), Willes, 536; Dean of EHxeter’s Case (1707), 1 
Salk. 334. In Gilbert v. Buzzard (1821), 3 Phillim. 335, Lord StowE tt (then 


Sir W. Scorr) made an order approving a table that had been prepared by the 


vestry of fees for burial in a parish churchyard. In so doing, however, it seems 
clear that he must be taken, so far as concerned the fees for ordinary burials, to 
have been merely intimating what fees were in his view proper to be paid, for it 
is quite clear that no order of an Ecclesiastical Court can impose an enforceable 
liability to pay such fees. See Spry v. St. Marylebone (Directors etc.) (1839), 2 
Curt. 5, per Dr. LUSHINGTON, at pp. 11, 12; Varty v. Nunn (1841), 1 Notes of 
Cases, 191, per Dr. LUSHINGTON, at pp. 207, 208, affirmed 2 Notes of Cases, 108. 

(0) Gilbert v. Buzzard, supra, at pp. 365, 366; Andrews v. Symson (1676), 
3 Keb. 504, 528, 527; Anon. (1682), 2 Show. 184; Waring v. Griffiths (1758), 
1 Burr. 440. 

(p) Littlewood v. Williams (1815), 6 Taunt. 277; Bardin v. Calcott (1789), 1 
Hag. Con. 14, 17. 
(q) Patten v. Castleman (1753), 1 Lee, 387; Naylor v. Scott (1729), 2 Ld. Raym. 
1558. : 

(r) Topsall v. Ferrers (1617), Hob. 175, approved in Burdeaux v. Lancaster 
(1697), 1 Salk. 332, where a christening fee was in dispute. 

(s) Spry v. Gallop (1847), 16 M. & W. 716. 

(t) Anderson v. Walker (1692), 2 Lut. 1030. See title Customs AND UsacEs. 

(a) Spry v. St. Marylebone (Directors etc.), supra, per Dr. LusHineTon, at 
ae ; Topsall v. Ferrers, supra; Dean of Evmeter’s Case (1707), 1 Salk. 
334. 

(b) Spry v. St, Marylebone (Directors etc.), supra. See also Spry v. Emperor 
(1840), 6 M. & W. 639. 

(c) See title Customs anp UsaGEs. 
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BURIAL AND CREMATION, 


have been so far back as the evidence goes, no fee can be due by 
custom of an amount which would have been unreasonably exces- 
sive in the time of Richard I., having regard to the then value of 
money (d). 


904. Fees in addition to burial fees are generally paid in respect 
of the erection of monuments, the construction of vaults, and the 
like, in a church or churchyard ; but the law with regard to such fees 
is not clearly settled (e). 


905. Special fees are generally paid on the burial of strangers to 
the parish, and an agreement to pay such fees is good and enforce- 
able on the ground that, when the incumbent is called upon to do 


(d) See Bryant v. Foot (1868), L. R. 3 Q. B. 497 (marriage fees). In many 
cases sums that would have been excessive in the time of Richard I. have 
been held to be payable, ¢.g., for toll, by custom, on the ground that the 
custom may be taken to have been to pay a reasonable fee, the modern practice 
being taken as evidence of what is reasonable. See Lawrence v. Hitch (1869), 
L. R. 3 Q. B. 521. These cases were distinguished in Bryant v. Foot, supra, 
on the ground that a marriage fee must necessarily be of a fixed amount; 
and there seems no reason for distinguishing between burial fees and marriage 
fees in this respect. 

(e) It seems clear that such fees may, like ordinary burial fees, be payable by 
custom. See Bardin v. Calcott (1789), 1 Hag. Con. 14, per Lord STOWELL (then 
Sir W. Scort), at p. 17 (fees payable to churchwardens); Rich v. Bushnell (1827), 


4 Hag. Ecc. 164, per Sir J. NIcHOLL, at p. 173 (fees payable to the vicar on the 


erection of monuments in a chancel of which the freehold was in the rector). 
The existence of fees payable by custom to the incumbent is also recognised 
by provisions in the part of s. 33 of the Burial Act, 1852 (15 & 16 Vict. c. 85), 
now repealed by the Burial Act, 1900 (63 & 64 Vict. c. 15), s. 12 and Sched. IZ., 
which refers to fees so due “‘ by law or custom.” 

The payment of fees may also in some cases be insisted on apart from custom. 
Thus, Lord STOWELL in Bardin v. Calcott, supra, spoke of a fee in respect of the 
erection of tombstones in a churchyard as being due to the vicar ‘‘as of common 
right”; and in Young v. Kingston-on-Thames Joint Burials Committee, [1907] 1 
K. B. 416, C. A., Moutton, L.J., at p. 422, used language which may be under- 
stood as showing that in his view the incumbent is in ordinary cases entitled to 
a fee of the kind, apart from custom, by virtue of his rights of property in the 
churchyard. It may be doubted, however, whether, apart from custom, any fee 
is due to the incumbent in the sense that it could be recovered either in a court 
of common law or in the Ecclesiastical Court. It should be added in this connec- 
tion that in Rich vy. Bushnell, supra, Sir J. NICHOLL said that no fee was due to 
the vicar as of common right in respect of burial in the church of which the 
freehold was in the rector. As has been seen, however, at p. 417, ante, the 
practice where it is proposed to erect a monument, or tombstone, or vault, is 
to seek the consent of the incumbent, and of the rector where the freehold is ina 
rector distinct from the incumbent, whether, asis the strict course, a faculty 
is afterwards applied for or not. And it seems that an agreement to pay a fee 
to the rector or incumbent in respect of his consent would be a good and 
enforceable agreement; see Nevill v. Bridger (1874), L. R. 9 Exch. 214; 
and compare Dean of Hxeter’s Case (1707), 1 Salk. 334, where it is laid down that 
no fee is due for burial of common right ; ‘‘ but where a licence is necessary, the 
person giving it may stand upon his own price.’ Again, the Hcclesiastical 
Court is in a position to enforce the payment of a fee to the rector or incumbent 
as a condition of the grant of a faculty. In Maidman v. Malpas (1794), 1 Hag. 
Con. 205, Lord SrowELL would seem to have regarded a demand by a rector 
in whom the church was vested for a reasonable fee in respect of his consent to 
the erection of a monument as proper. But in Jtich v. Bushnell, supra, Sir J. 
NICHOLL appears to have taken the contrary view. See also Gilbert v. Buzzard 

1820), 3 Phillim 335; North Manchester Overscers v. Winstanley, [1908] 1 

. B. 835, CO. A. 
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what by law he is not bound to do, he may refuse except upon such 
conditions as he choosés to impose (/ ). 


906. The Ecclesiastical Commissioners, as successors of the Church 
Building Commissioners (g), are empowered to make and fix any 
table of fees (including burial fees) for any parish with the consent 
of the vestry or select vestry, or persons exercising the powers of a 
vestry in such parish, or in or for any district chapelry or parochial 
chapelry, in which any church or chapel is built or appropriated 
under the Church Building Acts, with the consent nevertheless, in 
all such cases, of the bishop of the diocese; and all fees so fixed 
may be demanded, received, sued for, prosecuted, and recovered by 
the spiritual person or clerk or sexton to whom the same are 
assigned in like manner and by the same means as any ancient 
legal fees of a like nature may be sued for, prosecuted, and 
recovered (h). The table of fees must be registered in the registry 
of the diocese (2). 


Sect. 2.—Mortuaries or Corse-presents. 


907. In connection with: the subject of burial fees a few words 
should be said as to mortuaries or corse-presents, though the law 
with regard to these matters has almost, if not entirely, ceased to 
be of more than antiquarian interest. 

A mortuary, at any rate in its more modern form, may be 
described as a payment due by custom on a man’s death out of his 
property to the parson. And, whether corse-presents and mortuaries 
were identical in origin or not, corse-presents may now be regarded 
as only another name for mortuaries (4). 

The right of the clergy to mortuaries was limited by an Act 
of Henry VIII. (J), the main provisions of which are, shortly, 


(f) Nevill v. Bridger (1874), L. R. 9 Exch. 214; and see Ex parte Blackmore 
(1830), 1 B. & Ad. 122, per LITTLEDALE, J., at p. 124. 

(g) Under the Church Building Commissioners (Transfer of Powers) Act, 1856 
(19 & 20 Vict. c. 55). 

(h) Church Building Act, 1819 (59 Geo. 3, c. 184), s. 11. The section refers 
to churches or chapels built or appropriated under the Church Building Acts, 
1818 and 1819 (58 Geo. 3, c. 45; 59 Geo. 3, c. 134), only, but would appear to 
be extended to churches or chapels built or appropriated under later Church 
Building Acts by the Church Building Act, 1845 (8 & 9 Vict. c. 70), s. 25. 

(*) Church Building Act, 1819 (59 Geo. 3, c. 134), s. 18. | 

(k) See, as to the origin etc. of mortuaries and corse-presents, Spelman, Con- 
cilia, Vol. I., pp. 545, 564, Vol. II., p. 390; Spelman, De Sepultura, p. 189; 
Lynd., lib. 1, tit. 3, De Consuetudine, p. 19, lib. 3, tit. 14, De Sepultura, p. 184, 
tit. 16, De Decimis, p. 196; Glanv., lib. 7, c. 5; Stillingfleet, Heclesiastical 
Cases, ed. 1698, Vol. I., p. 248; Selden, History of Tythes, 287; Dugdale, 
Antiquities of Warwickshire, 2nd ed., p. 929; 2 Co. Inst. 491; Fleta, lib. 2, « 
60, par. 30. The authorities on the subject are collected in Brooke-Little, Law 
of Burial, 3rd ed., pp. 50—52. See also for a full discussion of the nature of 
mortuaries, Ayrton vy. Abbott (1849), 14 Q. B. 1, 5, where it was held that 
mortuaries were not recoverable summarily as ‘‘ small tithes, offerings, obla- 
tions, obventions, or compositions”? under stat. 7 & 8 Will. 3, c. 6, s. 2 (ow 
repealed, except as to tithes, offerings, and compositions not commuted or 
otherwise still payable, by the Statute Law Revision Act, 1887 (50 & 51 Vict. 
c. 59)). This case appears to be the last reported decision relating to 
mortuaries. _? | 

(7) Stat. 21 Hen. 8, c. 6. Certain special rights preserved by the statute 
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to the following effect: No mortuary is to be paid except where the 
payment of mortuaries has been customary, nor by any married 
woman or child or person other than a householder, nor in the 
case of a person dying possessed of goods to a value under ten 
marks. In the case of persons dying possessed of goods of greater 
value the mortuary is limited to 3s. 4d. where the value of the 
goods is less than £30, to 6s. 8d. where it is less than £40, and to 
10s. in other cases, and to the customary sum where such sum is 
less than the limit. No one is to pay more than one mortuary, and 
that is payable in the parish where the deceased last resided. 
Mortuaries are recoverable in the Ecclesiastical Court(m), and 
possibly also at law (x). If, where proceedings are taken in the 


' Keclesiastical Court, the alleged custom on which the claim is 


based is denied, the custom is triable in the courts of common law, 
and prohibition will lie to the Ecclesiastical Court accordingly (0) ; 
but.prohibition will not be granted if, without denial of the custom 
of payment, it is alleged that the mortuary is of custom payable 
to the impropriator, and not to the vicar (p). > 

Parochial agreements for the commutation of mortuaries were 
authorised by the Tithe Act, 1839 (q); but, in the absence of a 
special provision in the parochial agreement, the provisions of the 
Tithe Act, 1836 (7), do not extend to them (s). 


Part V.—Alienation of Land for Burial 


Grounds etc. 


Sect. 1.—Introductory. 


908. The provision, maintenance, or improvement of a burial 
ground of a public character is a charitable purpose (a). 


were subsequently dealt with by the Mortuaries (Bangor etc.) Abolition Act, 
1713 (13 Anne, c. 6), and the Mortuaries (Chester) Act, 1755 (28 Geo. 2, c. 6). 
The statute of Henry VIII. remains unrepealed. 

(m) 2 Co. Inst.491; Lynd., lib. 1, tit. 3, De Consuetudine, p. 19. 

(n) Manby v. Curtis (1816), 2 Price, 284, per THomson, O.B., at p. 295; 
Degge’s Parson’s Counsellor, 7th ed., p. 349. 

(0) Prohibition hes in such cases notwithstanding a provision in the statute 
‘¢ Articuli Cleri” (9 Edw. 2, stat. 1, c. 1, s. 2) declaring that prohibition is not 
to issue to the Ecclesiastical Court in suits for, inter alia, mortuaries. and a 
somewhat similar provision in the statute ‘‘Circumspecte Agatis” (13 Edw. 1, 
stat. 4). See Proud v. Piper (1869), 3 Mod. Rep. 268; White's Case (1589), Cro. 
Eliz. 151; Hinde vy. Chester (Bishop) (1631), Cro. Car. 237; Johnson v. Oldham 
(1700), 1 Ld. Raym. 609; Johnson v. Wrightson (1701), 1 Lut. 1066. See also 
Torrent v. Burley (1726), 2 Stra. 715, where an attempt seems to have been 
made to recover a mortuary by means of proceedings in equity. 

(p) Marke v. Gilbert (1665), 1 Sid. 263. 

(g) 2 & 3 Vict. c. 62, s. 9, repealed by the Statute Law Revision (No. 2) Act, 
1890 (53 & 54 Vict.c. 51), 

(r) 6 & 7 Will. 4, c. 71. 

(s) Lbid., 8. 90. 

(a) Ite Vaughan (1886), 33 Oh. D. 187; Le Manser, [1905] 1 Ch. 68, 
where a bequest for the maintenance of a Quaker burial ground was held good; 
re Douglas, [1905] 1 Ch. 279, And see Lte Pardoe, [1906] 2 Ch. 184; and title 

HARITIES,. 
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Hence it follows, on the one hand, that a grant of land or money 
for such a purpose in perpetuity is not invalid as infringing the 
tule against perpetuities (0). 
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On the other hand, it follows that a devise or bequest of land, or _ 


of money to be laid out on land, for the purposes in question, is 


subject to the provisions of the Mortmain and Charitable Uses , 


Act, 1891 (c), unless it 1s authorised by some other Act; and that 
before the Act of 1891 such a devise or bequest was void unless 
authorised by statute, as also was a bequest of impure personalty for 
the purposes in question. It follows similarly that grants inter 
vivos of land, or of money to be laid out on land, for the purpose in 
question, unless made pursuant to statutory authority, are valid 
only if made in compliance with Part IJ. of the Mortmain and 
Charitable Uses Act, 1888 (d), and were formerly valid only if made 
in compliance with the enactments thereby replaced. 

In some cases, moreover, the grant of land for a burial ground 

without a licence in mortmain might, unless made in pursuance of 
statutory authority, be voidable under Part I. of the Mortmain and 
Charitable Uses Act, 1888 (e), and might similarly have been 
voidable before that Act under the statutes replaced by Part I. of 
that Act (f). 
_ A number of enactments, passed partly with the view of removing 
the difficulties in the way of grants for the purpose of burial 
grounds arising under the enactments above referred to and partly 
with a view to facilitating grants for the purpose by limited 
owners and the like, are, however, in force(g). Some of these 
enactments are available only for the purpose of providing a conse- 
crated burial ground. Others are not so confined, and are thus 
available, for instance, where if is desired to provide a burial 
ground for the use of a religious community other than the 
Established Church. 


909. A gift for the provision or maintenance of a tomb or 
sepulchral monument of the donor or his family, and not within or 
forming part of the fabric of a church or place of worship, is not a 
gift for a charitable purpose. Hence a gift, or devise, or bequest 
for such a purpose does not come within Part IT. of the Mortmain 
and Charitable Uses Act, 1888 (h), or the Mortmain and Charitable 
Uses Act, 1891 (2), and formerly did not come within the enact- 
ments thereby replaced (ck). It follows, too, that a gift, devise, 
or bequest of the kind is invalid if it infringes the rules against 
perpetuities (1). But the provision or upkeep of a monument 


(b) As to the rule against perpetuities, see title PERPETUITIES., 
(c) 54 & 55 Vict. o 73. 
(d) 51 & 52 Vict. c. 42. 
(e) Ibid. See title CoRPORATIONS. 
(f) Difficulty was in particular created by stat. 23 Hen. 8, c. 10. 
(g) These enactments, falling conveniently into seven groups, are discussed at 
pp. 484 ef seq., post. 
h) 51 & 52 Vict. . 42. 
1) 54 & 55 Vict. c. 73. 
k) Mellick v. Asylum (President and Guardians) (1821),1 Jac. 180; Adnam v. 
Cole (1843), 6 Beav. 353. 
(7) Lloyd v. Lloyd (1852), 2 Sim. (N. 8.) 255; Rickard v. Robson (1862), 31 
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inside a church or forming part of its fabric is a good charitable 
purpose (m). | 


Szcr. 2.—Gifts for Churches Acts, 1808 and 1811. 


910. Under the Gifts for Churches Act, 1808 (n), every sane person 
of full age other than a feme covert without her husband (0) having in 
his or her own right any estate or interest in possession, reversion, 
or contingency, of or in any lands or tenements, or of any property 
in any goods or chattels, may by deed enrolled in manner provided by 
the statute 27 Hen. 8, c. 16 (p), or by will duly executed three calendar 
months at least, including the days of execution and death, before 
death, give and grant to any person or body politic or corporate 
all his or her estate, interest, or property in such lands or tenements 
not exceeding five acres, or goods or chattels not exceeding in value 
£500 (q), for or towards, inter alta (r), the repairing, purchasing, or 
providing of any churchyard for a Church of England church or 
chapel, and to be for that purpose applied according to the will of 
the benefactor in and by such deed or will expressed, the consent 
and approbation of the ordinary being first obtained, and in default 
of such direction, limitation, or appointment, in such manner as 
shall be directed and appointed by the patron and ordinary, with 
the consent and approbation of the parson, vicar, or other incum- 
bent ; and such person, body politic or corporate, their heirs and 
successors, may purchase, receive, take, hold, and enjoy for the 
purpose aforesaid, as well from such persons as may be charitably 
disposed to give the same as from all other persons as may be 


Beay. 244; Fowler v. Fowler (1864), 33 Beav. 616; Hoare v. Osborne (1866), 
L. R. 1 Eq. 585; Re Rigley (1866), 36 L. J. (cH.) 147; Fisk v. A.-G. (1867), 
L. R. 4 Eq. 521; Hunter v. Bullock (1872), L. R. 14 Hq. 44; Dawson v. Small 
(1874), L. R. 18 Hq. 114; Re Williams (1877), 5 Ch. D. 735; Re Vaughan 
(1886), 83 Ch. D. 187; Re Tyler, [1891] 3 Ch. 252, C. A., where a condition 
in a bequest to a charity that the testator’s family vault should be kept m 
repair, and that on non-compliance with this condition the bequest should go 
over to another charity, was held to be valid on the principle that the rule 
against perpetuities does not apply to a transfer, in certain events, of property 
from one charity to another; Le Manser, [1905] 1 Ch. 68, where a bequest for 
maintaining a burial ground, and in particular the grave of the testator’s 
wife, was held to be good, the direction with regard to the particular grave being 
merely a special obligation ancillary to the repair of the burial ground, and 
not a separate trust. See title CHARITIES. 

(m) Hoare v. Osborne (1866), L. R. 1 Eq. 585; Re Rigley’s Trusts (1866), 
36 L. J. (cH.) 147. : 

(n) 43 Geo. 3,c. 108. See further, title EcoLEsrasticaL Law. 

o) This restriction is not removed by the Married Women’s Property Act, 
1882 (45 & 46 Vict. c. 75), s. 1 (1) (Re Smith (1887), 35 Ch. D. 689). 

(p) That is, by being enrolled in the High Court, or (subject to a proviso as 
to land in towns corporate where the corporation officers have authority or have 
been lawfully used to enrol deeds etc.) within the county where the land is situate 
before the custos rotulorum and two justices and the clerk of the peace, or two 
of them, whereof the clerk of the peace is one, within six months next after 
the date of the deed. 

(7) These limitations do not prevent larger grants where such grants can be 
supported apart from the Act (Le Douglas, [1905] 1 Ch. 279). 

(r) The other purposes are, shortly, providing churches of the Established 
Church and residences fur the officiating ministers. The provision of a new 
church clock is within these purposes (lve [Iendry (1887), 56 L. T. 908). 
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willing to sell or alienate to them, any lands or tenements, goods or 
chattels, without licence in mortmain (s). 

Only one such gift or devise may be made by one person, and if 
the same exceeds five acres in lands or tenements, or the value of 
£500 in goods and chattels, it is to be good and valid to that 
extent; and the High Court (t) may make order for reducing 
every such gift or devise within the said limits, and for allotting 
such specific five acres, and, if occasion require, such specific goods 
and chattels, as in its judgment may be most convenient, and 
otherwise as may appear to the court just and reasonable (uw). 


911. The Gifts for Churches Act, 1803, further contains pro- 
visions enabling corporations aggregate or sole to grant, by way of 
gift or exchange, plots of land not exceeding one acre for, inter alia, 
the enlargement of a churchyard, and possibly, in some instances 
the provision of a new churchyard (w). 


912. The Gifts for Churches Act, 1811, contains provisions 
enabling Crown lands and lands of the Duchy of Lancaster to be 
granted, to an extent not exceeding five acres in the case of any one 
grant, for, inter alia, the purpose of a churchyard for any church or 
chapel of the Church of England (zr). 

By the same Act any person or body politic or corporate seised 
of or entitled to the entire and absolute fee simple of any manor 
is enabled, by deed enrolled in the High Court, to grant to the 
rector, vicar, or other minister of any parish church and his 
successors, or to the curate or minister of any chapel and his 
successors, any land, not exceeding in the whole five acres, parcel of 
the waste of such manor, and lying within the parish or extra- 
parochial district where such church or chapel is or is intended to 
be erected, for the purpose, inter alia, of a churchyard or burying 
ground, or of enlarging a churchyard or burying ground, for such 


(s) Gifts for Churches Act, 1803 (43 Geo. 3, c. 108), s. 1. A bequest of 
money for the repair of a churchyard is good under this section (Re Vaughan 
(1886), 33 Ch. D. 187).° So also is a devise on a secret trust for the purpose 
of the section (O’Brien v. T'yssen (1884), 28 Ch. D. 372). But a gift for the 
upkeep of a tomb outside the church is not within it (Re Rigley’s Trust (1866), 
36 L. J. (cH.) 147; Re Vaughan, supra). The section does not authorise 
the grant or devise of land to be sold in order that the proceeds should be 
applied for the purposes of. the section, for it contemplates that the land 
granted or devised should be applied specifically to these purposes in connection 
with a particular church (Incorporated Church Building Society v. Coles (1855), 
5 De G. M. & G. 324). <A .devise of the kind would now, however, be good 
under the Mortmain and Charitable Uses Act, 1891 (54 & 55 Vict. c. 73), subject 
to the provisions of that Act; see title CHARITIES. A grant under the section 
is not rendered invalid by a reservation in the grantor’s favour (Fisher v. 
Brierley (1860), 29 L. J. (cw.) 477). As to the apportionment of a bequest under 
the section between pure and impure personalty, see Sinnett v. Herbert (1872), 
7 Ch. App. 232; Champney v. Davy (1879), 11 Ch. D. 949. 

(é) This jurisdiction is given by the section to the Lord Chancellor on 
petition, but appears to have been transferred to the High Court by the Supreme 
Court of Judicature Act, 1873 (86 & 37 Vict. c. 66). See zbid., ss. 16, 17, 34, 
76; and Re Pollard (1888), 20 Q. B. D. 656, C. A. | 

(uw) Gifts for Churches Act, 1803 (43 Geo. 3, c. 108), s. 2. 

(w) Ibid.,s.4. The section is very confusedly expressed. 

(x) Gifts for Churches Act, 1811 (51 Geo. 3, c. 115), s. 1. See further, title 
ECCLESIASTICAL Law. 
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SEcT.2. parish or extra-parochial place, freed and discharged of and from all 
Gifts for rights of common thereon (y). 
Churches 


Acts, 1803 Secor. 8.—The Burial Ground Act, 1816. 
and 1811. 


Siler. 913. Under the Burial Ground Act, 1816, any ecclesiastical cor- 
ecclesiastical Poration, aggregate or sole, possessing land adjacent to any cemetery, 
corporation of churchyard, or burying ground, may sell by deed enrolled in the 
ede one Ligh Court within six calendar months, for the purpose of consecra- 
aGte. tion, such portion thereof as may be deemed necessary for enlarging 
such cemetery, churchyard, or burial ground, not exceeding one 
acre (z), subject, however, in the case of a corporation sole, to 
conditions of which the effect is shortly as follows :— 
Requirements The consent of the bishop and of the patron of the living must 
in case of be testified by their being parties to the conveyance. The land 
cla «aust, be valued and a description’ thereof prepared by a person 
appointed by the ordinary, and the description and valuation must 
be verified on oath before a justice. If the value exceeds £100, 
land of an equal value must be conveyed to the same uses as that 
conveyed by the corporation sole; if it is between £20 and £100, 
such value must be paid to the Governors of Queen Anne’s Bounty 
to be applied for the benefit of the corporation sole; and if under 
£20, it must be paid to the corporation sole to be applied by him at 
his own discretion (a). 
Indefeasi- No alienation by an ecclesiastical corporation under the provisions 
bility of title. of the Burial Ground Act, 1816, is to be questioned after the expira- 
tion of twenty years from the time of such alienation on account of 
any want of compliance with the forms prescribed by the Act (0). 


Szor. 4.—The Church Building Acts. 


Acquisition of 914. The Church Building Acts, 1818 to 1884 (c), contain an 
land for elaborate code of provisions for the purchase on behalf of parishes 
aia ards and other ecclesiastical areas of land for sites for churches and 
chapels and burial grounds, resembling that contained in the Lands 
Clauses Acts, and including powers for the compulsory acquisition of 
land (d). The compulsory provisions of this code appear, however, 





(y) Gifts for Churches Act, 1811 (51 Geo. 3, c. 115), s. 2. This enactment 
does not authorise a grant overriding customary rights other than rights of 
common, eg., a customary right to use the land as part of a village green 
(Forbes vy. Lcclesiastical Commissioners (1872), L. R. 15 Eq. 51). 

(z) Burial Ground Act, 1816 (56 Geo. 3, c. 141), 5. 1. 

(a) Lbid., 8, 2. 

(b) Tbid., 8.3. See also zbid., s. 4; and p. 445, post. 

(c) This collective title is given to a group of nineteen Acts by the Short 
Titles Act, 1896 (59 & 60 Vict. c. 14), s. 2 and Sched. II. There is no provision 
in the Acts that they are to be read or construed together; but s. 25 of the 
Church Building Act, 1845 (8 & 9 Vict. c. 70), provides that the powers, privileges, 
and authorities contained in the previous Acts may be used and applied for the 
purpose of carrying the Act of 1845 and the previous Acts into execution, 
mutatis mutandis, so far as the same are applicable thereto, and are not incon- 
sistent with or repugnant to the Act of 1845. The Acts, it may be mentioned, 
are notorious for faulty draftsmanship and obscurity. 

(4) See particularly Church Building Act, 1818 (58 Geo. 3, 0. 45), ss. 35—83 ; 
Church Building Act, 1819 (59 Geo. 3, c. 134), ss. 36—38; Church Building Act, 
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from the first to have been practically a dead letter (ce); and the 
provisions as to limited owners appear to be largely superseded by 
later legislation (/). 

The Acts further contain provisions for meeting the expenses 
of the acquisition of land for the purposes above mentioned by 
means of church rates or rates in that nature and grants from a 
sum of £1,500,000 appropriated by the Acts of 1818 and 1824, and 
_ enabling the provision of churches and burial grounds to be made 
obligatory. But with the abolition of compulsory church rates (q) 
and the exhaustion of the above-mentioned appropriation these 
provisions have become obsolete. 

The Acts, however, also contain provisions as to gifts of land for 
the purposes, inter alia, of burial grounds, and as to the property in 
land for burial srounds acquired under the Acts, and other matters, 
which are still of practical importance. 

The general effect of these provisions is briefly (h) stated below. 
The working of the Church Building Acts. is in the hands of the 
Keclesiastical Commissioners, as successors(2) of a body of commis- 
sioners, commonly known as the Church Building Commissioners, 
originally established by the Church Building Act, 1818, and 
continued from time to time by subsequent Acts. 


915. The Ecclesiastical Commissioners are empowered to accept 
and take land for, inter alia, sites of additional churches or chapels, 
including ground for providing a churchyard, and making a proper 
and sufficient access thereto, from any person willing to give the 
same (j). Whether this power is extended to land for burial 
grounds independently of sites for additional churches is not 
clear (Kk). 


916. There are provisions authorising the grant for the purposes 
of a burial ground of Crown land and of land of the Duchies of 
Cornwall and Lancaster (J), and‘also, though it may be questioned 


1822 (3 Geo. 4, c. 72), ss. 2—4, 7T—9, 26, 28, 29, 34; Church Building Act, 
1845 (8 & 9 Vict. ¢. 70), ss. 19—21; Church Building ‘Act, 1851 (14 & 15 Vict. 
c. 97), 8. 27; Church Building Act, 1854 (17 & 18 Vict. c. 32). See further, 
title ECCLESIASTICAL Law, and as to compulsory acquisition of land generally, 
see title COMPULSORY PURCHASE AND COMPENSATION. 

(e) From a parliamentary return of 1886 (sess. 1, 103, li. 13) these powers 
would appear to have been exercised only in one case, which occurred in 1820. 

(7) See particularly Places of Worship Sites Act, 1873 (36 & 37 Vict. c. 50) ; 
Places of Worship Sites Amendment Act, 1882 (45 & 46 Vict. c. 21); and 
p. 442 et seq., post. 

(9) ef the Compulsory Church Rate Abolition Act,’ 1868 (31 & 32 Vict. 
c. 109 

(h) The obscurity of the Acts is such that any attempt to state the effect of 
the enactments referred to with precision would necessarily fail. 

(«) Under the Church Building Commissioners (Transfer of Powers) Act, 
1856 (19 & 20 Vict. c. 55). 

(7) Church Building Act, 1818 (58 Geo. 3, c. 45), s. 33. 

(4) See Church Building Act, 1819 (59 Geo. 3, c. 134), ss. 36, 37; Church 
Building Act, 1822 (3 Geo. 4, c. 72), s. 26; Church Building Act, 1845 (8 & 9 
Vict. c. 70), s. 25; North Manchester Overseers v. Winstanley, [1908] 1 K.' B. 
835, C. A., per BicHaM, J., at p. 850. 

(0) Church Building "Act, 1818 (58 Geo. 3, ¢ 45), s. 34; Church Building 
Act, 1838 (1 & 2 Vict. ¢. 107), s. 8. 
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whether they are still operative, provisions authorising grants for 
like purposes by Government departments (m). 


917. Any body politic, corporate, and collegiate, and corporation 
ageregate or sole, or any trustees, guardians, commissioners, or 
other persons having the control, care, or management of any hos- 
pitals, schools, charitable foundations, or other public institutions, 
are empowered to grant lands, by way of gift, for, ater alia, church 
or chapel yards or cemeteries or the enlargement thereof. Such 
grants are to be made to the Ecclesiastical Commissioners or their 
nominees to be used for the purposes of the Church Building Acts, 
and are declared to be valid notwithstanding any law, statute, 
usage, or custom to the contrary; and the grantors are declared to 
be indemnified in respect thereof (7). 

These powers do not, however, enable trustees of a charity to 
give, for the purposes of the Church Building Acts, lands of the 
charity which are required for the purposes of the charity (0). 


918. A statutory form is provided for conveyances to the 
Ecclesiastical Commissioners or their nominees under the Church 
Building Acts, applicable alike in the case of conveyances by way 
of gift and conveyances by way of sale; and it is declared that 
such conveyances shall be effectual in law and a complete bar to 
all estates tail, and other estates, rights, titles, trusts, interests, and 
incumbrances (9). 

Conveyances under the Church Building Acts are exempt from 
stamp duty (q). | 


919. It is expressly provided that land which is added to an exist- 
ing churchyard or burial ground, or appropriated and set apart for 
a new burial ground under the Church Building Act, 1819, shall be, 
as soon as conveniently may be, consecrated for the burial of the 
dead according to the usage of the Church of England, and be used 
for ever after as an additional burial ground (7). 

But, though the Acts contemplate that burial grounds provided 
under them will in all cases be consecrated, it is not clear whether 





(m) Church Building Act, 1822 (5 Geo. 4, c. 72), s.1. The doubt as to whether 
the powers conferred on Government departments by this section are still opera- 
tive arises from the changes in the constitution of such departments which have 
taken place since 1822, 

(n) Ibid. See also Church Building Act, 1818 (58 Geo. 3, c. 45), s. 34, 
extended by the Church Building Act, 1819 (59 Geo. 3, c. 184), s. 37, by 
which somewhat similar, but apparently less extensive, powers are given. 

(0) A.-G. v. Manchester (Bishop) (1867), L. R. 3 Eq. 436. 

(p) Church Building Act, 1822 (3 Geo. 4, c. 72), s. 2; and see Church Build- 
ing Act, 1845 (8 & 9 Vict. c. 70), s. 24. See also Church Building Act, 1840 
(3 & 4 Vict. c. 60), ss. 2—4, whereby, subject to certain provisions that can 
hardly have any application in the case of a burial ground, a licence in mort- 
main is expressly made unnecessary in the case of conveyances under the Acts. 
These enactments do not validate a conveyance not authorised by the Acts 
(A.-G. v. Manchester (Bishop), supra). The Church Building Act, 1838 (1 & 2 
Vict. c. 107, s. 6), provides a special statutory form of conveyance for the purposes 
of that Act and the Act of 1831. 

q) Church Building Act, 1822 (3 Geo. 4, c. 72), 8. 28. 

i Church Building Act, 1819 (59 Geo. 3, c. 134), s. 38. 
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this express provision extends to burial grounds provided under 
the other Church Building Acts (s). 


920. Land obtained for a burial ground under the Church 
Building Acts in most cases vests in the incumbent upon 
consecration (t); and, though in some cases the whole of the land 


(s) See Church Building Act, 1845 (8 & 9 Vict. c. 70), s. 25; and note (c), 
p. 436, ante. . 

(t) The provisions of the Acts on this subject are complicated. The 
Church Building Act, 1819 (59 Geo. 3, c. 1384), by s. 38, provides that 
the freehold of land added to an existing churchyard or burial ground 
or appropriated for a new burial ground under that Act shall upon consecra- 
tion vest in the person in whom the freehold of the ancient churchyard or 
burial ground of the parish or chapelry where the same is situated may be 
vested; and this section, though to a large extent superseded by the later 
enactments mentioned below, is apparently still operative in some cases. 

The Church Building Act, 1822 (8 Geo. 4, c. 72), s. 29, provides, putting it 
shortly, that after the expiration of five years after the conveyance of any 
lands to the Church Building Commissioners (now the Ecclesiastical Commis- 
sioners), or to any person, for the use of any parish or place asa site for a church 
or chapel or a church or chapel yard or,cemetery, whether by gift or grant, or 
upon a sale under that Act or the Acts of 1818 and 1819, although no church or 
chapel shall, before the expiration of the five years, have been built and con- 
secrated upon the site, such lands shall become and remain vested in the 
Commissioners or person to whom the same were conveyed for the purposes of 
the Acts, free from adverse claims.. Probably, however, this enactment did not 
affect the vesting of consecrated land in the incumbent etc. under the Act of 
1819. It has been generally referred to in text-books as intended merely to 
make the title indefeasible. As to its effect in that respect, see A.-G. v. 
Manchester ( Bishop) (1867), L. R. 3 Eq. 436. 

The Church Building Act, 1824 (5 Geo. 4, c. 103); s. 14, provides that the 
site of a church built under that Act, with the cemetery belonging thereto, 
if any, shall vest in the persons named in the sentence of consecration as a 
body corporate; and the: Church Building Act, 1831 (1 & 2 Will. 4, c. 388), 
s. 9, contains a somewhat similar provision as. to the site of a church built 
under that Act, with the cemetery, if any, belonging thereto. See also ss. 17 
and 18 of that Act as to the indefeasibility of the title. But a church so built 
may become the church of a new parish, in which case the provisions of the Act 
of 1856 referred to below would apparently vest the freehold in the incumbent. 
And, again, if the land had been conveyed to the Church Building Commissioners 
or Ecclesiastical Commissioners, the provisions of the Act of 1845 referred to 
below might apply to the exclusion of the provisions of the Act of 1824. 

The Church Building Act, 1845 (8 & 9 Vict. c. 70), s. 18, provides that 
the freehold of every burial ground of which the Church Building Commis- 
‘sioners (now the Ecclesiastical Commissioners) may have accepted or shall 
accept a conveyance under the Church Building Acts shall after consecration vest 
in the incumbent for the time being of the church to which the burial ground 
belongs, or if there is no such incumbent, then in such. body or person as the 
Commissioners, with consent of the bishop, direct, until there is an incumbent, 
and then in such incumbent, for the use of the inhabitants of the place for which 
the burial ground was acquired. The same section provides that the freehold 
of the site of every church of which the Commissioners may have accepted or 
shall accept a conveyance under the Church Building Acts (as to any church 
not yet consecrated, when the same shall be consecrated) shall vest in the 
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incumbent. Under this branch of the section it has been held that the whole © 


vests in the incumbent, though only a portion has been consecrated (Plumstead 
District Board of Works v. Ecclesiastical Commissioners, [1891] 2 Q. B. 361; Hx 
parte London County Council, [1896] 1 Ch. 520). 

_ Lastly, the New Parishes Act, 18456 (19 & 20 Vict. c. 104), 8. 10, provides 
that (subject to a provision as to local Acts) the freehold of the site of the 
church of any new parish, and of the churchyard, burial ground, and vaults 
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conveyed may vest in the incumbent where part only has been 
consecrated (w), in general the land until consecrated vests in the 
Ecclesiastical Commissioners or other persons to whom it was con- 
veyed(w). The Ecclesiastical Commissioners have certain statutory 
powers. for dealing with land obtained under the Acts but not 
consecrated (a). 


921. Where land for a burial ground purchased by or under 
the authority of the Ecclesiastical Commissioners, or with money 
granted by them, under the Church Building Acts, is situate 
outside the area for which the ground is obtained, the ground 
upon consecration ipso facto becomes part of that area (lL); and 
in all cases, if the Ecclesiastical Commissioners Bccept a conveyance 
of land for a new or additional burial ground under the Acts, they 
may declare that the land shall after consecration become part of 
the area on behalf of which it has been conveyed (c). 


922. There are provisions under which, where a burial ground is 
provided under the Church Building Acts for two or more areas (d), 
a chapel and a lodge or other building may be provided for the 
common use of the several areas, subject to regulation by the 
bishop (e), and under which, in the case of such a burial ground, 
the bishop has power to dispense with the separate fencing of the 
parts of the ground belonging to the several parishes, and to 
authorise the inclosure of the whole of the land bya single fence (/). 
The repair of such chapel etc. and fence is to be provided for by 
means of a repair fund invested in the names of trustees, with 
regard to whose appointment etc. there are statutory provisions (q). 
The freehold of such a chapel when consecrated, and of any lodge, 
walks, or gates of the burial ground, vests in the bishop; and the 


belonging thereto, shall vest in the incumbent, and that lands conveyed for 
such purposes shall be discharged from adverse claims. See also New Parishes 
Acts and Church Buildings Acts Amendment Act, 1869 (32 & 33 Vict. c. 94), 
ss. 6, 7; Places of Worship Sites Act, 1873 (86 & 387 Vict. c. 50), 5.5; and 
Dp. 444, post. 

(w) See Plumstead District Board of Works v. Ecclesiastical Commissioners, 


[1891] 2 Q. B. 361. 


(w) See Church Building Act, 1822 (3 Geo. 4, c. 72), s. 29; and note (t), 
p. 439, ante. | 

(a) Church Building Act, 1818 (58 Geo. 3, c. 45), 8.51; Church Building Act, 
1822 (3 Geo. 4, c. 72), s. 34; Church Building Act, 1840 (3 3 & 4 Vict. c. 60), 
s. 19. 

(b) Church Building Act, 1819 (59 Geo. 3, c. 134), s. 22; Church ee 
Act, 1822 (3 Geo. 4, c. 72), 8. 26. 

(c) Church Building Act, 1845 (8 & 9 Vict. c. 70), s. 14. 

(2) As appears from the provisions as to fencing in the Church Building 
(Burial Service in Chapels) Act, 1846 (9 & 10 Vict. c. 68), s. 3, infra, the 
case contemplated is that of a ‘ground part of which constitutes the burial 
ground of one area and part of which constitutes the burial ground of another. 
The provision of a burial ground the whole of which is to be for the use of 
two areas does not appear to be authorised by the Acts. 

(¢) Ibid., ss. 1, 2; and see s. 5, defining ‘‘parish.” 8S. 1 contains special 
provisions as to burial fees. 

(7) / bid., 8.0. 

(y) Ilid., 8.4. There is no provision as to the source from which the fund is 
to come. It is no doubt contemplated that it will be subscribed or the like, 
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preservation and custody thereof is placed in the hands of the 
trustees (h). 


Srcr. 5.—The New Parishes Acts. 


923. The New Parishes Acts do not authorise the grant of land 
or property for the purposes of a burial ground eo nomine ; but 
they contain provisions of the widest scope authorising the srant by 
deed duly enrolled or devise of real property and the gift or bequest 
of personal property to the Ecclesiastical Commissioners for, inter 
alia, providing churches and chapels for the purposes of the Acts (2) ; 
and probably the expressions “church” and ‘‘ chapel’’ may be 
taken for this purpose to include burial grounds attached thereto (f). 

The Acts also provide for the vesting of the burial ground of a 
new parish in the incumbent (0). 


Sect. 6.—The Consecration of Churchyards Acts. 


924. The powers for granting land to an extent not exceeding 
one acre as a site for a school conferred on limited owners by the 
School Sites Acts, 1841 and 1849 (m), are extended by the Consecra- 
tion of Churchyards Acts to the grant of land for the enlargement 
of churchyards or burial-places, subject to provisions of which the 
effect is as follows (n). 

The grant is not to be made otherwise than in fee simple, 
and may be made in a statutory form. A grant may be made 
by a tenant for hfe without the concurrence of the person next 
entitled in remainder in fee simple or fee tail, and the grant is 
good without licence in mortmain (0). 

The conveyance is exempt from stamp duty (), and after five 
years confers an indefeasible title on the person or corporation in 
whom the churchyard or burial-place enlarged is vested (q). 


925. When any land so added to a consecrated churchyard is 
the gift of any person, whether resident or not in the parish or 
ecclesiastical district in which the churchyard is situated, the giver 
of the land may reserve the exclusive right in perpetuity of burial 
and of placing monuments and gravestones in a part of the land 


(hk) Church Building Act, 1851 (14 & 15 Vict. c. 97), s. 28. 

(:) New Parishes Act, 1843 (6 & 7 Vict. c. 37), s. 22, amended and extended 
by New Parishes Act, 1844 (7 & 8 Vict. c. 94), s. 7; Church Building Act, 
1851 (14 & 14 Vict. c. 97), s. 24; and New Parishes Act, 1856 (19 & 20 Vict. 
c. 104), s.4. See further, title EccLESIASTICAL Law. 

(k) See BR. v. Abrey (1854), 23 L. J. (M. 0.) 154, per ERE, J., at pp. 155, 156, 
as to the expression “ church ”’ including the burial ground. 

(1) See note (4), p. 439, ante. 

(m) 4 & 5 Vict. c. 88; 12 & 18 Vict. c. 49. 

(n) Consecration of Churchyards Act, 1867 (80 & 31 Vict. c. 1383), s. 4. By 
s. 2 of the Consecration of Churchyards Act, 1868 (31 & 32 Vict. c. 47), the Act 
of 1867 is declared applicable to burial grounds attached to or belonging to 
union houses. 

(0) Consecration of Churchyards Act, 1867 (30 & 381 Vict. c. 133), ss. 4, 5. 
The statutory form expresses the erant to be ‘‘ unto the person or persons, or 
. corporation sole or aggregate, in whom” the churchyard or burial ground 
to be ss ie sh ie now vested, his or their heirs or successors.”’ 

(p) Lbid., 

(q) L bid., S. os 
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added, not exceeding one-sixth of the whole of such land. The 
part in which such right is reserved must be shown and coloured 
on the plan indorsed on the instrument declaring or recording the 
consecration of the added land; and a memorandum in a form 
prescribed (to be prepared and executed at the expense of the 
person making the reservation) must be written on such instrument 
and signed by the incumbent and churchwardens of the parish or 
ecclesiastical district in which the churchyard is situated. The 
memorandum so signed, after the land is consecrated, operates as 
an exclusive right in perpetuity in the land therein referred to (7). 
The exclusive rights above mentioned are to be considered to be 
the real estate of the giver, his heirs and assigns, and no body 
may be buried or monument or gravestone placed in the land 
in which such rights have been granted, except by consent of the 
owner thereof for the time being, save that such consent is not 
necessary for the burial of a deceased owner, or of a wife or 
widow of any deceased owner who has been or is about to be buried 
in such ground. But no such reservation gives the right to bury 
the body of any person not entitled to be buried in consecrated 
ground, and all powers of the bishop of the diocese and persons 
acting under his authority as to the placing and erection of monu- 
ments and gravestones and to the placing and removal of inscrip- 
tions in churchyards remain in force in the reserved ground (s). 
Such reserved portion is not to be included in any Order 
in Council under the Burial Acts for closing the churchyard to 
which it belongs, but it may be closed under a separate Order 
founded on a special report that the ground is in such a state as 
to render any further interments therein prejudicial to the public (é). 


Sect. 7:—The Places of Worship Sites Acts. 


926. The Places of Worship Sites Act, 1878 (w), and the Places of 
Worship Sites Amendment Act, 1882 (a), authorise the grant, convey- 
ance, or enfranchisement by way of gift, sale, or exchange in fee 
simple or for a term of years, of any quantity, not exceeding one acre, 
of land, not being part of the demesne or pleasure ground attached 
to any mansion-house, as, inter alia, a site for a burial-place (0). 


(r) Consecration of Churchyards Act, 1867 (30 & 381 Vict. c. 133), s. 9, as 


amended by Consecration of Churchyards Act, 1868 (31 & 32 Vict. c. 47), s. 1. 
The prescribed form of memorandum is as follows :— 
‘‘We, A. B. [rector, vicar, or incumbent] and C. D. and E. F., churchwardens, 


of , declare the piece of land [here insert the description and measurement], 
and coloured on this plan, to be the burial-place of G. H., the giver of the 
land added to the churchyard of , his heirs and assigns. . 
Signed A. B., 
C. D., 
EH. F., 


in the presence of J. Kx. 

‘* Dated this day of 

(8) Consecration of Churchyards Act, 1867 (30 & 31 Vict. c. 133), s. 10, as 
amended by Consecration of Churchyards Act, 1868 (31 & 32 Vict. c.47),s. 1. 

(t) Consecration of Churchyards Act, 1867 (30 & 31 Vict. c. 133), s. 11. 
As to the closing of burial grounds under the Burial Acts, see pp. 525 et seq., post. 

(u) 36 & 87 Vict. c. 50. 

(a) 45 & 46 Vict. c. 21. 

(b) Places of Worship Sites Act, 1873 (36 & 37 Vict. c. 50), s. 1. The other 





— 
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This power is given, in the first place, to tenants in fee or in tail 
or for life or lives of freehold land beneficially interested and in 
possession, subject, in the case of a tenant for life or lives, to the 
consent of the person next entitled in remainder in fee simple or 
fee tail, special provision being made for cases where such person 
is under disability or is unborn or unascertained (c). 

Secondly, the power is extended to the case of lands of copyhold 
or customary tenure, subject to the provisions of the Lands Clauses 
Acts (d) with respect to copyhold lands (e). 

Thirdly, the power is made exercisable by persons equitably 
interested in lands without the concurrence of the trustees in whom 
the legal estate is vested, by married women with the concurrence 
of their husbands but without acknowledgment, and by guardians 
and committees on behalf of infants and lunatics (/). 

Fourthly, the power is extended to any corporation, ecclesiastical 
or lay, whether sole or aggregate, and any officers, Justices of the 
peace, trustees, or commissioners holding land for public, ecclesi- 
astical, parochial, charitable, or other purposes or objects, Bapject 
to conditions of which the effect is shortly as follows :— . 

In the case of an ecclesiastical corporation sole below the jae 
of a bishop, the consent of the bishop is requisite. 

In the case of a municipal corporation the consent of the 
Treasury 1s requisite. 

In the case of parochial property the consent of a majority of 
the ratepayers and owners of property in the parish assembled at 
a meeting convened in the manner prescribed by the Union and 
Parish Property Act, 1835 (g), and of the Local Government Board 
and of the ouardians of the poor of the parish or of the union 
comprising the parish, is requisite. 

In the case of property held on trust for charitable purposes the 


consent of the Charity Commissioners (or in some cases of the 


Board of Education (h) ) is requisite (7). 


purposes authorised are sites for churches, chapels, meeting-houses, or other 
places of divine worship, and residences for ministers officiating in such places 
of worship or any places of worship within a mile of the site. See further, title 
EcCcLESIASTICAL Law. 

() Ibid. ; Places of Worship Sites Amendment Act, 1882 (45 & 46 Vict. c. ats 
s.2; and see Re Salisbury y (Marquis) and Ecclesiastical Commissioners (1876), 2 
Ch. D. 29, CO. A. 

(d) Lands Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 18), ss. 95—98S. 
For the Lands Clauses Acts, see title CompunsoRY PURCHASE AND 
CoMPENSATION. 

(e) Places of Worship Sites Act, 1873 (36 & 37 Vict. c. 50), s. 

(7) Ibid., s. 3. The section provides that upon such a eer the 
legal estate shall vest in the ‘‘ trustees of such place of worship or residence,” 
the draftsman having apparently forgotten the case of a burial ground. 

(g) 5 & 6 Will. 4, c. 69. The Local Government Act, 1894 (56 & 57 Vict. 
c. 73), s. 52 (1), which in the case of rural parishes substitutes the consent of 
the parish meeting for that of the ratepayers and owners of property for certain 
statutory purposes, does not affect the consent of owners and ratepayers required 
under the Places of Worship Sites Acts. 

(h) See Board of Education (Powers) Order in Council, 1902, whereby the 
consent of the Board of Education is substituted for that of the Charity 
Commissioners in regard to educational endowments. 

(<) Places of Worship Sites Amendment Act, 1882 (45 & 46 Vict. c 21), 
8. 1. 
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927. One person may grant more than one site under the Acts, 
provided that each site does not exceed one acre in extent (k). 

There are provisions as to the payment and application of the 
purchase-money or money received for equality of exchange (i), 
and for the apportionment of rent to which the land granted is 
subject, and savings for incumbrances (m) ; and there is a provision 
for the reverter of the land if not used for the statutory purposes (n). 

Conveyances for the purposes of the Acts may be made in a 
statutory form (0). 


928. The persons authorised by the Acts to make grants may 
convey, by way of gift, sale, or exchange, any site or sites, not 
exceeding an acre in the case of any one site, for any of the pur- 
poses of the Church Building Acts (which purposes, as has been 
seen(), include those of a burial ground), to the Ecclesiastical 
Commissioners, or as they may direct; and those Commissioners 
may act as trustees for the purpose of taking and holding any sites 
granted under the Acts. And all conveyances made under these pro- 
visions (q) are to be deemed to be made under the Church Building 
Acts, and the land conveyed is to vest in conformity with such 
conveyances and the Church Building Acts (r). 


Sect. 8.—Trustee Appointment Acts. 


929. The Trustee Appointment Acts, 1850 to 1890, contain 
provisions dealing with the appointment of new trustees when land 
for the purpose of, inter alia, a burial ground, has been acquired in 
trust for any congregation or society or body of persons associated 
for religious purposes, or by trustees in connection with any society 
or body of persons comprising several congregations or other 
sections or divisions or component parts associated together for 
any religious purposes, and provisions also to the effect that the 
conveyance or other assurance of the land shall not only vest the 
land in the parties named therein, but also in their successors in 
office duly appointed without further assurance. 

If such land is of copyhold or customary tenure and liable to 
payment of any fine, with or without a heriot, on the death or 
alienation of the tenant thereof, a sum corresponding to such fine 
and heriot becomes due to, and may be recovered by, the lord of the 
manor on the next appointment of a new trustee or trustees thereof, 


— 





(k) Places of Worship Sites Act, 1873 (386 & 37 Vict. c. 50), 8; 1. 

(1) Ibid., s. 2. 

(m) I bid., 8. 3. 

(n) Ibid., s. 1. 

(0) Lvid.,s.4. The section in terms authorises the use of the statutory form 
only in the case of a site for a place of worship or the residence of a minister, 
but the form itself, which is contained in the section, is adapted, inter alia, to 
the case of a burial-place. For a modification of the statutory form suitable in 
certain cases, see Mncyclopsedia of Forms, Vol. III., p. 122. 

p) See pp. 436 et seq., ante. 

ts The words are ‘all conveyances made under this present enactment.” 

(r) Places of Worship Sites Act, 1873 (36 & 37 Vict. c. 50), 8.5. As to the 
vesting of burial grounds under the Church Building Acts, see Church Building 
Act, 1845 (8 & 9 Vict. c. 70), 8. 13; and p. 489, ante. 
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and at the expiration of every period of forty years thereafter so 
long as such land is held in trust as before mentioned (s). 


Sror. 9.—Vesting of Property in Burial Grounds. 


930. There is a general provision in the Burial Ground Act, 1816, 
that all ground which has been or shall be consecrated as burial 
ground shall after twenty years from the time of such consecration 
be considered as discharged from all adverse titles, claims, and 
demands whatsoever, and as absolutely vested in the trustee or 
trustees, if any, thereof, and if there should not be any such 
trustee or trustees, then in the vicar or perpetual curate, if any, for 
the time being, and if there should not be any vicar or perpetual 
curate, then in the rector for the time being, of each parish in which 
such burial ground is situate (t). 


Part VI.—Provision of Burial Grounds under 
Burial Acts. 


Secr. 1.—Preliminary. 
Sus-Sxecr. 1.—Jntroductory. 


931. It is proposed, in the present part of this title, to discuss 


the provision and maintenance of burial grounds by burial boards: 


and other authorities under the Burial Acts, 1852 to 1906 (wu), and 
matters connected therewith. The complexity of the subject renders 
some preliminary observations on the legislation necessary. 


932. The first of the group of Acts in question—the Burial Act, 
1852 (w)—applied originally only to the metropolis as defined by that 
Act (a) ; and while most of its provisions were extended to the rest of 
the country by the Burial Act, 1853 (b), so that in the main the Act 


(s) Trustee Appointment Act, 1850 (13 & 14 Vict. c. 28); Trustee Appoint- 
ment Act, 1869 (32 & 33 Vict. c. 26); Trustee Appointment Act, 1890 (53 & 54 
Vict. c. 19). See further, title EccLESIAsTIcAL Law. 

(t) Burial Ground Act, 1816 (56 Geo. 3, c. 141), s. 4. In Westminster 
Corporation v. St. Martin-in-the-Fields (Vicar etc.) (1907), 96 L. T. 491, land 
acquired under statutory powers in the early part of the eighteenth century for 
the enlargement of a churchyard and conveyed to trustees for that purpose 
and duly consecrated, together with a vestry room, not itself consecrated, built 
on the land, was held to have vested in the vicar under this enactment upon the 
presumed death of the last surviving trustee. | 

(u) The collective title of the Burial Acts, 1852 to 1906, is given to a group of 
fifteen Acts, beginning with the Burial Act, 1852 (15 & 16 Vict. c. 85), and 
ending with the Burial Act, 1906 (6 Edw. 7, c. 44), by the combined operation 
of the Short Titles Act, 1896 (59 & 60 Vict. c. 14), s. 2, Sched. IT., the Burial 
Act, 1900 (63 & 64 Vict. c. 15), s. 18, and the Burial Act, 1906 (6 Edw. 7, c. 44), 
s. 3. 

(w) 15 & 16 Vict. c. 85. 

(a) Ibid., s. 53 and Sched. A. 

(6) 16 & 17 Vict. c.184,s.7. Words referring to the metropolis in the sections 
of the Act of 1852 which were thus extended to the rest of the country were 
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of 1852 has since been of general application, a few of its provisions 
remain applicable only to the “ metropolis” within the meaning of 
the Act, and the distinction between the “ metropolis ” and the rest 
of the country has been kept up to a slight extent in the later 
legislation (c). 

Ihe area defined as constituting the “metropolis” for the pur- 
poses of the Act of 1852 (d) differs in some respects from that defined 
as the ‘‘ metropolis ” for the purposes of the Metropolis Management 
Acts (¢), and now, with some alterations, constituting the administra- 
tive county of London. The result is that the “ metropolis” for the 
purposes of the Burial Acts, that is to say, the area to which the 
exclusively metropolitan provisions of those Acts apply, is not 
co-extensive with the administrative county of London, but, speaking 
broadly, differs from that area in that it includes Willesden and 
excludes Eltham, Lee, Kidbrooke, and Lewisham. Penge, which 
was formerly in the administrative county of London, but is so no 
longer, is not in the “‘ metropolis” for the purposes of the Burial 
Acts (f). | 


933. The scheme of the Burial Acts, 1852 and 1858 (9), as regards 
the provision and maintenance of burial grounds, was to enable the 
vestry of a parish to pass a resolution for the provision of a burial 
ground, and to provide for the establishment, upon the passing of 


such a resolution, ofa “burial board” elected by, and to some 


extent under the control of, the vestry, as the executive authority 
to provide the burial ground and otherwise carry the Acts into 
execution. | 

The initial simplicity of this scheme has, however, since been 
much modified. 

The later Burial Acts contain provisions enabling burial grounds 
to be provided, and elective burial boards’ established, for areas 
other than parishes in like manner as for parishes. 


repealed by the Statute Law Revision Act, 1894 (57 & 58 Vict. c. 56), s. 1 
and Sched. I., and are omitted in the Revised Statutes. In these circum- 
stances, it has been thought sufficient in the present title to cite the sections 
of the Act of 1852 that are of general application without referring to the 
extending section of the Act of 1853. 

(c) The operation of the Burial Acts in the administrative county of London 
differs very much from their operation elsewhere (see pp. 500 et seg., post) ; but 
this is chiefly in consequence of the provisions of the London Government Act, 
1899 (62 & 63 Vict. c. 14), and not of the distinction drawn in the Burial Acts 
between the ‘“‘ metropolis’ and the rest of the country. 

(d) The ‘‘ metropolis” is defined by s. 53 of the Burial Act, 1852 (15 & 16 
Vict. c. 85), as meaning and including the cities and liberties of London and 
Westminster, the borough of Southwark, and the parishes etc. mentioned in 
Sched. A to the Act. 

(¢) 18 & 19 Vict. c. 120 and the various amending Acts, for which see title 
METROPOLIS. : 

(7) It is not practicable to state the differences between the two areas 
with complete precision, as changes have taken place in the boundaries of 
many of the parishes and other areas referred to in the definition of ‘‘ metropolis ”’ 
in the Act of 1852, and it is not possible, without investigation of numerous 
particular cases, to say whether these changes have or have not altered the area 
constituting the ‘‘ metropolis’ for the purposes of that Act. 

(y) 15 & 16 Vict. c. 85; 16 & 17 Vict. c. 134. 
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Part VI.—PROVISION OF BURIAL GROUNDS UNDER BURIAL ACTS. 


Under provisions contained partly in the later Burial Acts and 
partly in other statutes, borough councils and other urban autho- 
rities, and in some cases the members of such an authority repre- 
senting a particular ward, may be invested with the functions of 
elective burial boards, subject to some modifications. 

Important alterations in the operation of the Burial Acts are 
made by the Local Government Act, 1894 (h), particularly as regards 
parishes and other areas in rural districts. Thus, to mention 
only the more important of these alterations, the power of passing 
the initial resolution for the provision of a burial ground under the 
Burial Acts—or, in the phraseology of the Act of 1894, the power 
of ‘“‘adopting” the Burial Acts—is, in the case of parishes and 
other areas in rural districts, transferred from vestries and like bodies 
to parish meetings ; as also are, to a great extent, the other functions 
of vestries under the Burial Acts (2). The functions of burial boards 
already in existence for parishes and other areas wholly or partly 
in rural districts were in general transferred to parish councils, 
or in some instances to parish councils, parish meetings, and 
urban authorities, or some of such bodies, jointly, 1n which case the 
functions in question are discharged by a joint committee of the 
appointing authorities (7). Provision is made that, on the subsequent 
adoption of the Acts for a rural parish under a parish council, or 
for part of such a parish, the parish council shall act as the 
executive authority for the purposes of the Acts in lieu of an elective 
burial board (x); and there is a provision which enables the parish 
meeting of a rural parish not having a parish council to be 
constituted the executive authority for the purposes of the Acts (J). 

Under the London Government Act, 1899 (m), another method 
of ‘‘adopting’’ the Burial Acts is substituted in the case of areas 
in London for the passing of a resolution to provide a burial 
ground, and provision is made securing that the metropolitan 
borough couneils, to the exclusion of any other form of authority, 
shall in London act as the executive authorities under the Acts (n). 

Under ‘special legislation, the Corporation of the City of London 
have, with. some modifications, the functions of a burial board for 
the City (0). 

One result of these changes is that the functions of an elective 
burial board may now be found vested, subject to greater or less 
modification, in an urban authority, the members of an urban 
authority representing a particular ward, a parish council, a parish 
meeting, a joint committee appointed by parish councils, parish 
meetings, and urban authorities, or two or more of such bodies, or 
a metropolitan borough council, as well as in an elective burial 


(h) 56 & 57 Vict. c. 7 “ oe this Act see generally, title LocaL GOVERNMENT. 

(i) Ibid., s. 7 (1), (3), )» (8). 

(7) I bid. ss. 7 (5), 53 Oe. ocal Government (Joint Committees) Act, 1897 
(60 & 61 Vict. c. 40); and see pp. 499, 500, post. 

(k) Local Government Act, 1894 (56 °& 57 Tict, c. 73), s. 7 (7); and see p. 493, 


post. ; 


(1) Loid., s. 19 (10); and see pp. 493, 494, post. 
(m) 62 & 63 Viet. c. 14. 

(n) Ibid., s. 4; and see pp. 500 e¢ seq., post. 

(0) See p. 503, post. 
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board. All such executive authorities under the Burial Acts are, 
together with the Corporation of the City of London, in whom, as 
has been said, the functions of a burial board are vested, and local 
authorities maintaining burial grounds under certain other legisla- 
tion, referred to in recent legislation as “ burial authorities” (p). 

It is proposed to confine attention in the next section mainly to 
the case of elective burial boards for parishes and other areas 
wholly comprised in urban districts. It will, however, be con- 
venient to make occasional reference to other burial authorities. 

The Burial Acts, 1852 and 18538, as has been said, contem- 
plated the establishment of burial boards for parishes only (gq). 
Subsequently, however, various other areas were putin the position 
of parishes for the purposes of the Acts. The result is that many of 
the enactments in the Acts of 1852 and 18538, and even in later 
Acts, which are expressed in reference to parishes, have a more 
general application. In the ensuing pages the language of these 
enactments has, whenever it has seemed possible to do so without 
substantial risk of inaccuracy, been generalised so as to state their 
effect as extended to areas other than parishes; but it has not been 
thought necessary on each occasion to cite the extending enactments 
as well as the original enactment. 


SuB-SEcT. 2.—Definitions. 


934. The Burial Acts, 1852, 1853, 1854, 1855, 1857, 1859, 1871, and 
1900, are incorporated with each other (7), and the interpretation of 
these Acts is governed by the following definitions (s), some of which 
are of great importance, and which, subject to what is said below, 
must be taken as governing the meaning of the defined expressions 
in passages in the text referring to those Acts. 

‘‘ Parish ’ is defined as meaning, in effect, a poor law parish (¢). 
But the expression is not, in fact, used in the Acts exclusively in this 
sense (a), and in the present part of this title the more definite 


(p) See p. 450, post. 

(7) The Acts enabled two or more parishes to combine for the provision of a 
common burial ground, and provided that in such cases the burial boards of 
the several parishes should act together as a joint burial board (Burial Act, 
1852 (15 & 16 Vict. c. 85), s. 23; see p. 456, post), but this is scarcely a real 
exception from the statement in the text. 

(r) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 21; Burial Act, 1857 (20 & 21 
Vict. c. 81), s. 80; Burial Act, 1859 (22 Vict. c. 1), s. 2; Burial Act, 1871 
(34 & 35 Vict. c. 33), s. 2; Burial Act, 1900 (63 & 64 Vict. c. 15), 8.13. The 
non-incorporation of the remaining Acts is not practically of much importance, 
as they are for the most part either very short or of special scope. 

(s) The definitions referred to in the present paragraph are contained in s. 52 
of the Burial Act, 1852 (15 & 16 Vict. c. 85). 

(t) The definition is that ‘‘‘ parish’ shall mean every place having separate 
overseers of the poor, and separately maintaining its own poor.” This defini- 
tion is inapt now that parishes in unions no longer maintain their own poor 
separately, but may be taken as equivalent to the definition of ‘‘ parish ”’ in the 
Interpretation Act, 1889 (52 & 53 Vict. c. 63), s. 5, @.e, ‘fa place for which a 
separate poor rate is or can be made, or for which a separate overseer 1s or can 
be appointed.” See further, tithe LocaL GOVERNMENT. . 

(a) Notwithstanding tho definition, an ancient ecclosiastical parish which was 
not a poor law parish was, in /?, y. Sudbury Burial Board (1858), E. B. & i. 
264, held to be a parish for which a burial board could be established under 
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expression ‘“ poor law parish” will be used where it is intended to 
refer exclusively to a parish in that sense. 

‘“ Ratepayers ” is defined as meaning the persons for the time 
being assessed to and paying poor rates of the parish. It must, no 
doubt, be taken in the case of an area other than a poor law parish 
to mean persons rated to and paying poor rate in respect of property 
in the area. The expression includes an occupier whose rates are 
paid by the owner, or in lieu of whom the owner is rated (b), but 
not an owner who pays rates in lieu of the occupier by agreement, 
whether statutory or otherwise (c). Whether it includes an owner 
actually rated in lieu of the occupier under statutory provisions in 
that behalf is doubtful (d). 

‘Incumbent ’’ and ‘“‘ minister” are defined as meaning, in respect 
of any fee made payable to an incumbent or minister under the 
‘Burial Acts, the clergyman who would have been entitled to the 
fee had the body been buried in the churchyard or burial ground of 
the parish from which it came, or in the burial ground of the eccle- 
siastical district in case such district had a burial ground at the 
passing of the Burial Act, 1852; atid it is provided that if any 
difference shall arise between two or more persons severally claim- 
ing to be the incumbent or minister under this provision, the 
difference shall be determined by the bishop of the diocese (e). 

‘‘Churchwardens”’ is defined as meaning also chapelwardens or 
other persons discharging the duties of churchwardens. 

‘‘Overseers’’ is defined as meaning also any persons authorised to 
make and collect or cause to be collected, the poor rate of the parish, 
and acting instead of overseers of the poor. 

‘Clerk ’’ is defined as meaning the clerk appointed pursuant to 
the Burial Act, 1852, by a burial board. 

“Vestry ’’ receives a definition that will be given hereafter (f). 


935. Some further expressions used in the present and ensuing 
parts of this title require explanation. | 


the Act of 1852; but the decision has been doubted in view of the financial 
provisions of the Act, which do not appear to have been called to the attention 
of the court. See &. v. Walcot Overseers (1862), 2 B. & S. 555, particularly 
per CROMPTON, J., at p. 559; FR. v. Wright (1862), 8 Jur. (N. 8.) 260; Hornby v. 
Toxteth Park Burial Board (1862), 31 Beav. 52, where Lord Rominuy, M.R., 
seéms clearly to have thought that a burial board could not be established under 
the Act of 1852 for an area other than a poor law parish. There are, however, 
provisions in the Act of 1852, and in the later Acts, where “ parish ”’ is clearly 
used as including parishes that are not poor law parishes. See Day v. Peacock 
(1865), 18 C. B. (nN. 8.) 702. 

(b) Poor Rate Assessment and Collection Act, 1869 (32 & 33 Vict. c. 41), 
ss. 7,15, 19; Parliamentary and Municipal Registration Act, 1878 (41 & 42 


Vict. c. 26), s. 14; Assessed Rates Act, 1879 (42 Vict. c. 10). See further, title: 


RATES AND RATING. 

(c) Mogg v. Clark (1885), 16 Q. B. D. 79, C. A.3 A.-G. v. Croydon Corporation 
(1889), 42 Ch. D. 178. | 

(d) See #. v. Hampton (1865), 6 B. & 8. 923, 939; Mogg v. Clark, supra, per 
LINDLEY, L.J., at p. 84. | 

(e) The bishop has no jurisdiction to make any order as to the destination, as 
between different incumbents, of fees for the burial of non-parishioners in a 
burial ground provided under the Burial Acts (Re Fulham Burial Fees (1878), 
Times (November 26, 1878), per Dr. TRISTRAM). ? 

(/) See p. 450, post. 
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BURIAL AND CREMATION. 


The initial resolution to provide a burial ground, which, or some 
equivalent proceeding, is necessary before the provision of a burial 
ground can be undertaken under the Burial Acts, is called in the 
Local Government Act, 1894 (g), the “adoption”? of the Burial 
Acts; and the expression will be used in this title where it is found 
convenient. 

The expression ‘‘ burial authority ” is defined in the Burial Act, 
1900, as meaning any burial board, any council, committee, or other 
local authority having the powers and duties of a burial board, and 
any local authority maintaining a cemetery under the Public Health 


(Interments) Act, 1879 (h), or under any local Act (t). The unfor- 


tunate generality of this definition precludes employment of the 
expression to mean a burial board or other executive authority 
under the Burial Act, 1852, and the amending Acts; and recourse 
has therefore been had in this title to various circumlocutions to 
designate a burial authority of the latter character. 

The expression “urban district’? is used in the present title 
to include boroughs, whether county boroughs or not (k), and the 
expression ‘‘urban authority” to include municipal corporations of 
both county and other boroughs(a). 

The expressions “non-municipal urban district” and ‘‘non- 
municipal urban district council” are used to designate urban 
districts other than boroughs and the councils of such districts. 


Sus-SxEoT. 3.—Vestries and Meetings in Nature of Vestry. 


986. Subject to the consent of the urban authority, the power of 
“adopting”? the Burial Acts for a poor law parish in an urban 
district is enjoyed by the vestry of the parish, and that vestry has 
likewise the power of electing the burial board, and certain powers 
of control over the board ; and like powers are enjoyed by the ‘“‘ vestry 
or meeting in the nature of a vestry’ for the area in the case of 
the areas other than poor law parishes for which the adoption of 
the Acts is authorised (0). 


937. The expression ‘“ vestry ”’ is defined, for the purposes of the 
Burial Acts, as meaning the inhabitants of a parish lawfully 
assembled in vestry, or for any of the purposes for which vestries 
are holden, except in those parishes in which there is a select or 





(y) 56 & 57 Vict. c. 73, 8. 7 (8). 

h) 42 & 48 Vict. c. 31. 

+) Burial Act, 1900 (63 & 64 Vict. c. 15), s. 11. 

k) This is the meaning of the expression both in the Public Health Acts, 
and generally in the Local Government Act, 1894 (56 & 57 Vict. c. 73). See 
Kirkdale Burial Board vy. Liverpool Corporation, [1904] 1 Ch. 829; and title 
LocaL GOVERNMENT. 

(a) This is the meaning of the expression in the Public Health Acts. The 
expression ‘‘ urban district council’ is generally strictly equivalent to “ urban 
authority,” but is so commonly used as excluding municipal corporations, 
that it has been thought well to avoid the expression as far as possible as 
ambiguous. 

(b) Sce Burial Act, 1855 (18 & 19 Vict. c. 128), ss. 11, 12; Burial Act, 1857 
(20 & 21 Vict. c. 81), 8. 5 ; Local Government Act, 1894 (56 & 57 Vict. c. 73), 
s. 62 (2). 
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other vestry elected under the Vestries Act, 1831 (c), or under any 
local Act for the government of any parish by vestries, in which 
parishes it means such select or other vestry (d). 

If in any parish a general vestry co-exists with a select vestry 
appointed under a local Act, the powers of the vestry under the 
Burial Acts attach to the vestry which exercises the general 
management of the parish (e). 

There is no explanation in the Burial Acts of the “meeting in 
the nature of a vestry’ to which the functions of the vestry under 
the Acts are extended in the case of areas other than parishes for 
which there is no vestry. 


‘ 938. No resolution or proceeding of any vestry, or meeting in the 
nature of a vestry, for the purposes of the Burial Acts is void or 
voidable by reason of any defect or irregularity of or in notice of 
the vestry or meeting, or any other error in form in calling the 
vestry or meeting, or in the proceedings thereat, unless notice in 
writing of such defect, irregularity, or error be given at the vestry 
or meeting, or within seven days thereafter, to the churchwardens 
or other persons to whom it belongs to convene the vestry or 
meeting, who are thereupon to call another meeting to consider the 
previous resolution or proceeding or the matter thereof (/). 


Sror. 2.—Hlective Burial Boards in Urban Districts. 
Sus-SEcr. 1.—Establishment and Election of Burial Board. 


939. The Burial Acts cannot be adopted—that is to say, the 
initial resolution for the provision of a burial ground cannot be 
effectively passed—for any part of an urban district without the 
consent of the urban authority (g). 

Subject to this restriction, and to the necessity in some cases for 
the sanction of the Local Government Board (h), the Acts may in 
urban districts be adopted, in each case by the vestry or meeting in 
the nature of a vestry for the area in question, and elective burial 
boards established accordingly, for the following areas (7) :— 

(1) A poor law parish (f). 


(c) 1 & 2 Will. 4, c. 60. See title LocAn GOVERNMENT. 

(d) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 52. The definition relates, of 
course, only to the vestry of a ‘‘ parish” within the meaning of the Act. As to 
the meaning of ‘‘ parish ” for this purpose, see p. 448, ante. 

(e) RB. v. Gladstone (1857), 7 E. & B. 575, where the general vestry was held 
to be the proper vestry for this purpose; &. v.: Peters (1856), 6 E. & B. 228, 
where the select vestry was held to be the proper one. For vestries in general, 
see title LocAL GOVERNMENT. 

(f) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 27. The provisions of the 
Vestries Act, 1818 (58 Geo. 3, c. 69), s. 1, and the Acts amending the same, as 
to the notices of vestry meetings, do not apply to parishes created under the 
Church Building Acts etc. for ecclesiastical purposes only (&. v. Barrow 
(1869), L. R. 4 Q. B. 577). 

(g) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 62 (2). . 

(h) See pp. 452, 453, post. e 

i As to alteration of the area of a burial board, see p. 505, post. 

k) Burial Act, 1852 (15 & 16 Vict. c. 85), ss. 10,11. The sections authorise the 
establishment of a.burial board for a “ parish,”’ an expression that, as has been 
seen (p. 448, ante), is defined as meaning a poor law parish. As to the 
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(2) Two or more parishes or places (whether poor law parishes 
or not) (1.) united for all or any ecclesiastical purposes, or (ii.) which 
heretofore have had a church or burial ground for their joint 
use, or (ili.) of which the inhabitants have been accustomed to 
meet in one vestry for purposes common to such several parishes or 
places (i). 

(3) A parish, township, or other district, not being a poor law 
parish, which has heretofore had a separate burial ground (m). 

(4) A parish, new parish, township, or other district not being a 
poor law parish, which has no separate burial ground. Where this 
provision is acted upon the powers of any other vestry or meeting 
and burial board (2.e., other than the vestry or meeting and burial 
board of the area in question) cease and determine (n). 

(5) The residue of a poor law parish for part of which a burial 
board has been established (0). 


940. The sanction of the Local Government Board (p) is, however, 
necessary for the establishment of a burial board in the case of— 

(1) Two or more parishes or places united for ecclesiastical 
purposes, or which have had a church or burial ground for their 


establishment of a burial board under the Act of 1852 for an ancient parish 
which was not a poor law parish, see note (a), p. 448, ante. Burial boards can 
now be established for such areas under the Burial Act, 1857 (20 & 21 Vict. 
c. 81); see infra. The fact that a poor law parish is divided into ecclesiastical 
parishes, for each of which a separate burial board may be established under 
the Act of 1857, does not preclude the establishment of a burial board for the 
poor law parish (£. v. Walcot Overseers (1862), 2 B. & S. 555). 

(1) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 11; and see &. v. Coleshill 
Overseers (1862), 34 L. J. (a. B.) 96. The word ‘heretofore ” probably refers 
to the date of the Act. See note (m), infra. Asto joint burial boards for areas 
consisting of two or more parishes, see p. 456, post. | 

(m) Burial Act, 1855 (18 & 19 Vict. c. 128), 5.12. The word ‘‘ heretofore” 
refers to the date of the Act (RB. v. Tonbridge Overseers (1884), 13 Q. B. D. 339, 
CO. A., per Brett, M.R., at-p. 341). Under this enactment a burial board may 
be established for an area forming part of a larger area for which a burial 
board has been already established, though the result is to place the former 
area under the jurisdiction of two burial boards (ibid.). The word ‘‘ district” 
in the section has no statutory definition, but has generally been considered to 
mean an ecclesiastical district, as it is contemplated that it will have a vestry or 
meeting in the nature of a vestry. 

(n) Burial Act, 1857 (20'& 21 Vict. c. 81),s.5. Asto the meaning of “district,” 
see note (m), swpra. Under this enactment a burial board may be estab- 
lished for an area forming part of a poor law parish, though a burial board has 
been already established for the whole poor law parish; and, though as regards 
the future, the smaller area will cease to be liable to contribute to the expenses 
of the burial board for the poor law parish, it remains liable to contribute to 
expenses and liabilities already incurred. . See &. v. Walcot St. Swithin 
Overseérs (1862), 2 B. & 8. 571, in which case, however, the latter. point was 
not actually decided, and the court expressed great doubt as to the proper 
construction of the section, but were generally of opinion to the effect here 
stated. 

(0) Viner v. Tonbridge Churchwardens (1859), 2 HE. & HE. 9, where this was 
held to be the implied effect of the legislation authorising the establishment 
of a burial board for part of a’ poor law parish. 

(p) The sanction required was formerly that of a Secretary of State (¢.¢., in 
practice the Home Secrotary), but that of the Local Government Board was 
substituted by the Burial Act, 1900 (63 & 64 Vict. c. 15), s. 4 and Sched. I. 
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joint use, or of which the inhabitants have been accustomed to meet 
in one vestry, if any one or more of such parishes or places is a poor 
law parish, or has a separate burial ground (q); and 

(2) Any parish or place which has been divided into two or more 
districts for all or any ecclesiastical purposes, if any one or more of 
such districts has a separate burial ground (r). 

Where the sanction of the Local Government Board is thus 
required, no burial board may be appointed until the resolution of 
the meeting declaring the expediency of such appointment has 
been passed and sent to and approved by the Board; and the 
Board before giving such approval may require notice of such 


‘ resolution, with particulars, to be published in such manner as may 


ne 


be deemed necessary for giving notice to persons interested (a). 

If, in the first of the cases above mentioned in which the sanction 
of the Local Government Board is required, it appear to the Board 
that any of the parishes or places in question has a sufiicient 
burial ground, or that otherwise it would not be expedient that 
a burial board should be established for such parish or place, the 
Board may direct that parish or place to be excepted, and a burial 
board may then be established for.the residue of the area, (0). 


941. The power of resolving upon the provision of a burial 
ground for a parish or other area in an urban district is, as has 
been said (c), in the vestry or meeting in the nature of a vestry for 
that parish or area. 

The churchwardens or other persons to whom it belongs to convene 
meetings of the vestry of a parish may at any time convene such 
a meeting on their own initiative to consider the question of providing 
a burial ground for the parish (d) ; and, though it is not expressly 
so provided, it 1s implied that like action may be taken by persons 
empowered to convene vestry meetings or meetings in the nature 
of vestry meetings for other areas for which burial grounds may 
be provided. 

In the case of a parish, moreover, the churchwardens or other 
persons to whom it belongs to convene meetings of the vestry 
of the parish must convene a meeting of the vestry for the 
special purpose of determining whether a burial ground shall 
be provided under the Burial Acts for the parish either (1) upon 
the requisition in writing of ten or more ratepayers (e) of the 
parish to whom it appears that the place or places of burial in 
the parish are insufficient or dangerous to health (f), or (2) if and 


(q) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 9. 

(r) Burial Act, 1860 (23 & 24 Vict. c. 64), s. 4. 

(a) Burial Act, 1871 (84 & 35 Vict. c. 33), s. 1. The section also validates 
approvals given before the Act, whether before or after the appointinent of the 
burial board. 

(6) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 9. 

(c) See p. 450, ante. 

(d) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 3. For form of notice convening 
such a meeting, see Eneyclopaodia of Forms, Vol. IIL., p. 100. 

(e) As to the meaning of ‘‘ ratepayers,” see p. 449, ante. 

(f/f) Burial Act, 1852 (15 & 16 Vict. c. 85), s. a For form of requisition see 
Encyclopedia of Forms, Vol. IIL, p. 99. 
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when the Local Government Board (g) give notice that it is their 
intention to make a representation to His Majesty in Council that 
burials should be discontinued wholly or in part in any burial 
ground of the parish (kh). And a similar obligation appears to be 
imposed by implication on the persons empowered to convene vestry 
and similar meetings for areas other than parishes. 


942. Public notice of a vestry meeting convened to consider 
the question of providing a burial ground under the Burial 
Acts and of the place and hour of holding the same, and the 
special purpose thereof, must be given, in the usual manner in 
which notices of the meetings of the vestry are given, at least 
seven days before holding such vestry meeting (2). 

If it be resolved at the meeting that a burial ground shall 
be provided, a copy of that resolution, signed by the chairman, 
must be sent to the Local Government Board (k). 


943. When the resolution to provide a burial ground has been 
passed by the vestry, or meeting in the nature of a vestry, of any 
parish or other area in an urban district, and the sanction of 
the Local Government Board, when necessary, and of the urban 
authority has been obtained (J), the vestry or meeting are (unless as 
an alternative steps are taken to invest the urban authority, or 
certain members of that authority, with the powers of a burial 
board for the parish or area (m)) to appoint not less than three 
nor more than nine persons, qualified as is mentioned below, to be 
the burial board of the parish or other area (n). 


944. The members of a burial board for a parish must be rate- 
payers (0) of the parish for which it 1s appointed, but the incumbent 
of the parish may be.appointed and reappointed from time to time 
a member thereof though not a ratepayer (p). One-third, or as 
nearly as may be one-third (to be determined among themselves), of 
the members go out of office every year at such time as is from 
time to time fixed by the vestry, but outgoing members are eligible 


(g) Substituted for a Secretary of State by the Burial Act, 1900 (63 & 64 Vict. 
c. 15), s.4 and Sched. I. 

(hk) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 3. 

(i) Burial Act, 1852 (15 & 16 Vict. c. 85), 8. 10. The provisions of the 
section as to notice of a vestry meeting may no doubt be taken as applicable 
also, mutatis mutandis, to meetings in the nature of a vestry. For form of 
certificate of due publication of the notice, see Encyclopedia of Forms, 
Vol. III., p. 101. As to vestry meetings and their convening, see title LocaL 
GOVERNMENT. 

(k) Ibid., s. 10, as amended, by the substitution of the Local Government 
Board for a Secretary of State, by the Burial Act, 1900 (63 & 64 Vict. c. 15), 8. 4 
and Sched. I. The following is suggested as a proper form :—‘‘ That a burial 
ground under the Burial Acts be provided for the parish [or district, etc.] of 

.” See Encyclopsedia of Forms, Vol. III., p. 102. 

(1) See pp. 451 et seq., ante. 

(m) See p. 489, post. 

(n) Burial Act, 1852 (15 & 16 Vict. c. 85\, 8.11. The section refers to the 
case of a parish only; but its provisions are extended to other areas by the 
enactments enabling burial boards to be established for other areas. 

(0c) As to the meaning of ‘‘ ratepayers,” sce p. 449, ante. 

(p) As to the eligibility of the incumbent, see, however, p. 455, post. 
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for immediate reappointment. Any member may at any time 
resign on giving notice to the churchwardens or persons to whom it 
belongs to convene the vestry (q). And these provisions apply, 
mutatis mutandis,to burial boards for other areas (7). 

There is no special provision as to the method in which the 
appointment of members of a burial board is to be carried out, and 
the matter is accordingly regulated by the general law applicable to 
proceedings of the vestry or other meeting by whom the appoint- 
ment is made (s). 


945. Every vacancy in a burial board is to be filled up by the 
vestry or meeting appointing it within one month after the vacancy 
has happened, and immediately upon its occurrence the vacancy is 
to be notified by the board to the churchwardens or others to whom 
it belongs to convene the vestry or meeting. If the vestry or 
meeting neglect to fill up the vacancy, it may be filled by the burial 
board at any meeting thereof (a); but an election by the vestry or 
meeting is good though made after the expiry of the month if the 
burial board have not already filled the vacancy (b). Every person 
to be appointed to supply any vacancy must be a ratepayer of the 
parish or area for which the board is appointed, subject, it would 
seem, to the eligibility of the incumbent though not a ratepayer (c). 

A burial board may act for any purpose notwithstanding any 
vacancies therein (d). 


946. The reasonable expenses incurred in taking a poll of the 
ratepayers of any parish or part of a parish on the occasion either 
of the appointment or reappointment by the vestry of persons to 
be the burial board for such parish or part of a parish, or of the 
filling up by the vestry of any vacancy or vacancies on such board, 
are to be defrayed by the board as if they were expenses incurred 
by the board in carrying the Burial Acts into execution (e). 


(¢) Burial Act, 1852 (15 & 16 Vict. c. 85), 5. 11. 

(r) See Burial Act, 1855 (18 & 19 Vict. c. 128), ss. 11, 12; Burial Act, 1857 
(20 & 21 Vict. c. 81), 8. 5. 

(s) As to the proceedings of vestries, see title Locat GoVERNMENT. 

(a) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 4. A quorum of the board 
(i.e., three members (see p. 457, post)) must be present to enable the board to 
exercise their power of filling vacancies. Hence if the number of members 
were reduced below three, the remaining members would be unable to fill the 
vacancies. See Newhaven Local Board v. Newhaven School Board (1885), 30 Ch. D. 
350, C. A. There is no provision applicable to burial boards similar to the pro- 
vision held in that case to validate the acts of the local board notwithstanding 
the irregularities.in its constitution. 

(b) R. v. South Weald Overseers (1864), 5 B. & S. 391. 

(c) Burial Act, 1855 (18 & 19 Vict. c. 128), 8.4. The section provides that the 
person to be appointed shall be a ratepayer, but this provision can hardly be 
intended to override the provisions as to the eligibility of the incumbent 
referred to supra. 

(d) Ibid. The board could not, however, act if reduced in number below 
aquorum. See Newhaven Local Bourd v. Newhaven School Board, supra. 

(ec) Burial Boards (Contested Elections) Act, 1885 (48 & 49 Vict. c.21),s.2 The 
Act is expressed, as appears in the text, as confined to the case of a burial 
board for a parish or part of a parish; but it would perhaps be held to apply 
generally, Primd facie the expression “ parish” in the Act, which is not 
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947. A burial board is a body corporate by the name of “ The 
Burial Board for the parish of , in the county of te 
and by that name has perpetual succession and a common geal, and 
may sue and be sued, and may acquire and hold lands for the 
purposes of the Burial Acts without licence in mortmain (/). 


Forgery of the seal of a burial board is a felony (g). 


Sub-SxEcr. 2.—Joint Burial Boards. 


948. The vestries of any parishes which may have respectively 
resolved to provide burial grounds under the Burial Acts may concur 
in providing one burial ground for the common use of such parishes 
in such manner, not inconsistent with the Burial Acts, as they may 
agree, and may agree as to the proportions in which the expenses of 
such burial ground shall be borne by such parishes; and the pro- 
portions for.each of the parishes will then be chargeable on and 
payable out of the poor rates of the parish accordingly. 

In such case, according and subject to the terms agreed on, the 
burial boards appointed for the several parishes are for the purpose 
of providing and managing such one burial ground, and taking and 
holding land for the same, to act as one joint burial board (h) for 
all the parishes, and may have a joint oftice, clerk, and officers, and 
all the provisions of the Burial Acts will apply to such joint board 
accordingly. The accounts and vouchers of the joint board are to 
be audited by the auditors of each of the parishes; and any surplus 
money at the disposal of the joint board is to be paid to the over- 
seers of the parishes respectively in the same proportions as those 
in which such parishes are liable to such expenses (1). 


949. A joint burial board established under the above provisions, 
which must not be confused with a joint committee appointed under 
the Local Government Act, 1894, to discharge the functions of a 
burial board (x), is a corporate body by the name of “The Burial 
Board for the parishes of and , in the county of a 
and by that name has perpetual succession and a common seal, and 
power to hold land for the purposes of the Burial Acts (J). 


950. Where the vestries of two or more parishes have agreed to 


incorporated with the other Burial Acts, means poor law parish by virtue of 
the definition of ‘‘ parish’’ in the Interpretation Act, 1889 (52 & 53 Vict. c. 53), 
5. 0. 

(f) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 24. The provisions enabling 
burial boards to be established for areas other than parishes of course imply 
that a proper modification of this title should be made in the case of burial 
boards for such areas. 

(g) Forgery Act, 1861 (24 & 25 Vict. c. 98), 8.36. See title Criminan LAW 
AND PROCEDURE. 

(h) It is thus contemplated that each parish will elect a burial board exactly 
as if it were acting independently, but that the persons elected for the several 
parishes will all sit together as a single joint board. There is nothing to 
indicate that the several boards retain independent capacities during the 
existence of the joint board. 

(¢) Burial Act, 1852 (15 & 16 Vict. c. 85), 8. 28. 

(k) 56 & 57 Vict. o. 73, 8. 53 (2). As to such ee committees, see p. 499, a 

(2) Burial Act, 1852 (15 & 16 Vict. c. 85), 8. 
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provide one burial ground for the common use of such parishes, 
they may, at any time before such burial ground has been provided, 
determine the union between the parishes under the agreement ; 
and upon the union being so determined, the provisions of the 
Burial Acts are to apply with regard to the parishes and their 
respective burial boards as if the union had not been formed, save 
that expenses already properly incurred by the joint board are to be 
defrayed as above stated (m). 


951. All acts authorised to be done by any burial board with the 
approval, sanction, or authority of the vestry of the parish for which 
it is constituted may be done by a joint burial board with the 
approval, sanction, or authority of the vestries of the majority of 
the parishes for which it is constituted (n). 


952. The foregoing provisions as to joint burial boards may 
probably be taken to apply, mutatis mutandis, to areas other than 
parishes for which burial boards may be established as well as to 
parishes (0). 


SuB-SECT. 3.—Proceedings and Powers of Burial Boards. 


953. A burial board may meet at such times as are determined 
upon at any previous meeting; and it is at all times competent for 
any two members of the board, by writing under their hands, to 
summon, with at least forty-eight hours’ notice, the board for any 
special purpose mentioned in such writing, and to meet at such time 
as is appointed therein. Meetings must be held at the office of the 
board, or at another convenient place previously publicly notified (p). 

The quorum of the board is three (q). 


954. Entries of all proceedings of a burial board, with the names 
of the members who attend each meeting, are to be made in books 
to be provided and kept for that purpose, under the direction of the 
board, and are to be signed by the members present, or any two of 
them; and all entries purporting to be so signed are to be received 
as evidence without proof of any meeting of the board having 
been duly convened or held, or of the presence at any such meeting 
of the persons named in any such entry as being present thereat, 
or of such persons being members of the board, or of the signature 
of any person by whom the entry purports to be signed, all of 
which matters are to be presumed until the contrary be proved (r). 


(m) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 2. 

(n) Ibid., s. 1. 

(0) It is, however, remarkable that the provisions of the Act of 1857 refer 
only to parishes, though when that Act was passed the establishment of burial 
boards for other areas had been authorised. In #. v. Sudbury Burial Board 
(1858), E. B. & EH. 264, an ancient parish not being a poor law parish was 
held to be authorised te concur in the appointment of a joint burial board 
under the Act of 1852, on the ground that such a parish was a ‘“ parish” 
within the meaning of the Act of 1852. But see note (a), p. 448, ante.. 

(p) Burial Act, 1852 (15 & 16 Vict. c. 85), 5. 13, as partially repealed by 
the Burial Act, 1855 (18 & 19 Vict. c. 128), s. 5. 

(gq) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 14. 

(r) [bid.,s.16. Though the minutes must be signed by two members who 
were present at the meeting to which they relate, it is not necessary that 
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955. A burial board are required to keep accounts (s). 


956. The minute books and books of account are to be at all 
reasonable times open to the examination of every member of the 
board, churchwarden, overseer, and ratepayer without charge; and 
these persons are entitled to take copies of and extracts from such 
books, also without charge. Penalties recoverable summarily are 
imposed in respect of refusal to permit such inspection or taking of 
copies or extracts (t). The court will not, however, grant a man- 
damus in aid of the right of inspection unless such inspection is 
sought for a bond fide purpose (a). 


957. The vestry or meeting in the nature of a vestry are yearly 
to appoint two persons, not being members of the burial board, to 
be auditors of the accounts of the board, and at such time in March 
in every year as the vestry or meeting appoint the board are to 
produce to the auditors their accounts, with sufficient vouchers for 
all moneys received and paid, and the auditors are to examine 
the accounts and vouchers and report thereon to the vestry or 
meeting (0). | : 


they should be signed at that meeting. They may be signed at the next or 
probably a subsequent meeting. See Southampton Dock Co. v. Richards (1840), 
1 Man. & G. 448; Miles v. Bough (1842), 3Q. B. 845. The provisions of the 
Burial Act, 1852, as to minutes of burial boards are expressly declared to be 
inapplicable to borough councils constituted burial boards by Order in Council 
(Burial Act, 1854 (17 & 18 Vict. c 87), s. 2). In R&R. v. Wimbledon Urban 
District Council (1897), 14 T. L. R. 146, it was assumed, without argument, 
that the provisions as to inspection of the minutes of a burial board con- 
tained in s. 17 of the Act of 1852, and referred to later in the text, applied 
to minutes with reference to transactions under the Burial Acts of a non- 
municipal urban district council invested (how, does not appear) with the 
functions of a burial board. It is submitted, however, that at any rate the 
provisions of s. 16 as to the minutes of burial boards do not in general (even in 
the absence of express enactment to the contrary) extend to other bodies dis- 
charging the functions of burial boards. It can hardly be intended, for instance, 
that one set of provisions as to authentication should apply to minutes of a parish 
council relating to transactions under the Burial Acts, and another set to minutes 
relating to other matters. . 

(s) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 16, which requires the board to 
keep true and regular accounts of all sums of money received and paid for or 
on account of the purposes of the Act in the parish, and of all liabilities 
incurred by them for such purposes, and of the several purposes for which 
such sums are paid and such liabilities incurred. 

(t) Ibid., s. 17. 

(a) R. v. Wimbledon Urban District Council, supra; and see note (r), supra. 

(0) Burial Act, 1852 (15 & 16 Vict. c. 85), 8.18. This section may probably 
be regarded as confined to accounts of elective burial boards, though, except 
as regards borough councils invested with the functions of burial boards by 
Order in Council (see Burial Act, 1854 (17 & 18 Vict. c. 87), s. 2), and pos- 
sibly as regards metropolitan authorities (as to which see 8. 197 of the Metro- 
polis Management Act, 1855 (18 & 19 Vict. c. 120), now repealed by the London 
Government Act, 1899 (62 & 68 Vict. c. 14), s. 55 (2) and Sched. III.), there is 
nothing express to prevent its applying to other authorities exercising the 
functions of a burial board. The accounts of such authorities (except borough 
councils) are subject to an efficient audit by auditors appointed by the Local 
Government Board, and it cannot have been intended that the accounts 
should be also subject to the ineffectual audit provided for by s. 18 of the Act 
of 1852. 
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958. A burial board are required to appoint, and may remove at 
pleasure (c), a clerk and such other officers and servants as are neces- 
sary for the business of the board and the purposes of their burial 
ground, and, with the approval of the vestry or meeting in the nature 
of a vestry, may appoint reasonable salaries, wages, and allowances 
for such clerk, officers, and servants (d). 

The burial board cannot by employing gravediggers deprive a 
sexton of his right to earn fees by digging graves in the consecrated 
part of the ground (e), nor are they justified in incurring expense 
in employing gravediggers to dig graves which it is the sexton’s 


duty to dig (7). 


959. A burial board, when necessary, may hire and rent a 
sufficient office for holding their meetings and transacting their 
business (9). 


960. A burial board may contract with any person or company 
for building chapels and inclosing, laying out, and embellishing 
any burial ground, and for furnishing any materials and things, 
and for executing and doing other works and things necessary for 
the purposes of the Burial Acts. Such contracts are to specify the 
several works and things to be executed, furnished, and done, and 
the prices tobe paid for the same, and the times when the works and 
things are to be executed, furnished, and done, and the penalties 
to be suffered in cases of non-performance. All such contracts or 
true copies thereof are to be entered in books kept for that purpose. 

No contract above the value or sum of £100 is to be entered into 
by the burial board for the purposes of the Burial Acts unless 





(c) The officers of the board will therefore not be entitled to notice before 
dismissal, at any rate in the absence of express agreement entitling them to 
notice; and it is very questionable whether a binding agreement entitling them 
to notice can be made. See Wood v. Hast Ham Urban District Council (1907), 71 
J. P. 129,'C. A.; and compare Wright v. Zetland (Marquis); [1908] 1 K. B. 63, 
C. A. 

(d) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 15. It appears to be unnecessary 
for an authority acting in the execution of the Burial Acts, other than an 
elective burial board, to appoint a clerk specially for the purpose of their 
business under these Acts, and indeed questionable whether they have power 
todo so. The Local Government Board have held, on appeal from a district 
auditor, that a parish council actingin the execution of the Burial Acts have 
no power to appoint a clerk for the purposes of these Acts in addition to their 
general clerk. The officers and servants whom a burial board may appoint do 
not include a chaplain or sexton; and although the board may nominate a 
Nonconformist minister to perform such services as may be required, they have 
no power to make any payment to him other than of the fees specified in s. 3 of 
the Burial Act, 1900 (63 & 64 Vict. c. 15). 

(e) As to this right, see pp. 469 e¢ seg., 473, post. 

(f) Gell_v. Birmingham Corporation (1864), 10 L. T. 497; St. Margaret, 
Rochester, Burial Board v. Thompson (1871), L. R. 6 O. P. 445, per KEATING, J., 
at p. 459. 

(g) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 15. The section is so expressed 
as to leave it doubtful whether the approval of the vestry is required for this 
purpose. The section, so far as it need be quoted, runs thus: “The board shall 
appoint and mayremove . . . officers and servants, . . . and, with the approval 
of the vestry, may appoint... salaries... for such... officers and 
servants, and, when necessary, may hire and rent a sufficient office. . . . ” 
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previous to the making thereof fourteen days’ notice has been given 
in one or more of the public newspapers published in the county 
or counties comprising the area of the board expressing the 
intention of entering into the contract, in order that any person 
willing to undertake the. contract may make proposals for that 
purpose, to be offered to the board ata time and place to be 
mentioned in the notice. It is not, however, incumbent on the 
board to accept the lowest tender (h). _ 

The above requirements as to contracts with a burial board are 
for the most part, if not wholly, directory (<1), so that a contract 
made by or with a burial board in disregard of them would never- 
theless be enforceable by either party thereto. Subject to extensive 
exceptions, however, a contract with a burial board not under the 
seal of the board would be void on the general principles applicable 
to the contracts of corporate bodies (x). 


Sus-SxEotr. 4.—Provision of Burial Ground, Acquisition etc. of Land. 


961. It is the duty of a burial board, subject to the alternative, 
referred to later, of contracting with cemetery owners, with all con- 
venient speed to proceed to provide a burial ground for their area, 
and to make arrangements for facilitating interments therein; 
and in providing the burial ground the board are to have refererice 
to the convenience of access thereto from the area for which :t is 
provided (J). 

The burial ground may be within or without that area; and, 
with the approval of a Secretary of State,the board may, if they 
see fit, provide more than one burial ground (m). 


962. For the purpose of providing a burial ground the burial 
board, with the consent of the vestry or meeting in the nature of 
a vestry (n), may by agreement purchase any lands for the purpose 
of forming a burial ground or making additions thereto, or pur- 
chase from any company or persons entitled thereto any cemetery 
or cemeteries, or part or parts thereof, subject to the rights in 
vaults and graves and other subsisting rights which have been 
previously granted therein (0). For the purpose of such a purchase 
they may avail themselves of the provisions of the Lands Clauses 


(h) Burial Act, 1852 (15 & 16 Vict. ¢. 85), 8. 31. 

(*) See Newell v. Worcester Corporation (1854), 9 Exch. 457; Soothill Upper 
Urban Council vy. Wakefield Rural Council, [1905] 2 Ch. 516, C. A. The non- 
observance of such requirements might, however, affect the right of the board 
to charge the amount of the contract upon the poor rate, which can only be done 
where the expenses so charged are incurred ‘‘in carrying this Act into execu- 
tion.” Sees. 19 of the Burial Act, 1852 (15 & 16 Vict. c. 85). 

(i) See Stevens v. Hounslow Burial Board (1889), 61 L. T. 839; and titles 
CONTRACT; CORPORATIONS. 

(1) Burial Act, 1852 (15 & 16 Vict. c. 85), 8. 25. 7 

(m) Lbid.; Burial Act, 1857 (20 & 21 Vict. c. 81), s. 3, as amended by the 
Burial Act, 1900 (63 & 64 Vict. c. 15), 8. 12. 

(n) This consent may be dispensed with in certain cases, See p. 461, post. 

(0) Burial Act, 1852 (15 & 16 Vict. c. 85), 8s. 26. For form of agreement for 
purchase, see Iincyclopsdia of Forms, Vol. III., p. 111; and for form of 
conveyance, see tbid., p. 121. 
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Acts as to the purchase of land by agreement (p); but they have 
no powers for the compulsory acquisition of land (q), 


963. Instead of providing a burial ground, the burial board may 
contract with any company or persons entitled to a cemetery for 
the burial therein, and either in any allotted part thereof, or other- 
wise, and upon such terms as the board think fit, of the bodies of 
persons who would have had rights of interment in the burial 
ground provided by the board if such ground had been provided (r). 


964. There are provisions enabling the Local Government Board, 
in the event of the refusal of the vestry or meeting in the nature 
of a vestry to sanction the expenditure declared by the burial board 
to be necessary for providing and laying outa burial ground and 
building any necessary chapel thereon (s), to dispense with the need 
of such sanction as regards such expenditure and also as regards 
the borrowing of money, the purchase of lands or of a cemetery or 
part thereof, and the provision of a mortuary (¢). 


965. Subject to certain restrictions (u), a burial board have the 
following powers for the alienation of lands acquired by them (a) :— 
They may, with the approval of the vestry or meeting in the 


(p) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 27. This section incorporates 
the Lands Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 18), except the provi- 
sions with respect to ‘the purchase and taking of lands otherwise than by 
agreement,” ‘‘the recovery of forfeitures, penalties, and costs,’ superfluous 
lands, and access to the special Act. For the purposes of the Burial Act, the 
‘“ promoters of the undertaking” is to mean the burial board. As to the Lands 
Clauses Acts generally, see title ComPpULSORY PURCHASE AND COMPENSATION. 

(q) The powers of authorities acting in the execution of the Burial Acts other 
than elective burial boards as to the acquisition of land are in some cases more 
extensive than those of elective burial boards, and extend to the acquisition of 
land compulsorily ; see pp. 497 e¢ seq. ' . 

(r) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 26. For form of such agreement, 
gee Encyclopeedia.of Forms, Vol. III., p. 108. 

s) As to the building of chapels by burial boards, see p.:'468, post. 

i Burial Act, 1855 (18 & 19 Vict. c. 128), s. 6, as amended, by the substitu- 
tion of the Local Government Board for a Secretary of State, by the Burial Act, 
1900 (68 & 64 Vict. c. 15), s. 4. As so amended, the section provides in effect 
that if the vestry of any parish refuse or neglect to authorise the expenditure 
of such sums as the burial board of the parish have declared to be necessary for 
providing and laying out a burial ground and building the necessary chapel or 
chapels therein, the burial board may represent such refusal or neglect to the 
Local Government Board, and if it appears to the Board after inquiry that the 
burial board are unable to provide such burial ground, or to proceed effectually 
in the execution of their duties, by reason of such refusal or neglect, the Board 
may authorise the burial board, without further authority, sanction, or approval 
of the vestry, to expend such sums for providing and laying out a burial ground, 
and building the necessary chapel or chapels thereon, and to borrow for all or 
any of such purposes, and to enter into and make such contracts and purchases 
and to do such other acts as under ss. 19, 20, 26, and 42 of the Burial Act, 1852 
(15 & 16 Vict. c. 85), might have been expended, borrowed etc., with the 
authority etc. of the vestry, subject to such limitation of amount or other 
limitation or restriction as the Board may prescribe. See &. v. Kilham, York- 
shire, Burial Board (1885), 1 T. L. R. 678, C. A. | 

(u) See p. 462, post. 

(a) In the case of authorities acting in the execution of the Burial Acts other 
than elective burial boards, other provisions applicable to the alienation of land 
acquired for a burial ground may come into play; see pp. 486, 492, 497, post. 
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nature of a vestry, sell and dispose of any lands purchased by them 
under the Burial Acts, or any part thereof, in which no interment 
has taken place, and which it may appear to them may be properly 
sold and disposed of. The proceeds of sale are to be applied to 
such of the purposes of the Burial Acts as the board think fit (0). 
There are statutory provisions as to the form of the conveyance, 
and as to the receipt for the purchase-money where land is sold 
under this power (c). 

Again, the board may, with the sanction of, and subject to regula- 
tions approved of by, the Local Government Board, let any land 
purchased by them under the Burial Acts which has not been con- 
secrated, and in which no body has been interred, and which is not 
for the time being required for the purposes of a burial ground, 
in such manner and upon such terms as the burial board see fit, so, 
however, that power is reserved to that board to resume possession 
of any such land which may be required for the purposes of burial 
on giving six months’ notice (d). 

Once land acquired by a burial board has been consecrated, 
however, it cannot be divested of its sacred character except by 
statute, and this circumstance would practically stand in the way 
of the sale of such land except for some purpose for which a faculty 
could be obtained (e). 

Unconsecrated land which is maintained by a burial authority 
and set apart for the purposes of burial must not be applied to any 
other purpose except by leave of the Local Government Board (/). 

Moreover, if the land has once been set apart for the purpose of 
interment, notwithstanding that it has never been used for that 
purpose, provisions operate which in general prevent its being 
used for building in the hands of the purchaser or lessee (9). 


966. A burial board have also certain powers for the appropria- 
tion of parish land and land held for parochial charities (h). 


(b) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 28. 

(c) Lbid. ; Lands Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 18), s. 132. 

(d@) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 17, as amended, by the sub- 
stitution of the Local Government Board for a Secretary of State, by the Burial 
Act, 1900 (63 & 64 Vict. c. 15), s. 4. 

(e) See p. 423, ante. 

(7) Burial Act, 1900 (63 & 64 Vict. c. 15), s. 6. This would not prevent the 
conveyance or appropriation of the ground for an ‘‘ open space” under the 
enactments referred to at pp. 5338 et seq. 

(g) See pp. 423, 424, 532, 533, post. 

(A) Burial Act, 1852 (15 & 16 Vict. c. 85), 8. 29: ‘‘ Provided always, that 
any burial board under this Act, with the approval of the vestry and of the 
guardians of the poor of the parish (if any), and of the Poor Law Board [now 
the Local Government Board], may from time to time appropriate for the 
purposes of a burial ground for such parish, either alone or jointly with any 
other parish or parishes, any land vested in such guardians, or in the church- 
wardens, or in the churchwardens and overseers of the parish, or in any 
feoffees, trustees, or others, for the general benefit of the parish, or for any 
specific charity: Provided always, that where any land so taken and appro- 
priated shall be subject to any charitable use, such land shall be taken on 
such conditions only as the Court of Chancery in the exercise of its jurisdiction 
over charitable trusts shall appoint and direct.” 

The section, occurring as 1t does in the Act of 1852, of course refers to the 
case of a burial board for a parish only, but it must doubtless be taken to be 
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967. There are provisions enabling a transfer to be made to a 
burial board of a burial ground provided under the Church Building 
Acts, in respect of which there is an outstanding debt charged on 
the church rate, in consideration of the board paying off the debt, 
or such part thereof as may be agreed upon by creditors to whom 
two-thirds of the debt is due(i). But in view of the Compulsory 
Church Rate Abolition Act, 1868 (7), these provisions are becoming 
obsolete. Where they are acted upon the burial board may, with 
the approval of the vestry, enlarge the burial ground by the 
addition of unconsecrated ground (k). 


968. A burial board, with the approval of the vestry or meeting in 
the nature of a vestry, may purchase any cemetery closed by Order 
in Council which adjoins or is near to any land appropriated or 
about to be appropriated by the board for a burial ground, if the 
same appears to the board eligible for the purpose of appropriating 
or erecting buildings for or making approaches to their burial 
ground. The Order in Council, however, remains in force with 
regard to such cemetery notwithstanding such purchase (I). 


969. A burial board are required to redeem any tithe rent-charge 
to which land taken by them for the purpose of a burial ground is 
subject at twenty-five years’ purchase, making the necessary appli- 
cation to the Board of Agriculture and Fisheries (m), as soon as 
they are in possession of the land, and before applying it to the 
purposes of a burial ground (7). 


extended to other areas for which burial boards may be established. Probably 
guardians of a union comprising the parish are not guardians of the parish 
within the section. Property formerly vested in the churchwardens and over- 
seers is now in the case of a rural parish vested in the parish council or the 
corporation of the chairman of the parish meeting and the overseers, as the case 
may be, under the Local Government Act, 1894 (56 & 57 Vict. c. 73), ss. 5 (2), 
19 (7); and in the case of an urban parish is not infrequently vested in the 
overseers alone, or in the urban authority, under an order of the Local Govern- 
ment Board made pursuant-to s. 33 of that Act. | 

The court will not entertain an application in respect of charity land under 
the section unless the leave of the Charity Commissioners or the Board of 
Education, as the case may be, to make the application has been obtained 
under s. 17 of the Charitable Trusts Act, 1853 (16 & 17 Vict. c. 137), though 
their approval of the objects of the application is not required (Hx parte Watford 
Burial Board (1856), 2 Jur. (N. 8.) 1045). The court may impose the payment 
of a price as one of the conditions on which it will authorise the appropriation 
of the land (Re Egham Burial Board (1857), 3 Jur. (N. 8.) 956). The consent 
of the vestry, when given under the erroneous belief that the land will be 
appropriated free of charge, is a nullity (<bid.). 

(*) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 7. 

(7) 31 & 32 Vict. c. 109. It must be remembered, however, that compulsory 
church rates are not abolished by the Act where money is due upon security of 
them, and in some parishes payment of such rates is still enforced. See title 
ECCLESIASTICAL LAW. : 

(k) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 7. 

(1) Ibid., s. 26. | 

(m) As successors of the Tithe Commissioners (Board of Agriculture Act, 1889 
_ (52 & 53 Vict. c. 30), s. 2 (1) and Sched. I., Part II.; Board of Agriculture and 
Fisheries Act, 1903 (3 Edw. 7, c. 31). As to redemption of tithe rent-charge 
generally, see title ECCLESIASTICAL Law. 

(x) Tithe Act, 1878 (41 & 42 Vict. c. 42), s. 1; and see zbid., ss. 2—6. 
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BURIAL AND CREMATION. 


970. A burial board may lay out and embellish any burial ground 
provided by the board in such manner as may be fitting and 
proper (0). 


971. No ground not used as or appropriated for a cemetery before 
August 14, 1855, may be used for burials under the Buria. 
Acts (p) within the distance of one hundred yards from any dwell- 
ing-house without the consent in writing of the owner, lessee, and 
occupier of such dwelling-house; but (subject to an execption with 
regard to certain special rights acquired before November 27, 
1906) such consent is not required where the dwelling-house is 
or was begun to: be erected, or is or was erected or completed, 
after any part of the burial ground has or had been so used or . 
appropriated (q). : 

The prohibition is against the actual interment of bodies. Land 
may be appropriated as part of the burial ground within the hundred 
yards so long as no actual interment takes place within that 
distance (r). The hundred yards are to be measured as the crow 
flies (s) from the walls of the dwelling-house itself, and not from the 
walls or boundary of the curtilage (¢). 

A landowner who sells land for the purpose of a burial ground 
cannot afterwards object to the use of the land for burial within a 
hundred yards of a dwelling-house belonging to him on land which 
he retains (a). | 

It would appear to be legitimate for a burial board to purchase the 


(0) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 30. The section contained 
further provisions which are now repealed by the Burial Act, 1900 (63 & 64 
Vict. c. 15), s. 12 and Sched. IT. 

(p) Notwithstanding that the restriction is expressed to apply only to burials 
under the Burial Acts—the words of the section are, ‘‘ under the said Act [the 
Burial Act, 1852] or this Act, or either of them’’—it was held by Matins, V.-C., 
in Greenwood v. Wadsworth (1878), L. R. 16 Hq. 288, to apply to burials in a 
burial ground provided by private enterprise; and it was afterwards assumed 
to have this general effect in Cowley (Lord) v. Byas (1877), 5 Ch. D. 944, O. A. 
It is, however, generally thought that the decision in Greenwood v. Wadsworth, 
supra, Was wrong: 

(9) Burial Act, 1855 (18 & 19 Vict. c. 128), 8.9; Burial Act, 1906 (6 Edw. 7, 
c. 44), 5. 1. S. 9 of the Act of 1855 was held in Godden v. Hythe Burial 
Board, [1906] 2 Ch. 270, C. A., toapply with reference to dwelling-houses erected 
after the provision of the burial ground as well as any erected previously; and 
s. 1 of the Act of 1906, which is expressed to operate retrospectively—the words 
are that the consent ‘‘ shall not be and shall be deemed never to have been 
required in any case”’ etc.—was enacted in consequence of that decision. The 
section is, however, subject to a proviso to the effect that nothing in the section 
shall affect any rights acquired before November 27, 1906, under any judgment 
or order of a court of competent jurisdiction or under any agreement in 
writing, but that in case of a dispute one of the parties to which is a burial 
authority within the meaning of the Burial Act, 1900 (63 & 64 Vict. c. 15) (see 
p. 450, ante), arising under an agreement as toany such right, the dispute shall, 
if either party so requires, be determined by the Local Government Board, 
either as arbitrators or otherwise at the option of the Board, in manner provided 
by the section. 

(r) Cowley (Lord) vy. Byas, supra. 

(3) Mouflet v. Cole (1872), LL. R. 8 Iixch. 32. 

(t) Wright v. Wallasey Local Board (1887), 18 Q. B. D. 783. 

(a) Toms v. Clacton Urban District Council (1898), 78 L. T. 712, decided on 
the principle that a man caunot derogate from his own grant. 
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consent of an owner, lessee, or occupier to the use of their burial 
ground for burial within a hundred yards of a dwelling-house. 


972. The general management, regulation, and control of any 
burial ground provided by a burial board are, by express enactment, 
subject to the provisions of the Burial Acts and any regulations made 
thereunder (b), vested in and exercisable by the burial board, but 
any question which arises touching the fitness of any monumental 
inscription in the consecrated part of the ground is to be determined 
by the bishop (¢). 

Moreover, a8 owners and occupiers of the land, the board are in 
general, and apart from express provision, entitled to the ordinary 
rights and subject to the ordinary duties of owners and occupiers 


- of land (d). 


Whether the burial ground of a burial board is extra commer- 
cium, so that the board escape statutory liabilities imposed on 
“owners” of property by such statutes as the Public Health Acts, 
appears not to have been decided, but probably it is not, at any rate 
while used for burials (@). 


973. A burial board are rateable in respect of their burial 
ground (f), subject to the limitation that land acquired by a burial 


(6) As to regulations under the Burial Acts, the power to make which is 
now in the Local Government Board, see p. 537, post. 

(c) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 38. As to the effect of the 
section as regards the mutual rights of the burial board and grantees of exclu- 
sive rights of burial etc. in the burial ground, see Ashby v. Harris (1868), 
L. R. 3 C. P. 523, and McGough, v. Lancaster Burial Board (1888), 21 Q. B. D. 
323, OC. A.; and p. 473, post. In case of dispute between the board and any 
person as to the fitness of an inscription in the consecrated part of the ground, 
the proper course is to apply to the chancellor of the diocese to hold a court to 
decide the question. Either party may so apply (Dean of Carlisle's Case (1866), 
Times (December 21, 1866). 

(d). Crowhurst v. Amersham Burial Board (1878), 4 Ex. D. 5, where a burial 
board were held liable in damages for injury to a horse depastured in an adjoin- 
ing field occasioned by its eating branches of yew trees planted by the board 
in their burial ground, which had been allowed to project over the field, affords 
an instance of the liability of a burial board in their capacity of the owners and 
occupiers of land. See titles AGRICULTURE, Vol. I., p. 296; BoUNDARIEs, 
FENCES AND Partry-WALLS, pp. 126, 127, ante. 

(e) A parish churchyard appears to be extra commerctum. See Angell v. Pad- 
dington Vestry (1868), L. R. 3 Q. B. 714, decided with reference to a church, and 
noticed in Wright v. Ingle (1885), 16 Q. B: D. 379, C. A. On the other hand, the 
cemetery of a cemetery company 1s not extra commercium (St. Giles, Camber- 
well, Vestry v. London Cemetery Co., [1894] 1 Q. B.699). And the burial ground 
of a burial authority in actual use would probably be held to be on the footing 
of the cemetery of a cemetery company in this respect. See Westminster 
Corporation v. Johnson, [1904] 2K. B. 737, C. A. A burial ground no longer in use 
might, however, be held to be in a different position, particularly if closed by 
Order in Council and appropriated as an open space. See London County Council 
v. Wandsworth Borough Council, [1903] 1 K. B. 797, C. A.; but see Herne Bay 
Urban District Council v. Payne, [1907] 2 K. B. 130. 

(f) That the burial ground is rateable is assumed in s. 15 of the Burial Act, 
1855 (18 & 19 Vict. c. 128), referred to in note (9), p. 466, post. See also London 


County Council v. Erith Overseers, [1893] A. CO. 562; Liverpool Corporation v. 


West Derby Union (1905), 69 J. P. 277, not followed on a point immaterial to 
the present question in Hornsey School of Art v. Edmonton Union Assessment 
Committee (1905), 70 J. P. 121, and distinguished in Liverpool Corporation v. West 
Derby Union (1908), 72 J. P. 228, affirmed 24 T. L. R. 701, OC. A.; North 
Manchester Overseers y. Winstanley, [1908] 1 K. B. 835, C. A. 
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BURIAL AND CREMATION. 


board for a burial ground, with or without any building erected or 
to be erected thereon, may not, while used for such purposes, be 
assessed to any rates at a higher value than that at which it was 
assessed at the time when it was so acquired(g). A burial ground 
does not fall within the definition of ‘agricultural land” in the 
Agricultural Rates Act, 1896 (h), and is thus rateable to the poor 
rate at the full rate in the pound. 

Apparently, however, the burial ground would cease to be rateable 
if it ceased to be used for burials, and were not used for any other 
purpose than that of an open space (2). 


974. The clauses of the Cemeteries Clauses Act, 1847 (k), with 
respect to the protection of the cemetery, are applicable to burial 
grounds provided by burial boards (J). These clauses impose penal- 
ties (m) on persons injuring the fences etc. of the burial ground, 
defacing tombstones, causing disturbance in the burial ground etc. 


Sus-SEcr. 5.—Oonsecrated and Unconsecrated Portions of Burial Ground. 


975. A burial authority for any burial ground may, if they think 
fit, apply to the bishop to consecrate any portion of the burial 
ground approved in that behalf by the Secretary of State (m). 

If the burial authority do not make the application within a 
reasonable time after a request in that behalf, the Secretary of 
State, if satisfied that a reasonable number of the persons for whom, 
or within the area for which, the burial ground is provided desire 
that a portion of it be consecrated, and that the consecration fees 
have been paid or reasonably secured, may make the application in 
respect of an approved portion of the ground, and the bishop may 
consecrate accordingly ; and it is the duty of the burial board in 
such case to make such arrangements as may be necessary for the 
consecration (0). 


(g) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 15. As to the basis of assess- 
ment within this maximum, see title RATES AND RATING. 

(h) 59 & 60 Vict. c. 16,5. 9. See title RATES AND RaTING. 

(t) See Lambeth Overseers v. London County Council, [1897] A. C. 625; 
Manchester Corporation vy. Chorlton Union Assessment Committee (1897), 15 T. L. R. 


327; Liverpool Corporation v. West Derby Union (1908), 24 T. L. R. 701, C. A. 


(k) 10 & 11 Vict. c. 65, ss.58, 59. See further, as to these sections, p. 523, post. 

(7) Burial Act, 1852 (15 & 16 Vict. c. 85), 8. 40. 

(m) The sections do not themselves provide for the manner in which the 
penalties are to be enforced; buts. 62 of the Act of 1847, under which penal- 
ties are recoverable summarily in manner provided by the Railways Clauses 
Consolidation Act, 1845 (8 & 9 Vict. c. 20), ss. 140—160, as modified by the 
Summary Jurisdiction Acts (see pp. 523, 524, post), would probably be held to 
apply with reference to the recovery of penalties under the sections incorporated 
with the Burial Acts. 

(n) Burial Act, 1900 (63 & 64 Vict. c. 15), 8.1 (1). For form of application 
for Home Secretary’s approval, see Encyclopzedia of Forms, Vol. III., p. 123; 
for form of petition to the bishop, see ibid., p. 125. 

(0) Burial Act, 1900 (63 & 64 Vict. c. 15), 8. 1 (2). Before the Act of 1900 it 
was obligatory in all cases upon a burial board to apply to the bishop to con- 
secrate at least a portion of the burial ground, and their duty was enforceable 
by mandamus (/?. v. North Kelsey Burial Board (1892), Times (March 22, 1892); 
It. v. Basingstoke Burial Board (1896), 60 J. P. 708). The Secretary of State 
has power to cause inquiries to be held with regard to the consecration of burial 
grounds. Sce p. 539, post. 
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No wall or fence need be erected or maintained between the con- 
secrated and unconsecrated portions of a burial ground provided 
under the Burial Acts, but, in the case of any burial ground where 
there is no such wall or fence, the burial board must place and 
keep in repair such boundary marks of stone or iron as may be 
sufficient to show the boundaries of such portions respectively (p). 


976. If a burial board apply in writing to the bishop to conse- 
crate a burial ground stating that the ground is in a fit and proper 
condition for the purpose of interment with the rites of the Church 
of England, and the bishop refuses to consecrate, the board may 
appeal to the archbishop, who is to decide the matter in dispute. 
If the archbishop decides that the ground is not in such fit and 
proper condition, the board must put it in a fit and proper condition; 
but if he decides that it is in a fit and proper condition and ought 
to be consecrated, he is to communicate such decision in writing to 
the bishop, and if the bishop do not within one calendar month 
thereafter consecrate the ground, the archbishop must under his 
hand and seal license the same for interments according to the rites 
of the Church of England, and such licence, until the ground is 
consecrated, operates to make lawful the use of the same as if it 
had been consecrated (q). 


977. Where a Secretary of State certifies that all necessary pro- 
visions with regard to a burial ground provided under the Burial 
_ Acts have been complied with, it is lawful for the incumbent or 
incumbents of the parish or parishes for which the ground is 
provided, or his or their curate or curates, or such duly qualified 
person as any such incumbent may authorise, if such incumbent, 
curate, or person think fit, to bury in the burial ground before the 
decision of the bishop or archbishop upon the application for 
consecration (7). 


978. The unconsecrated part of a new burial ground provided 
under the Burial Acts must be allotted in such manner and in 
such portions as may be sanctioned by a Secretary of State (s). 
Portions may be allotted for the exclusive use of particular 
denominations (t). 


(p) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 11. Before this Act it was held 
that there was a sufficient ‘‘setting apart” of the unconsecrated part of the 
burial ground within the now repealed provisions of s. 30 of the Burial Act, 
1852 (15 & 16 Vict. c. 85), where that part was separated from the consecrated 
part by Nie 12 inches high (&. v. Tiverton Burial Board (1858), 31 L. T. 
0. 8.) 233), 

(q) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 12, as amended by the Burial 
Act, 1900 (63 & 64 Vict. c. 15), s. 12. 

(r) Burial Act, 1857 (20 & 21 Vict. c. 81), 8. 18. A clergyman of the Church 
of England is now at liberty to use the burial service of the Church in any 
unconsecrated ground in which he might lawfully have used such service if 
such ground had been consecrated (Burial Laws Amendment Act, 1880 (43 & 44 
Vict. c. 41) s. 12); and see p. 427, ante. 

(s) Burial Act, 1853 (16 & 17 Vict. c. 184), s. 7. 

(t) See Burial Act, 1900 (63 & 64 Vict. c. 15), s. 2 (1), (2). For form of appli- 
cation to the Secretary of State, see Encyclopedia of Forms, Vol. III., p. 123. 
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Sub-SectT. 6.—Chapels. 


979. A burial authority may, at their own cost, erect on any part 
of their burial ground, which is not consecrated or set apart for the 
exclusive use of any particular denomination, any chapel which 
they consider necessary for the due performance of funeral services, 
but no chapel so erected after July 10, 1900, may be consecrated 
or reserved for the exclusive use of any denomination (w). 


980. A burial authority may also, at the request and cost of the 
residents within their district belonging to any particular denomina- 
tion, erect, furnish, and maintain a chapel for funeral services 
according to the rites of that denomination on the ground appro- 
priated to their use. Where such a request is made, and the 
estimated costs are tendered to the burial authority or reasonably 
secured, then, if the burial authority refuse to grant the request 
or fail to give effect to it within a reasonable time, a Secretary of 
State may, if he thinks fit, by order in writing, require the burial 
authority to erect etc., or give facilities for erecting etc., such a 
chapel in accordance with directions given in the order, and the 
burial authority must comply with the order (w). 


981. There are provisions enabling two burial boards who have 
provided separate burial grounds, if such burial grounds adjoin 
each other, to provide a chapel or chapels jointly for use in connec- 
tion with burials in both grounds, or, with the sanction of a 
Secretary of State, to contract for the use by one of such boards of . 
a chapel provided by the other (a). 


Sus-SEecr. 7.—Rights of Sepulture, Duties of Incumnbents etc. 


982. Where a burial ground is provided by a burial board for a 
parish, or for two or more parishes, such burial ground is to be 


deemed the burial ground of such parish or parishes, and the 


(u) Burial Act, 1900 (63 & 64 Vict. c. 15), s. 2 (1). 

(w) Ibid., s. 2 (2), (8). Before the Act of 1900 a burial board had power to 
erect a chapel for the performance of the burial service according to the rites 
of the Church of England, and also a chapel or chapels on the unconsecrated 
part of the ground for funeral services, and where they erected a chapel for the 
performance of the burial service according to the rites of the Church of 
ingland they were, in certain cases, bound also to provide chapel accommoda- 
tion for the performance of a funeral service by persons not being members of 
that Church. See the portions of the Burial Act, 1852 (15 & 16 Vict. c. 85), 
g. 30, the Burial Act, 1853 (16 & 17 Vict. c. 134), s. 7, and the Burial Act, 
1855 (18 & 19 Vict. c. 128), s. 14, repealed by the Act of 1900, s. 12 and Sched. IT. 
A chapel erected before the Act of 1900 for the performance of the burial service 
according to the rites of the Church of England, and consecrated for that 
purpose, is for that purpose a substitute for the parish church (St. Margaret, 
Rochester, Burial Board v. Thompson (1871), L. R. 6 C0. P. 445). The Secretary of 
State has power to cause inquiries to be held with regard to the building of 
chapels in burial grounds. See p. 539, post. 

(a) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 16. The section refers to burial 
boards for two parishes, but must doubtless be taken to extend to burial boards 
for other arcas. It refers also to the powers of burial boards for the provision 
of chapels under the Burial Acts, 1852 (15 & 16 Vict. c. 85) and 1853 (16 & 17 
Vict. c 134); but it must now, it seems, be read as referring to the substituted 

owers conferred by the Burial Act, 1900 (638 & 64 Vict. c. 15). See the 
Tatennrotation Act, 1889 (52 & 53 Vict. c. 63), 8. 88 (1). 
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parishioners and inhabitants of such parish or parishes—and for 
this purpose persons dying in the parish are to be considered to 
be inhabitants (b)—have the like rights of sepulture in the burial 
ground as they would have had in the burial ground of their parish (c). 
And where a burial ground is provided by a burial board for any 
other area, the inhabitants of that area have the same right to be 
buried in such burial ground as the inhabitants of a parish have 
to be buried in their parish burial ground (d). 


988. There are provisions also putting the consecrated part of a 
burial ground provided by a burial board on the footing of a parish 
burial ground as regards the performance of the burial service by 
the incumbent and the functions of parish clerks and sextons. 

Subject to what is said below as to the case of a ‘‘ new parish,” 
the effect of these provisions when the burial ground is provided 
for a poor law parish which is also an ecclesiastical parish, or 
for an ancient ecclesiastical parish, or for an area consisting of 
two or more such parishes, is shortly as follows: The incumbent 
of the parish or of each of the parishes, as the case may be, is 
required to perform the same duties and has the same rights 
and authorities for the performance of the burial service in the 
case of the burial of parishioners or inhabitants of his parish 
(including persons dying there), and the clerk and sexton are 
required and authorised to discharge the same functions in refer- 


ence to such burials, as if the burial ground were the burial ground 


of their parish. But in more complicated cases difficulties may 
arise as to the application and effect of these provisions (e). 





(b) See p. 413, ante. | 

(c) See the Burial Act, 1852 (15 & 16 Vict. c. 85), s. 32, discussed in note (e), 
infra. Asto rights of sepulture in parish burial grounds, see pp. 413 et seq., ante. 

(d) This follows from the consideration that the Burial Acts subsequent to 
the Burial Act, 1852 (15 & 16 Vict. c. 85), while providing that burial grounds 
may be provided for areas other than ‘‘ parishes,” also enact that the Act of 
1852 and such other Acts are to be read and construed together as one Act. See 

. 448, ante. 

(e) The principal enactment dealing with this matter is s. 32 of the Burial 
Act, 1852 (15 & 16 Vict. c. 85), which is as follows (the words in italics being now 
repealed by the Burial Act, 1900 (63 & 64 Vict. c. 15), 5.12): ‘* From and 
after the consecration as aforesaid of any burial ground provided under this Act 
(except any portion thereof intended not to be so consecrated), or where all or any 
part of such burial ground, by reason of the same having been already consecrated, 
shall not require to be consecrated, then from and after such time as the bishop of 
the diocese shall appoint, such burial ground shall be. deemed the burial ground 
of the parish for which the same 1s provided, and where the same is provided 
for two or more parishes such burial ground shall be in law as if such parishes 
were one parish, and as if such burial ground were the burial ground of such 
one parish ; and every incumbent or minister of the parish or of each of the 
parishes (as the case may be) for which such burial ground is provided shall, by 
himself and his curate, or such duly qualified persons as such incumbent or 
minister may authorise, perform the duties and have the same rights and 
authorities for the performance of religious service in the burial in such burial 
ground, or in the consecrated portion thereof, of the remains of parishioners 
or inhabitants of the parish of which he is such incumbent or minister, and 
shall be entitled to recewe the same fees in respect of such burials which. he 
has previously enjoyed and received ; and the clerk and sexton of such parish 
or of each of such parishes shall (when necessary) perform and exercise the 
same duties and functions in respect of the burial of the remains of parishioners 
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or inhabitants of the parish of which he is clerk or sexton in such burial ground 
or the consecrated portion thereof, and shall be entitled to receive the same fees on 
such burials, as he has previously performed and exercised and received, as if 
such burial ground were the burial ground of the respective parish of such 
incumbent or minister, clerk, and sexton respectively ; and the parishioners and 
inhabitants of such parish or of each of such parishes shall have the same rights 
of sepulture in such burial ground as they respectively would have had in the 
burial ground or burial grounds in and for their respective parish, subject 
nevertheless to the provisions herein contained.” 

It will be remembered that the Act of 1852 contemplated the provision of 
burial grounds for “‘ parishes’ within the meaning of that Act, and through the 
medium of joint burial boards for areas consisting of two or more such parishes 
only. The directions, however, in the subsequent Burial Acts, that the Acts are 
to be read and construed as one Act, necessarily involve that the provisions of 
the section are to be taken to be extended, mutatis mutandis, to cases where a 
burial ground is provided by a burial board for an area other than a ‘‘parish.” 
No difficulty in this respect occurs so far as regards rights of sepulture; but 
difficulties have arisen, as to the application of the section in such cases with 
regard to the functions of the incumbent and the sexton and clerk. 

In Hornby v. Toxteth Park Burial Board (1862), 31 Beav. 52, questions were 
raised as to the performance of burial service and rights to burial fees in the 
case of burials in the consecrated part of a burial ground provided by a burial 
board established for the poor law parish of T. It was in dispute whether T. 
was ecclesiastically extra-parochial or part of the parish of W. Three churches 
or incumbencies had been established in T. The first was established under a 
local Act of 1774. Under this Act a cemetery attached to the church was 
vested in the churchwardens of the church, who were authorised to sell burial 
places in it to any persons willing to purchase such places; and at burials in 
the cemetery fees double in amount of those payable in cases of burials at the 
parish church of W. were made payable, of which the one moiety was to be 
handed over to the vicar of W., and to be applied by him like fees for burials 
at that parish church. In 1844 a district was assigned to the church established 
under the Act of 1774 by Order in Council under the Church Building Acts. 
The second church or incumbency was established under a local Act of 1814, 
which contained provisions with regard to a cemetery attached to the church 
substantially, with reference to the questions in the case, to the same effect as 
those of the Act of 1774. The third incumbency was established in 1837 
under the Church Building Acts by an Order in Council constituting a part of 
T. an ecclesiastical district. No burial ground was provided for this district. 
The burial board were established shortly after 1853, and part of the burial 
ground provided by them was consecrated in 1856. The vicar of W., who was 
one of the plaintiffs, had treated T. as not being part of the parish of W. It 
was held, without deciding whether T. was part of the parish of W. or not, that 
neither the vicar of W. nor the incumbent of any of the three incumbencies 
established in T. was entitled to burial fees in respect of interments in the 
burial ground. The vicar of W. could not claim fees as such even if T. were 
part of the parish of W., since, for the purposes of the Burial Acts, T. was a 
separate parish from W. Again, the vicar of W. could not be regarded as the 
incumbent of ‘T., or if he was such incumbent de jure, he was not so de facto, and 
had enjoyed no fees on the burials of inhabitants of T. as vicar of T. The 
incumbents of the incumbencies established under the Acts of 1774 and 1815 
were not entitled to fees because the burial grounds attached to their churches 
were not burial grounds in which inhabitants of T. had rights of sepulture, 
burial spaces in such burial grounds being simply saleable to any purchaser 
indifferently. A fortiori the third incumbent, to whose church no burial ground 
was attached, had no claiin. No decision was given by the court in this case as 
to the duties of the incumbents to perform the service over bodies of inhabitants 
brought for burial in the burial ground, the docision being confined to their 
right to fees. Owing to tho legislation contained in the Burial Act, 1900 
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those Acts or any of them may apply, and comprised in a parish or 
parishes for which a burial ground is provided under the Burial Acts 
(but not having a separate burial ground under those Acts), are, 
if the new parish contributes to the rates out of which the ground 
has been provided, to perform the like duties in respect of the 
burials of parishioners and inhabitants of the new parish in the 
consecrated part of the burial ground as if the burial ground were 
the burial ground of the new parish, subject, however, to a saving 
for the rights of existing incumbents ete. (/). 


(63 & 64 Vict. c. 15), with regard to ministers’ fees, the case has not the 
importance that it had before that Act. 

In Day v. Peacock (1865), 18 C. B. (Nn. 8.) 702, questions arose as to the rights 
to burial fees in the case of burials in the consecrated part of a burial ground 
provided by a local board acting as a burial board for the poor law parish of B. 
under the following circumstances: B. was an ancient parochial chapelry, 
and as such had had an ancient burial ground. An additional church was 
built in B. under the Church Building Acts and a burial ground provided in 
connection with it, and in 1831 part of B., known as the district of St. G., was, 
under those Acts, assigned to that church, the burial ground becoming the burial 
ground of that district. In 1844:a part of the district of St. G. was, under the 
Church Building Acts, made into a separate ecclesiastical district under the name 
of St. J., but no separate burial ground was provided for that district, and the 
inhabitants of St. J. accordingly retained their rights of sepulture in the burial 
ground of St. G. The ecclesiastical district of St. J. had not become a new parish 
under the New Parishes Acts. The ancient burial ground of B. and the burial 
ground of St. G. were closed by Order in Council in 1857. The local board were 
constituted a burial board in 1858, and a part of the burial ground provided by 
them was consecrated in 1861. It was held that the mcumbent of St. J. was 
not entitled to burial fees in respect of the burials of persons belonging to that 
district, that the incumbent of St. G. was entitled to fees in respect of the 
burial of persons coming from St. G. as originally constituted (¢.e., including 
St. J.), and that the incumbent of the residue of B. was entitled to burial fees 
in respect of the burial of persons belonging to that part of B. 

In Stewart v. West Derby Burial Board (1886), 34 Ch. D, 314, it was held that 
where a burial ground was provided by a burial board for a poor law parish 
which had been constituted a separate ecclesiastical parish by a local Act the 
incumbent of the parish was bound to perform the burial service on the burial 
of parishioners and inhabitants of the parish in the consecrated part of the 
ground, although the parish had never had any separate burial ground of its 
own, and that he was entitled to any fees which the burial board might collect 
in respect of the performance of such service by him. The case also raised 
questions as to incumbents’ right to fees on such interments, turning on the 
provisions of the local Act in relation to the peculiar circumstances of the case ; 
but these questions were not definitely decided, and appear to be of little or no 
general interest. 

(f) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 5. The section, after provisions, 
already referred to (p. 452, ante), authorising the establishment of a burial 
board and provision of a burial ground for ‘‘any parish, new parish, township, 
or other district’’ not being a poor law parish and having no separate burial 
ground, and making incidental provisions, continues as follows (the words in 
italics being repealed by the Burial Act, 1900 (63 & 64 Vict. c.. 15), s. 12 and 
Sched. II.): ‘and until a burial ground shall be so provided as aforesaid and con- 
secrated for any new parish or district created or to be created pursuant to” the 
New Parishes Acts, 1843, 1844, and 1856 (6 & 7 Vict. c. 37; 7 & 8 Vict. c. 94; 
19 & 20 Vict. c. 104), ‘‘ or any or either of them, and to which the said Acts, or 
any or either of them, may apply, the incumbent of such new parish or district (if 
any burial ground has been or shall be provided under the herein recited Acts [the 
earlier Burial Acts] for the burial of the dead, or any or either of them, for any 
parish or parishes out of rates to which such new parish or district, or any part 
thereof, shall have contributed or contribute or be liable, shall, with respect 
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984. Where an incumbent is required and entitled, under the 
provisions of the Burial Acts above referred to, to perform the burial 
service over the remains of parishioners and inhabitants of his 
parish or district in the consecrated part of a burial ground 
provided by a burial board, it is unlawful, as being an offence 
against ecclesiastical law, for any person other than such incum- 
bent or a person authorised by him to perform the burial service 
over the remains of such persons there, and the exclusive rights 
thus vested in the incumbent in the matter will be enforced by 
injunction. But the duties of the incumbent in question do not 
extend to the burial of strangers to the parish or district whom the 
burial board permit to be buried in the ground, though he has 
the right to prevent any other minister of the Church of England 
from performing the Church of England service over strangers in 
the consecrated part of any burial ground situate in his parish (9). 


985. Where a burial ground is provided under the Burial Acts 
for the common use of two or more parishes, in case any question 
arise among the incumbents of such parishes as to the performance 
of the burial service by a chaplain to be paid by contributions from 
them or deductions from fees or sums payable to them, or otherwise 
touching the performance of service in the consecrated part of the 


to the burial in such last-mentioned burial ground of the remains of the 
parishioners or inhabitants of such new parish or district, or of such part thereof 
as shall have contributed or contribute as aforesaid, as the case may be, per- 
form the same duties, and have the same rights, privileges, and authorities, 
and be entitled to the same fees, and also the clerk and sexton of such new 
parish or district shall, when necessary, respectively perform the same duties, 
and be entitled to the same fees, in respect of such burials, as if the said burial 
ground were exclusively the burial ground of such new parish or district, 
subject nevertheless to all provisions to which the incumbents, clerks, and 
sextons of original parishes are respectively subject in and by the said Burial 
Acts, or any or either of them: Provided also, that nothing herein contained 
shall affect the nghts or privileges of any existing incumbent, clerk, or sexton 
without the consent of such incumbent, clerk, or sexton respectively.” 

Cronshaw v. Wigan Burial Board (1873), L. R. 8 Q. B. 217, and Harris v. 
Lambeth Burial Board (1888), 47 J. P. 501, are cases in which the section was 
held to entitle the incumbent of a district which had become a new parish within 
the New Parishes Acts to burial fees ; and White v. Norwood Burial Board (1885), 
16 Q. B. D. 58, is a similar decision with regard to sextons’ fees. But in all 
these cases the contest was as to whether the district had become such a new 

arish. On this subject see &. v. Perry (1861), 3 E. & E. 640; Jones v. 
Gough (1865), 3 Moo. P. C. C. (N. 8.) 1; and title EocntEesrasticaAL Law. 
In Ormerod vy. Blackburn Burial Board (1878), 28 L. T. 438, the section was 
held to extend to the sexton of a new parish which had never had a separate 
burial ground. It was held in Haig v. Barlow (1892), Trist. 149, that the 
section did not give the incumbent of such new parish any right to monu- 
mental fees, but only to fees for performing the service; but it has been doubted 
whether the Chancellor’s decision in this case can be reconciled with the decision 
in Cronshaw vy. Wigan Burial Board, supra. 

(y) Wood v. Headingley-cum-Burley Burial Board,.[1892]1Q. B. 713. There 
is some difficulty about the rights and duties of persons in holy orders as to the 
performance of the burial service in the consecrated part of the burial ground 
in cases where, as, for instance, in the case of the burial ground in question in 
Hornby v. Voauteth Park Burial Board (1862), 31 Beayv. 52 (see note (e), p. 470, 
ante), or in the case of the burial of out-parishioners, the provisions of the 
Burial Acts above mentioned as to the rights and duties of the incumbent do 
not apply. Prima facie it is unlawful by ecclesiastical law for any person 
other than the incumbent of the parish, or a person licensed by him, to perform 
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ground, the bishop of the diocese is required from time to time to 
confirm any arrangement approved by a majority or, in case of 
equal numbers, one-half of such incumbents, and such arrangement 
so confirmed is binding on all the parties concerned (h). 


986. The burial board cannot deprive the sexton of ‘his right. to 
discharge the functions of his office in the case of burials in their 
burial ground and to earn the fees attached to the discharge of 


such functions (2) by appointing other persons to do the work 


usually done by a sexton (A). 3 

Among the duties of a sexton is that of tolling the bell, and if the 
chapel provided for the burial ground is consecrated, and furnished 
with a bell, the sexton has a right of entry to the chapel for the 
purpose of tolling it (0). 


Sus-SEcT. 8.—Charges of Burial Board for Burial etc. 


987. A burial board may, under such restrictions and conditions 
as they think proper, sell the exclusive right of burial, either in 
perpetuity or for a limited period, in any part of their burial ground, 
and also the right of constructing any vault or place of burial, with 
the exclusive right of burial therein, in perpetuity or for a limited 
period, and also the right of erecting and placing any monument, 
gravestone, tablet, or monumental inscription in the burial 
sround (m). 

Such exclusive right of burial is analogous to the corresponding 
rights which may be acquired under faculty in a churchyard (7) ; 
but it is a statutory right, and is not to be extended beyond the 
words of the statute which authorise it. The grant of such a right, 
therefore, conveys to the grantee no freehold estate in any part of 
the ground, nor the right to erect a gravestone, though the latter 
right may be separately acquired (0). It may be granted to the 


the burial service in any consecrated ground in the parish. See Wood v. Head- 
ingley-cum-Burley Burial Board, [1892] 1Q. B. 713; Johnson v. Friend (1860), 
6 Jur. (N. 8.) 280; Moysey v. Htllcoat (1828), 2 Hag. Ecc. 30. The provisions 
of the Burial Acts above referred to, in cases to which they apply, pro tanto 
override this rule; but in cases not provided for by the Burial Acts the rule 
prevails. See Wood v. Headingley-cum-Burley Burial Board, supra, and expres- 
sions to a similar effect by Dr. TRistTRAM in Re Fulham Burial Fees (1878), 
Times (November 26, 1878). 

(hk) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 39. 

(t) As to these fees, see Burial Act, 1900 (63 & 64 Vict. c. 15), s. 8 (1), (8), (5); 
and pp. 479, 480, 482, post. 

(k) Gell v. Birmingham Corporation (1864), 10 L. T. 497; St. Margaret, 
Rochester, Burial Board v. Thompson (1871), L. R. 6 C. P. 444, at p. 459. 

(1) Ibid. | 

(m) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 33, as amended by the Burial 
Act, 1900 (63 & 64 Vict. c. 15), s. 12. 

(n) See p. 419, ante. 

(0) See McGough vy. Lancaster Burial Board (1888), 21 Q. B. D. 323, C. A., 
where a grant of an exclusive right of burial with a right to erect a grave- 
stone, subject, inter alia, to existing and future regulations issued by the board, 
was held by the Court of Appeal, partly in view of the terms of the grant and 
partly in view of the statutory control over the ground vested in the burial 
board under s. 38 of the Burial Act, 1852 (15 & 16 Vict. c. 85) (as to which see 
p. 465, ante), not to entitle the grantee to place a glass shade on the grave to 
protect a wreath in contravention of regulations made by the board. In 
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Sect. 2. grantee and his heirs, and in that case will descend accord- 
Elective ingly(p). , And there is no apparent reason why it should not be 
Burial _— granted to the grantee and his family by analogy with the limitations 
Boardsin in faculties (q). It does not appear to be an interest in land so as 
Urban to be affected by the Statute of Frauds, but rather to be an incor- 


sala poreal hereditament in the nature of an easement, and it therefore 
requires a deed to complete the title at law (7). 
Fees charge- 988. A burial board are entitled to charge fees in respect of 


He burial interments in their burial ground, as well as to make charges for the 
rights of exclusive burial etc., which they are empowered to sell as 
above mentioned (s). 

Table of fees, The board are required to fix and settle such fees and charges, 
subject to the approval of the Local Government Board; and, with 
the approval of that Board, and also of the vestry or meeting in the 
nature of a vestry, they may from time to time revise and alter 
such fees and charges. A table showing the fees and charges, and 
all other fees and payments in respect of interments in the burial 
ground(t), must be printed and published, and be affixed, and at all 
times continued, on some conspicuous part of that ground (a). 

Receipt offees The board, in addition to the fees and charges above mentioned 

on behalf of ‘which they receive on their own behalf, are required to receive fees 


ministers. on behalf of ministers of religion who perform funeral services in 
the ground, and in some cases also fees still payable to incumbents 
other than for services rendered (0). 
Sus-SxrctT. 9.—Finances of Burial Board. 
Control by 989. Subject to a provision under which such authorisation may 
Meee sia P be dispensed with by the Local Government Board (c), the expenses 


of a burial board in providing and laying out a burial ground and 


burial board. cata 
building any necessary chapel thereon must not exceed such sum 





the earlier case of Ashby v. Harris (1868), L. R. 3 C. P. 528, a grant of 
similar rights, subject to a proviso to the effect that if the gravestone were 
not kept in repair according to such regulations as the burial board should 
make the grant should be void, was held to entitle the grantee to plant the 
grave with shrubs and flowers notwithstanding a regulation made by the board 
subsequently to the grant prohibiting planting in the burial ground by persons 
other than the board’s employees; but the decision was doubted in McGough v. 
Lancaster Burial Board (1888), 21 Q. B. D. 323, C. A. 

(p) Matthews v. Jeffrey (1880), 6 Q. B. D. 290, where it was contended, 
unsuccessfully, that although the grant was made to the grantee, his heirs and 
assigns, the right nevertheless passed on the death of the grantee intestate . 
to the family of the grantee generally. 

(7) See p. 419, ante. 
(4 See Bryan v. Whistler (1828), 8 B. & C. 288, and generally, titles EAsE- 
MENTS AND PROFITS A PRENDRE; REAL PROPERTY AND CHATTELS REAL. 

(s) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 34, as amended by the Burial 
Act, 1900 (63 & 64 Vict. c. 15), 8. 12. 

(t) L.g., the fees payable to ministers of religion for services rendered. 

(a) Burial Act, 1852 (15 & 16 Vict. c. 85), 8.34; Burial Act, 1855 (18 & 19 
Vict. c. 128), s. 7; Burial Act, 1900 (63 & 64 Vict. c. 15), ss. 4, 12. The 
approval of the Local Government Board was substituted for that of the 
Secretary of State by s. 4 of the Act of 1900. Tor form of table of fees, see 
Encyclopaedia of Forms, Vol. III., p. 133. 

b) See pp. 479 e¢ seq., post. 

ts See p. 461, ante. 
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as the vestry or meeting in the nature of a vestry may authorise 
to be expended for the purpose(d). But their expenditure on other 
matters is not subject to the control of the vestry or meeting in 
the nature of a vestry. 


990. The expenses of a burial board for a poor law parish in 
carrying the Burial Acts into execution are chargeable upon and 
are to be paid out of the poor rate of the parish; and the over- 
seers or other officers making and levying the poor rate are, upon 
the receipt of a certificate under the hands of not less than three 
members. of the board of the sums required from time to time 
for defraying any such expenses, to pay such sums out of the poor 
rate as the board direct (e). 


991. The provisions as to thé manner in which burial boards 
for areas other than poor law parishes are to raise their funds 
are expressed in very confused language, but their effect is as 
follows :— | 

Subject to the one exception mentioned below, the board issue 
certificates, such as are above mentioned, calling for contributions 
from the overseers or other persons making and levying the poor 
rate of the poor law parish or poor law parishes constituting or 
comprising the area of the board. Where the whole of a poor 
law parish from which a contribution is thus sought is comprised 
within the area of the board, the certificate is to be met out of the 
poor rate; where part only of a poor law parish either constitutes 
or is comprised within the area of the board, then the overseers, or 
other persons levying the poor rate, are to meet the certificate by the 
levy of an addition to the poor rate or of a separate rate or rates in 
that part of the parish. The exteption is that where the contribution 
is required from part of a poor law parish comprised in an incor- 
poration or union maintaining its poor out of a common rate the 
certificate is to call for the contribution from the persons authorised 
to make and collect the common rate or cause it to be made and 
collected, and is to be met by those persons by the levy of an 
addition to the common rate or of a separate rate within the part 
of the parish in question (f). 

Where the burial board is established for united parishes etc. 
under s. 11 of the Bumal Act, 1855, the contributions of the 
several parishes and places in question are to be proportionate to 
their rateable values (g). And where a joint burial board is 


(d@) Burial Act, 1852 (15 & 16 Vict. c. 85), 5. 19. 

(e) Lbid., s. 19; and see zb7d., s. 14. 

(f) Burial Act, 1855 (18 & 19 Vict. c. 128), ss. 11, 18. The financial 
provisions of these sections extend to cases where the burial board was originally 
constituted for a poor law parish, but, owing to subsequent alterations in 
parish boundaries, their area has ceased to be co-extensive with such a parish 
(2. v. Keighley Overseers (1897), Local Government Chronicle, 1897, p. 47). 

(g) Burial Act, 1855 (18 & 19 Vict. c. 128), 8.11. The apportionment must 
be according to rateable values for the time being (R. v. Coleshill Overseers 
(1862), 31 L. J. (Q. B.) 219, affirmed, without dealing with this point, 34 L. J. 
(Q. B.) 96, Ex. Ch.). In the case of a burial board the contributions must still 
be apportioned according to rateable values notwithstanding the Agricultural 
Rates Act, 1896 (59 & 60 Vict. c. 16). See Lancashire Asylums Board vy. 
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established the matter is determined by the agreement for the 
establishment of the board (kh). In other cases, however, there is 
no express provision as to how contributions are to be apportioned 
between different areas. 


992. For the purpose of levying a separate rate on part of a 
parish to meet expenses of a burial board under the above pro- 
visions, the overseers or other persons levying the rate have the 
same powers, remedies, and privileges, and are to proceed in the 
same manner, as in the case of the poor rate, and any such rate 
may, notwithstanding any restriction in relation to the parish rate 
or common rate, be made and levied as may be necessary to 
provide for the payments required (i). The officers ordinarily 
employed in the collection of the poor rate must, if required by the 
overseers, collect such a separate rate, and are to receive out of the 
rate such remuneration for the additional duty as the overseers, 
with the consent of the vestry of the poor law parish (k), deter- 
mine (/). The accounts of the overseers in relation to the rate are 
subject to audit by the district auditor (m). 


993. A burial board may, with the sanction of the vestry or 
meeting in the nature of a vestry—which, however, may be dispensed 
with by the Local Government Board in certain cases (n)—and the 
approval of the Local Government Board (0), borrow any money 
required for providing and laying out a burial ground and building 
a chapel or chapels thereon on the security of the rates out of 
which their expenses are payable (:). 


Manchester Corporation, [1900] 1 Q. B. 458, O. A. In the case of an urban 
authority exercising the financial powers of a burial board, however, the appor- 
tionment might have to be made according to assessable values by virtue of 
s. 8 of the Agricultural Rates Act, 1896. See title RATES AND RATING. 

(h) See p. 456, ante. 

(¢) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 13. The effect of this provision 
seems to be to apply to the rate in question the enactments for the time being 
applicable to the poor rate, and not the enactments applicable to that rate at the 
date of the Act of 1855. See &. v. Lambert (1854), 2 O. L. R. 883; 2B. v. 
lol ferstan, [1893] 2 Q. B. 451; but see contra, Bird v. Adcock (1878), 47 L. J. 
(M. Cc.) 123. Many of the enactments affecting the poor rate passed since the 
Act of 1855, moreover, apply in terms to local rates generally or to a class of 
such rates that would include a separate burial rate; and other such enactments 
may apply to the rate by virtue of s. 38 of the Interpretation Act, 1889 (52 
& 53 Vict. c. 63), if not by virtue of s. 18 of the Act of 1835 itself. See 
generally, title RATES AND RATING. 

(k) In the case of a rural parish the consent would be that of the parish 
council or parish meeting, as the case might be. : 

(7) Poor Law Act, 1879 (42 & 43 Vict. c. 54), s. 17. 

(m) Divided Parishes and Poor Law Amendment Act, 1876 (389 & 40 Vict. 
c. 61), s, 87; and see the Orders of the Local Government Board of March 20, 
1879, and September 8, 1903 (Statutory Rules and Orders Revised, 1904, 
Vol. X., ‘‘ Poor, England,” 379, 537). 

(n) Sce p. 461, ante. 

(0) Substituted for this purpose for the Treasury by the Local Authorities 
(Treasury Powers) Act, 1906 (6 Edw. 7, c. 33), 8. 1 (1). 

(p) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 20. The section, the latter part 
of which, dealing with the discharge of the loan, is repealed, contemplates of 
course the case of a burial board for a parish only, and authorises borrowing on 
the security of the ‘ futuro poor rates of the parish.” The provisions as to the 
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There are provisions authorising burial boards to borrow at a 
lower rate of interest for the purpose of paying off securities 
bearing a higher rate of interest (q) and provisions enabling them 
to borrow for the purpose of paying off the principal of a previous 
loan at the time appointed for repayment if they are unable to pay 
off the same otherwise (7). 


994. There are alternative methods of exercising their borrowing 
powers open to the burial board. 

(1) They may borrow by mortgage of the rates chargeable in 
accordance with provisions in the Burial Acts (s). Where they adopt 
this course the clauses of the Commissioners Clauses Act, 1847 (t), 
with respect to mortgages to be executed by the commissioners, 
apply (w). And the board are, for the purpose of providing a 
sinking fund for paying off the principal, to set aside once in 
every year, out of the moneys charged, such sum as they think 
proper, being a sum equal to or exceeding one-fiftieth of the 
principal borrowed (a). The effect of the clauses of the Commis- 
sioners Clauses Act, 1847, as thus applied, is as follows (b) :— 
The mortgage is to be by deed under the seal of the board 
duly stamped and stating the consideration, and may be in a 
form scheduled to the Act of 1847 or to the like effect(c). The 


security must, no doubt, be taken to be extended in the manner stated in the 
text. See R. vy. Coleshill Overseers (1864), 34 L. J. (Q. B.) 96, where money 
borrowed by a burial board established under s. 11 of the Burial Act, 1855 
(18 & 19 Vict: c. 128), for united parishes, each of which was a poor law parish, 
was held to be rightly charged on ‘‘ the future rates to be made and levied” in 
the one poor law parish ‘and also on the future rates to be made and levied ” in 
the other poor law parish. 

(g) Burial Act, 1854 (17 & 18 Vict. c. 87), s. 4; Commissioners Clauses Act, 
1847 (10 & 11 Vict. c. 16), s. 80, as incorporated with the Burial Act, 1857 (20 & 21 
Vict. c. 81), by s. 19 of that Act. 58.4 of the Act of 1854 is expressed to 
apply to burial boards established under the Burial Act, 1853 (16 & 17 Vict. 
c. 134), and borough councils constituted burial boards by Order in Council only, 
and, though its operation may be extended to some extent by the later Burial 
Acts, it cannot be regarded as of general application with regard to borrowing 
to pay off loans raised under the powers of the Burial Acts. 8. 80 of the 
Commissioners Clauses Act, 1847, on the other hand, would appear to apply 
generally to loans raised under these powers. ‘These reborrowing powers would 
not enable the burial board to pay off the mortgagee compulsorily before the 
time at which they were otherwise entitled to pay him off. See West Derby 
Union v. Metropolitan Life Assurance Society, [1897] A. C. 647. 

(r) Burial Act, 1854 (17 & 18 Vict. c. 87), s. 5. The section is expressed to 
apply only to the burial boards and councils to which the previous section 
applies. See note (q), supra. 

(s) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 20. See note (p), p. 476, ante. 

(t) 10 & 11 Vict. c. 16, ss. 75—88. 

(u) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 19. 

(a) L[bid., s. 20; and see Commissioners Clauses Act, 1847 (10 & 11 Vict. c..16), 
s. 84. 

(6) The group of sections of the Commissioners Clauses Act, 1847 (10 & 11 
Vict. c. 16), headed ‘‘ With respect to the Mortgages to be executed by the 
Commissioners,” contains, in addition to the provisions referred to in the text, 
provisions with regard to the enforcement of the security by the appointment of 
a receiver (ibid., ss. 86, 87) ; but these provisions appear to be inapplicable in 
the case of a burial board. j 
: eee Clauses Act, 1847 (10 & 11 Vict. c. 16), s. 75 and 
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mortgagees are entitled to proportions of the rates charged accord- 
ing to the sums advanced by them without priority one above 
another by reason of priority as regards the date of the advance 
or mortgage(d). A register of mortgages is to be kept and to he 
open to inspection (¢¢). The mortgages are transferable by deed, 
duly stamped and stating the consideration, which may be in a 
form scheduled to the Act of 1847 or a form to the like effect ; 
and such transfers are to be registered(f). The interest, in the 
absence of other provision in the mortgage, is payable half- 
yearly (g). Money may be borrowed at a lower rate of interest in 
order to pay off mortgages bearing a higher rate of interest (hk). A 
period for the repayment of the principal may be fixed, and if fixed 
is to be named in the mortgage; and in that case, upon the expira- 
tion of such period,-the principal is to be repaid on demand at the 
place named in the mortgage, or, 1f no place is so named, at the office 
of the board(z). If no period for repayment is fixed, the principal 
is repayable, at the instance either of the board or the mortgagee, 
after the expiry of twelve months from the date of the mortgage, 
upon certain notice (k). Interest ceases to run as from the expira- 
tion of due notice on the part of the board to pay off the principal, 
unless the board fail to pay off such principal, with interest already 
due, accordingly (1). A sinking fund is to be established for the 
purpose of paying off the mortgages, and is to be applied for that 
purpose (m). Where the board are enabled to pay off one or more 
of the mortgages then payable, but not the whole of the mortgages 
of the same class, the order in which the mortgages are to be paid 
off is determinable by lot(m). The accounts of the board are to 
be open to inspection by the mortgagees (0). 

(2) They may borrow by means of terr inable annuities for a 
life or lives, or for any number of years not exceeding thirty (7). 


(ad) Commissioners Clauses Act, 1847 (10 & 11 Vict. c. 16), s. 75. 

(e) Ibid., s. 76. 

(f) Ibid., ss. 77, 78, and Sched. C. 

(g) Ibid., s. 79. 

(h) Ibid., s. 80; and see p. 477, ante. 

(i) Ibid., s. 81. 

(k) Ibid., s. 82. 

() Ibid., s. 83. 

(m) Ibid., 8. 84; and see p. 477, ante. 

(n) Ibid., 8. 85. 

(0) Ibid., s. 88. . 

(p) Burial Act, 1857 (20 & 21 Vict. c. 81),s. 21. Whether the provisions 
of the Commissioners Clauses Act, 1847 (10 & 11 Vict. c 16), above mentioned, 
apply, so far as they are capable of applying where money is borrowed in this 
way, is not clear. S. 19 of the Act of 1857 incorporates the clauses of the Act 
of 1847, and enacts that these clauses shall apply to ‘‘mortgages and other 
securities’ to be created by burial boards, and that the expression “ the Com- 
missioners’ in those clauses shall for this purpose mean the burial board ‘‘ acting 
in the execution of the said clauses and the Acts hereinbefore recited [7.e., the 
earlier Burial Acts] or this Act’’; s. 20 contains provisions as to a sinking fund 
in the case of money borrowed on ‘“‘ mortgages granted under any of the said Acts 
or this Act’; ands. 21 provides that ‘‘any burial board . . . may, for the pur- 
pose of raising money, instead of making mortgagos under any of the said Acts, 
grant terminable annuities for a life or lives, or for any number of years not 
exceeding thirty years, to be paid out of the like moneys as provided with regard 
to the moneys secured by such mortgages.” There is no further provision with 
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(3) They may borrow in accordance with the Local Loans Act, 
1875 (q), by means of debentures or annuity certificates. 

(4) The Public Works Loan Commissioners are authorised to 
advance money to burial boards and other burial authorities in 
accordance with the provisions of the Public Works Loans Acts (r). 


995. The money raised for defraying the expenses of the burial 
board and the income derived from the burial ground, except fees 
for the application of which other provision is made, are to be 
applied by the burial board in or towards defraying their expenses 
under the Burial Acts. And whenever, after repayment of all 
moneys borrowed for the purposes of the, Burial Acts and the interest 
thereof, and after satisfying all the liabilities of the board with 
reference to the execution of those Acts, and providing such balance 
as is deemed by the board sufficient to meet their probable liabilities 
during the ensuing year, there is at the time of holding the vestry 
or meeting at which the yearly report of the auditors is produced 
any surplus money at the disposal of the board, the surplus is 
in the case of a burial board established and acting for a poor 
law parish to be paid by the board to the overseers in aid of the 
poor rate, and in other cases is; no doubt, to be paid to the 
overseers or others raising the rates out of which the expenses 
of the board are payable in aid of such rates (s). 

Such a surplus is assessable to income tax under Sched. D (t). 


Sus-SEoT. 10.— Fees of Ministers of Religion, Sextons etc. 


996. Every burial authority are required to submit to the 
Secretary of State a table of fees to be received by them in respect of 
services rendered by any minister of religion or sexton, and the 





regard to such annuities. For form of terminable annuity, see Encyclopsedia 
of Forms, Vol. III., p. 119. 

(q) 38 & 39 Vict. c. 83. Seess. 4, 31. As to borrowing under this Act, see 
title LocAL GOVERNMENT. | 

(r) The then Public Works Loan Commissioners were authorised to lend to 
burial boards by s. 21 of the Burial Act, 1852 (15 & 16 Vict. c. 85), and the section, 
which remains unrepealed, authorises loans by the present Public Works Loan 
Commissioners (Public Works Loan Act, 1875 (88 & 39 Vict. c. 89), s. 55). Burial 
grounds provided by burial boards are also mentioned among the purposes for 
which the Commissioners may lend (ibid., Sched. I.). They have also, it may 
be added, power under the Public Works Loans Act, 1896 (59 & 60 Vict. c. 42), 
to lend for any purpose for which the council of a county, borough, district, or 
parish are authorised to borrow. Such loans must be repaid by instalments (in 
the form of an annuity or otherwise) within a period not exceeding thirty years 
(Public Works Loans Act, 1875 (38 & 39 Vict. c. 89), s. 11, as amended by the 
Public Works Loans Act, 1898 (61 & 62 Vict. c. 54), s. 5). As to loans from the 
Commissioners generally, see title LocaL GovVERNMENT. 

(s) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 22. The section of course con- 
templates the case of a burial board for a poor law parish only, but must, it 
seems, be read as applicable in other cases with the modification suggested in 
the text. In Scadding v. St. Pancras Burial Board, [1889] W. N. 45, 120, C. A., 
a sum paid by a railway company to a burial board under an agreement for the 
reinterment in their burial ground of remains removed by the company from 
- another burial ground which they had acquired under statutory powers was 
held to be payable in aid of the poor rate as surplus income, | 

(t) Paddington Burial Board vy. Commissioners of Inland Revenue (1884), 138 
Q. B.D. 9. See title Income Tax. : , 
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Secretary of State may approve the table with or without modifica- 
tions. ‘lhe fees are to be of the same amount in respect of burial 
service in the consecrated and unconsecrated parts of the 
burial ground. And if the burial authority fail to submit such 
a table on being requested to do so by the Secretary of State, he 
may make a table of fees (a). 

The fees fixed by the table are payable to, and are to be collected 
by, the burial authority, together with the other fees payable to 
them, and are to be paid by the burial authority to the minister 
or sexton in such manner as may be agreed on, or as, in default of 
agreement, may be directed by the Secretary of State (b). An 
incumbent, although he may be exclusively entitled to perform the 
burial service in the consecrated part of a burial ground, is not, 
however, entitled to be paid the fees fixed by such table in respect 
of any interments at which he does not personally or by authorised 
deputy officiate, and cannot recover from the burial authority any 
such fees collected by them in respect of interments at which a 
burial service was in fact performed by other persons without his 
knowledge or authority (c). | 


997. With the temporary exceptions mentioned in the next 
paragraph, no fee is payable to any incumbent of a parish in 
respect of any right of exclusive burial, or the erection of a monu- 
ment, or any other matter whatsoever, in any burial ground main- 
tained by a burial authority, except for services rendered by him. 
Nor is any such fee payable to the churchwardens of any parish 
or to trustees or other persons for any parochial purpose, or for the 
discharge of any debt or liability (d). 


998. If, however, at the passing of the Burial Act, 1900 
(July 10, 1900), fees other than for services rendered were payable 
in respect of any matter arising in any burial ground attached to 
or used for the purposes of a parish, and laid out and-used before 
that date, then (subject to the provisions for commutation mentioned 
in the next paragraph) the like fees are payable during the incum- 
bency of the person who at that date was incumbent of the parish, or 
during a period of fifteen years from that date, whichever is longer, or 
if the fees were not paid to the incumbent or to any person claiming 
through or under him, then during the said period of fifteen years, 
and such fees are to be applied to the like purposes as before the 
above-mentioned date, and are to be collected by the burial authority 
and paid by them in like manner as the fees payable for services 
rendered (e). 


(a) Burial Act, 1900 (63 & 64 Vict. c. 15), 8. 3 (1), (2). Having regard to 
8. 32 of the Interpretation Act, 1889 (52 & .53 Vict. c. 63), 1t seems that the 
powers of the burial authority and the Secretary of State could be exercised 
from time to time, so that the table would be capable of alteration. 

(b) Burial Act, 1900 (63 & 64 Vict. c. 15), 8. 3 (3). 

(c) Williams v. Briton Irerry Burial Board, [1905] 2 K. B. 565. As to the 
rights of incumbents and sextons in regard to burials in the consecrated part of 
a burial ground provided by a burial authority, see pp. 469 et seq., ante. 

(d) Burial Act, 1900 (63 & 64 Vict. ¢. 18), 8. 3 (4). 

(e) Lbid., 8. 3 (4) (i.). In Young v. Ningston-on-Thames etc. Joint Burials Com- 
millee, [1907] 1 K. LB. 416, C. A., it was held that the enactment did not give the 
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Fees other than for services rendered which are payable to the 
incumbent where the above exception applies are— 

(1) The fees which were payable before the Act of 1900 to an 
incumbent on the sale by a burial board, or authority with the 
powers of a burial board, of an exclusive right of burial, or a right 
of constructing a vault or of placing a monument etc. in the 


burial ground (/). 

(2) Fees which before the Act of 1900 were payable to the 
incumbent upon burial in the consecrated part of the burial ground 
without the burial service of the Church of England under the 


Burial Laws Amendment Act, 1880 (q). 

Fees other than for services rendered are payable to church- 
wardens, trustees etc., in some cases where similar fees were formerly 
payable by custom or under a local Act (h). 


— 


incumbent any right to fees other than for services rendered with regard to a 
piece of land added to their existing burial ground by a burial authority, but 
of which no part was consecrated, and in which no interment took place, till 
after the Act, though before that Act the wall separating the land from the 
existing burial ground had been removed, the sanction of the Home Secretary 
for its division into consecrated and unconsecrated portions had been obtained, 
and a petition for consecration had been sent to the bishop; and in Anderson 
v. Wandsworth Borough Council, [1908] 2 Ch. 81, it was held, on the ground 
that the enactment is intended only to preserve existing rights, that where, 
after the Act, the parish of T. G. and certain neighbouring parishes were 
amalgamated and formed into a single area for the purposes of the Burial Acts, 
so that the parishioners of T. G. became entitled to burial in burial grounds 
which had been provided for the neighbouring parishes before the Act, the 
rector of T. G. did not become entitled to fees other than for services rendered 
in respect of the burial of parishioners of T. G. in those burial grounds. 

(7) S. 83 of the Burial Act, 1852 (15 & 16 Vict. c. 85), after the pro- 
visions referred to p. 473, ante, enabling burial boards to sell exclusive rights 
of burial etc., continued: ‘‘ But.there shall be payable to the incumbent or 
minister of the parish out of the fees or payments to be paid in respect of any 
rights acquired under this enactment in the consecrated part of such burial 
ground (in leu of the fees or sums which he would have been entitled to on 
the grant.of the like rights in the burial ground of his parish) such fees or 
sums as shall be settled and fixed by the vestry with the approval of the bishop 
of the diocese, or if no such fees or sums shall have been so settled then such 
fees as he would by law or custom have been entitled to on the grant of the 
like rights in the burial ground of his parish.” These words are repealed 
by the Burial Act, 1900 (63 & 64 Vict. c. 15), s. 12; but while the repeal 
put an end to the power of the vestry to settle such fees, the right to 
fees conferred by the repealed words continues temporarily in the cases falling 
within s. 3 (4) (i.) of that Act. There is the usual difficulty about the application 
of the words in question where the area of the burial authority is not an 
ecclesiastical parish. As to rights to fees of the kind in churchyards and 
other like burial grounds, see p. 430, ante; and as to the incumbent entitled 
to the fees and the settlement of disputes where two or more persons severally 
claim to be incumbents so entitled, see the definition of ‘‘ incumbent”’ in s. 52 
of the Burial Act, 1852 (15 & 16 Vict. c. 85), referred to p. 449, ante. 

(9) 43 & 44 Vict. c. 41, 8.5. See pp. 424 et seqg., ante. It seems, though the con- 
trary has been suggested, that these fees fall within the description of fees 
‘‘other than for services rendered,” for it is difficult to see what services are 
rendered where, as may be the case, the funeral takes place without any service 
at all. The question was raised, but not decided, in Williams v. Briton Ferry 
Burial Board, {1905] 1 K. B. 565. | 

(h) See the Burial Act, 1852 (15 & 16 Vict. c. 85), ss. 36, 50. The first of 
these sections, which is repealed in general terms by the Burial Act, 1900 
(63 & 64 Vict. c. 15), s. 12, provided that where fees payable on interments, 
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999. The Ecclesiastical Commissioners may, at the request and 
subject to the approval of the incumbent or other person interested, 
agree with any burial authority for a payment, periodical or other- 
wise, in commutation of the above-mentioned fees other than for 
services rendered, and an agreement so approved will be binding on 
the persons for the time being interested, and the burial authority 
may make accordingly any payment so agreed upon. Where the fees 
are paid to an incumbent, or person claiming through or under him, 
the Commissioners are to apply the commutation money in the first 
instance to such compensation of the existing incumbent as they 
may deem equitable, regard being had to all the circumstances of 
the case, and the residue, if any, for the augmentation of the 
benefice (2). 


1000. No fee other than fees payable to a sexton for services 
rendered by him (k) is payable to any clerk or other ecclesiastical 
officer in respect of interments in a burial ground maintained by a 
burial authority ()). 


1001. Before the Burial Act, 1900, the vestry or meeting in 
the nature of a vestry had power, with the consent of the bishop, 
to substitute a fixed annual sum for the fees payable under the 
Burial Acts to the incumbent, clerk, and sexton, and other persons 
and bodies respectively ; and in such case the fees which would other- 
wise have been payable to the incumbent, clerk etc., became payable 
to the burial board, and the burial board were required to make 
the fixed payments to the person or persons entitled (m). 

The Burial Act, 1900, repealed the enactment by which the 
foregoing provisions were made, but contains a sub-section applying 


or for any monument, gravestone etc., in the burial ground of any parish 
for which a burial ground was provided under the Act of 1852, were by law or 
custom payable to the churchwardens, or to trustees or others, for the payment 
of an annuity or stipend to the incumbent or minister, or any other parochial 
purpose, or the discharge of any debt or liability, hke fees.should be payable 
in the burial ground provided under the Act, and be collected and paid over by 
the burial board. In R. v. St. Marylebone Vestry, [1895] 1Q. B. 771, C.A., burial 
fees applicable under a local Act to the repair of a parish church were held to 
come within s. 36 of the Act of 1852. 8S. 50 of the Act of 1852, which is 
repealed by the Act of 1900 as regards burial grounds under burial authorities, 
provided that ‘‘where under any local Act fees on interments in any burial 
ground of any parish are payable tothe churchwardens of such parish, or to any 
trustees or other persons, for the purpose of enabling them to pay an annuity 
or stipend to the incumbent or minister, the fees which under this Act, or any 
Act relating to any cemetery company, would on the interment in the cemetery 
of any company of any body brought from such parish be payable to such 
incumbent or minister, shall be payable to the said churchwardens, trustees, or 
persons, and any surplus of such fees which may remain in their hands after 
payment of such annuity or stipend shall be paid to such incumbent or 
minister.’ The section is hopelessly ungrammatical, and its meaning far from 
clear. 

(i) Burial Act, 1900 (63 & 64 Vict. c. 15), 8. 3 (4) (ii). 

(x) As to the sexton’s fees for services rendered, seo pp. 479, 480, ante. 

(1) Burial Act, 1900 (63 & 64 Vict. c. 15), s. 3(5), which provides also for 
the payment of compensation to clerks and ecclesiastical officers suffering 
pecuniary loss in consequence of its provisions. 

(m) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 87, now repealed by the Burial 
Act, 1900 (63 & 64 Vict. c, 15), 8. 12. 
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the provisions of the Act with regard to fees to the fixed payments 
in question (n). By virtue of this sub-section any clerk to whom 
such fixed payment had theretofore been made ceased as from the 
commencement of the Act of 1900, on January 1, 1901, to be 
entitled to the payment, but became entitled to compensation for 
his consequent loss (o); and any sexton to whom such a fixed 
payment had been made also ceased as from the same date to be 
entitled to further payment, and was thenceforth entitled to fees for 
services rendered by him only(p). The sub-section seems to preserve 
for a time the obligation of the burial board or other burial authority 
with the powers of a burial board to make the fixed payment in the 
case of an incumbent or of churchwardens or trustees, but its effect 
in this respect is very doubtful. 


1002. A burial authority may borrow for the purposes of the 
provisions above referred to as to the commutation of fees other 
than for services rendered, and the payment of compensation to 
clerks and other ecclesiastical officers, in like manner as for the 
provision of a burial ground (q). 


Sus-SEcT. 11.—Conveyance of Body to Place of Burial. 


10038. A burial board may make such arrangements as they 
think fit for facilitating the conveyance of dead bodies from the 
parish or place of death to the burial ground provided by the 
board, or to any other place of burial, subject to the provisions of 
the Burial Acts and the regulations made thereunder (7); and certain 
cemetery companies, at any rate, are expressly authorised to under- 
take and carry into effect such arrangements subject to such 
provisions and regulations (s). 


1004. There is a provision exempting persons attending the 
funeral of any person buried in a burial ground provided under 


(n) Burial Act, 1900 (63 & 64 Vict. c. 15), s. 3(7), providing that ‘‘ the pro- 
visions of this section, except those as to collection, shall apply to any fixed 
annual sum substituted for fees in pursuance of s. 37 of the Burial Act, 1852, 
in like manner as they apply to fees.” The effect of sub-ss. (1)—(5) of the section 
has been already stated at pp. 480 e¢ seg., ante. The remaining sub-section, (6), 
merely gives borrowing powers for the purposes of the section. 

(0) Ibid., s. 3(5), as applied by tbid., s. 3 (7); see note (n), supra. 

Ibid. : 

iA Ibid., s. 3(6), which gives borrowing powers for the purposes of the 
section in general terms. The purposes mentioned in the text appear to be 
the only purposes of the section for which it can be intended that money should 
be borrowed. : 

(r) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 41. As to the power of making 
regulations under the Burial Acts (which is now vested in the Local Govern- 
ment Board), see p. 537, post. No general regulations with regard to the con- 
veyance of bodies to burial grounds have been issued, but the matter was dealt 
with in a Home Office circular dated November, 1872 (Brooke Little, Law of 
Burial, 3rd ed., p. 708, Appendix A, No. 3). 

(s) Burial Act, 1852 (15 & 16 Vict. c. 85), s.41, which givesthe power to “any 
of the aforesaid cemetery companies.” The expression might, having regard to 
the reference to cemetery companies generally in s. 26, be taken as meaning 
any cemetery company, though this rendersthe word ‘‘ aforesaid ” superfluous ; 
or, having regard to s. 7, it might be taken to mean the cemetery companies 
mentioned in Sched. B to the Act of 1852, though only ‘‘ cemeteries,” and not 
*“cemetery companies,” are mentioned in s. 7. 
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statute for the parish etc. where he died from the payment of 
turnpike tolls (é). There are, however, it is believed, no longer 
any roads subject to turnpike tolls, and the provision appears, 
therefore, to be obsolete. 


Sect. 38.—Urban Authorities with Powers of Burial Boards. 
Sus-Secr. 1.—Jntroductory. 


1005. Urban authorities, that is to say, borough councils and 
non-municipal urban district councils, may be invested with the 
functions, more or less modified, of a burial board in the following 
different ways :— 

(1) By Order in Council investing the authority with the functions 
of a burial board. ‘There are two distinct sets of provisions in this 
behalf, the one applicable to borough councils, the other to non- 
municipal urban district councils ; 

(2) By a resolution of the vestry of a parish in the district under 
s. 49 of the Local Government Act, 1858 (uw), as re-enacted in the 
Public Health Act, 1875 (v) ; 

(3) By the transfer of the functions of a burial board to the urban 
authority under s. 44 of the Sanitary Act, 1866 (w), as re-enacted 
in the Public Health Act, 1875 (x) ; 

(4) By the transfer of the functions of a burial board to the urban 
authority under s. 62 of the Local Government Act, 1894 (y); 

_ (5) By provision in a local Act or in a statutory order dealing 
with local boundaries. | 

These various methods of investing an urban authority with the 
functions of a burial board, and the consequences that ensue where 
they are adopted, which differ in important respects according 
to the method adopted, will be discussed in order. 


Sus-SEcT. 2.—Order in Council investing Borough Council with Powers of 
Burial Board. 

1006. If it appears to His Majesty in Council, upon the petition 
of a borough council stating that an Order in Council has been 
made for closing all or any of the burial grounds of one or more 
parishes wholly or partly within the borough, that there is difficulty 
or inconvenience in providing under the powers of the Burial Act, 
1858 (a), requisite places of burial for the inhabitants of such parish 
or parishes, His Majesty may, by Order in Council, order that 
powers shall be vested in the borough council for providing such 
places of burial (0). 

Notice of the petition and of the time when it will be taken into 
consideration by the Privy Council must be published in the London 


(t) Burial Act, 1857 (20 & 21 Vict. c. 81), 8.14. See further, title Hicoways, 
STREETS AND BRIDGES. 

u) 21 & 22 Vict. c. 98, 8. 49. 

v) 38 & 39 Vict. c. 55, s. 343 and Sched. V. 

w) 29 & 30 Vict. c. 90, 8. 44. 

7 38 & 39 Vict. c. 55, 8. 343 and Sched. V. 

56 & 57 Vict. c. 73, 3. 62. 

a) 16 & 17 Vict. c. 134. 

(b) Burial Act, 1854 (17 & 18 Vict. c. 87), 8. 1. For form of petition, see 
Encyclopsedia of Forms, Vol. IIT. 106. 
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Gazette, and in one of the newspapers usually circulating in’ the 
borough, one month at least before the petition is so considered (c). 


1007. The effect of the Order is that, if the borough council decide 
upon providing one or more burial grounds, they become a burial 
board (d) for that purpose, and the provisions of the Burial Acts 
apply accordingly, subject to some exceptions and modifications, to 
the borough and the borough council, and to any burial ground and 
any places for the reception of the bodies of the dead previously to 
interment (e) which may be provided by the council under the 
Burial Acts, in like manner as they apply to any parish and the 
burial board thereof, and to any burial ground and places for the 
reception of bodies previously to interment provided by such burial 
board (f). 

The express exceptions as regards the application of the Burial 
Acts are that the provisions of those Acts as to the constitution, 
incorporation, meetings, entries of proceedings, and accounts of 
burial boards are not to apply, and that no approval, sanction, or 
authorisation of the vestry of any parish is to be requisite (q). 
Some further modifications (particularly as regards finance) are 
impliedly made by the provisions noticed below. 

The borough council act in the exercise of their functions as a 
burial authority in like manner as in the exercise of their functions 
under the Municipal Corporations Act, 1882 (h). 


1008. The burial ground or grounds provided for the borough are 
_ to be deemed to be provided for such parish or parishes wholly or 


partly within the borough as the borough council may determine (2);° 


but if, before the Order in Council is made, it appears to His 
Majesty in Council, upon the petition of the borough council or 
otherwise, that any parish wholly or partly within the borough 
is provided with a sufficient burial ground, the Order in Council 
may direct that no part of such parish shall be assessed towards 
defraying the expenses of the execution of the Burial Acts in the 
borough, and in such case no burial ground provided for the 
borough is to be deemed to be provided for such parish (4). 


1009. Where the Order in Council provides that a parish wholly 
or partly in the borough is not to be assessed towards the expenses 


(c) Burial Act, 1854 (17 & 18 Vict. c. 87), s. 1. 

(2) It is to be observed that the form of expression employed is not that the 
borough council shall have the powers etc. of a burial board, but that they 
‘shall be a burial board.” This unfortunate turn of expression, however, 
probably means little or nothing more than that they shall have the functions 
of a burial board. 

(e) As to the provision of mortuaries under the Burial Acts, see pp. 564, 565, 

ost. 
. (7) Burial Act, 1854 (17 & 18 Vict. c. 87), s. 2. 

(g) Lbid. 

(h) Lbid., s.6; Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), s. 242 
and Sched. IX., whereby a reference to that Act is substituted for a reference 
to the Municipal Corporations Act, 1835 (5 & 6 Will. 4, c. 76), mentioned in s. 6 
of the Burial Act, 1854. See generally, title Locan GovERNMENT. 

(‘) Burial Act, 1854 (17 & 18 Vict. c. 87), s. 7. : 

(k) Ibid., s. 9. 
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of the execution of the Acts in the borough, the expenses of the 
council in the matter are to be met by the levy of a separate rate, 
similar in all respects to a borough rate, in the residue of the 
borough. In other cases the council may either defray the expenses 
out of the borough fund and borough rate, or may levy a separate 
rate, similar in all respects to a borough rate, for the purpose (1). 


1010. Loans raised by the borough ccuncil for the purposes of 
the Burial Acts are to be charged on the moneys out of which their 
expenses in the execution of the Acts are to be paid, and the 
provisions of the Burial Acts as to loans of burial boards are to be 
construed accordingly (m). The council have thus exactly the same 
borrowing powers as an elective burial board, except that, no sanction 
from any vestry or like meeting being required (n), the only sanction 
necessary is that of the Local Government Board. The purposes 
for which the council may borrow are also the same as those for 
which an elective burial board may borrow (0). 


1011. Any surplus of borrowed money or of income from any 
burial ground provided by the council which, if the same were pro- 
vided by a burial board for a parish, would be applicable in aid of 
the poor rate (~) is to be applied in aid of the borough fund or 
rates, or if a separate rate has been levied in parts only of the 
borough by reason of the exemption of any parish or parishes by 
the Order in Council as above mentioned, such surplus must be 
applied rateably towards payment or satisfaction of so much of any 
borough rate or burial rate as is leviable in such parts of the 


“borough (q). 


1012. The corporation of the borough are empowered to hold 
land for the purposes of the Burial Acts; and where land is pur- 
chased for those purposes, the conveyance is to be taken in the 
name of the corporation. The provisions of the Municipal Corpora- 
tions Act, 1882, as to the sale of corporate land, apply to the sale of 
such land (7). : 


(/) Burial Act, 1854 (17 & 18 Vict. c. 87), ss. 3, 9; Burial Act, 1857 (20 & 21 
Vict. c. 81), s. 22. The provisions of these sections as to the expenses of the 
council are expressed in very lengthy language, but seem to mean no more 
than is stated in the text. The provisions of the Municipal Corporations Act, 
1882 (45 & 46 Vict. c. 50), as, to the borough rate are substituted by s. 242 
and Sched. IX. of that Act for those of the Municipal Corporations Act, 1835 
(5 & 6 Will. 4, c. 76), referred to in the Burial Acts. 

(m) Burial Act, 1854 (17 & 18 Vict. c. 87), s. 3. 

(n) See p. 485, ante. 

(0) See pp. 476, 477, ante. Ss. 4 and 5 of the Burial Act, 1854 (17 & 18 Vict. 
ce. 87), as to borrowing at a lower rate of interest to pay off existing loans, and 
borrowing to pay off mortgages falling due, extend in terms to a borough 
council constituted a burial board by Order in Council. 

(p) See p. 479, ante. ; 7 

(7) Burial Act, 1854 (17 & 18 Vict. c. 87), s. 3, as amended by Burial Act, 
1857 (20 & 21 Vict. c. 81), 8. 22. 

(r) Burial Act, 1854 (17 & 18 Vict. c. 87), s. 6. The provisions of the 
Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), are substituted bys. 242 
and Sched. IX. of that Act for those of the Municipal Corporations Act, 1838 
(5 & 6 Will. 4, c..76), reforred to in the Act of 1854. It is expressly provided 

y 8. 6 of the Act of 1854 in reference to s. 28 of the Burial Act, 1852 (15 & 
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1013. The borough council may appropriate for the purposes of 
the Burial Acts any land belonging to the corporation of the 
borough, or vested in feoffees, trustees, or others for the general 
benefit of the borough, or for any specific charity, but if the land 
is subject to a charitable use, it can be taken on such conditions 
only as the Chancery Division of the High Court, in the exercise of 
its Jurisdiction over charitable trusts, may direct (s). 


Sus-SEcT, 3.—Order in Council investing Non-municipal Urban District 
Council with Powers of Burial Board. 


1014. If it appears to His Majesty in Council, upon the petition of 
@ non-munictpal urban district council stating that their district is 
co-extensive with a district for which it is proposed to provide a 
burial ground, that no burial board has been appointed for such 
district, and that an Order in Council has been made for closing 
all or any of the burial grounds within the district, His Majesty 
may, by Order in Council, order that the district council shall be 
a burial board for their district, and thereupon the council become 


a burial board for their district accordingly, and the powers 


and provisions of the Burial Acts, with some exceptions, extend 
to the district and to,the council thereof, and to any burial 
ground and places for the reception of the bodies of the dead 
previous to interment (a) which may be provided by the council, in 
like manner as to any parish or parishes and the burial board 
thereof and any burial ground and places for the reception of the 
bodies of the dead pending interment provided by such board (0). 

Notice of the petition and of the time when it will be taken into 
consideration by the Privy Council must be published in the 
London Gazette and a local newspaper one month at least before 
the petition is so considered (c). 

The express exceptions with regard to the application of the 
Burial Acts are that the provisions as to the constitution or 


16 Vict. c. 85), that the signature of members of the council to the conveyance 
of the land sold shall not be necessary, and that the receipt of the borough 
treasurer for the purchase-money shall be a sufficient discharge. 

(s) Burial Act, 1854 (17 & 18 Vict. c. 87), s. 11; and see p. 462, ante. As to 
the appropriation of land for the purpose, see further p. 492, post. 

(a) As to the provision of mortuaries under the Burial Acts, see pp. 564, 565, 


post. 


(6) Burial Act, 1857 (20 & 21 Vict. c. 81),s.4. The section refers in terms only 
to districts of improvement commissioners and of local boards of health estab- 
lished under the repealed Public Health Act, 1848 (11 & 12 Vict. c. 63). It 
thus, besides applying to non-municipal urban districts constituted as Improve- 
ment Act districts, certainly extends to all non-municipal urban districts 
constituted-as local government districts under the Public Health Act, 1875 
(38 & 89 Vict. c. 55), or the earlier Acts repealed by s. 343 and Sched. V. of that 
Act. Sees. 6 of the repealed Local Government Act, 1858 (21 & 22 Vict. c. 98), and 
s. 813 of the Public Health Act, 1875. And it is probable that the section would 
be construed as extending to urban districts constituted under the Local Govern- 
ment Acts, 1888 and 1894 (51 & 52 Vict. c. 41; 56 & 57 Vict. c. 73). See Z. v. 
Barnes Overseers (wrongly reported as #. v. Barnes and others), Hx parte Ratcliffe 
(1896), 13 T. L. R. 25; and compare the provisions of the Tramways Act, 1870 
(33 & 34 Vict. c. 78, s. 3, and Sched. A), defining “local authority,” which are 
always treated as including non-municipal urban district councils constituted 


‘under the Acts of 1888 and 1894. 


(c) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 4. 
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appointment and resignation of members of burial boards. are not to 
apply, and that no approval, sanction, or authorisation of any vestry 
is to be requisite(d). Some further modifications (particularly as 
regards financial matters) are made by the provisions mentioned 
below. 


1015. Money required by the council for defraying the expense of 
executing the Burial Acts, or for paying any moneys borrowed or 
annuities granted under the authority of those Acts, or any interest 
thereon, or for providing a sinking fund for the repayment thereof, 
may, if the council so think fit (except in the case of a council 
originally constituted as improvement commissioners), be paid out 
of the general district rates leviable in the district for which they 
are constituted a burial board (e); and the council may levy as part 
of the general district rate, or by a separate rate under the name 
and designation of a burial rate to be assessed and recovered in 
like manner as a general district rate within the district for which 
they act as a burial board, such sums of money as are from time 
to time necessary for such purposes (/ ). 

Precisely similar provisions apply in the case where the council 
were originally constituted as improvement commissioners, with 
the substitution of the improvement rate"for the general district 
rate (g). But a provisional order under the Public Health Act, 
1875 (h), substituting a general district rate for an improvement 
rate for the purposes of the expenses of such a council, might have 
the effect of casting the expenses of the council under the Burial 
Acts on the general district rate. 


1016. The council are to keep distinct accounts of their receipts 
and expenditure asa burial board, and such accounts are to be 
audited by the district auditor (1); and there are provisions for 
the application of surplus income in aid of the rate out of which 
the expenses of the council are payable (x). 


1017. Where the expenses of the council are payable out of an 
improvement rate or burial rate in the nature of an improvement 


(dq) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 4. 

(e) The council. cannot, as has been seen, be constituted a burial board by 
Order in Council for any area other than their entire district. The provisions 
referred to in the text, however, deal also with cases where the council are 
constituted a burial board under s. 49 of the Local Government Act, 1858, 
repealed and re-enacted by Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 343 
and Sched. V. (see p. 489, post), under which a council may be constituted a 
burial board for part of the district only. 

(7) Burial Act, 1860 (23 & 24 Vict. c. 64), 8.1. The section appears to leave 
it open to the council, at their option, to defray their expenses, like an elective 
burial board, out of the poor rate. 

) Ibid., s. 2. 

(h) 38 & 39 Vict. c. 55, 8. 208. | 

(¢) Burial Act, 1860 (23 & 24 Vict. c. 64), 5. 3. The provisions of this section 
as to audit apply only where the council defray their expenses in accordance 
with the provisions of that Act. But, having regard to s. 58 of the Local 
Government Act, 1894 (56 & 57 Vict. c. 73), the accounts of the council in 
relation to the execution of the Burial Acts would in any case be subject to 
audit in the usual way. 

‘k) Burial Act 1860 (23 & 24 Vict. c. 64), 8. 3. 
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rate, the council are expressly authorised to borrow on mortgage 
of such rate, with the approval of the Local Government Board (J), 
for the purposes of the Burial Acts; and the clauses of the Com- 
missioners Clauses Act, 1847 (m), with respect to the mortgages to 
be executed by the Commissioners, are made applicable to such 
mortgages (7). 


Sus-Srcr. 4.—Urban Authority invested with Powers of Burial Board under 
s. 49 of the Local Government Act, 1858. 


1018. In the case of some non-municipal urban districts, the 
vestry of a parish (o) in the district, if they resolve to appoint a 
burial board, have under a modified version of s. 49 of the Local 
Government Act, 1858, contained in Sched. V. of the Public 
Health Act, 1875, the option, instead of electing a burial board in 
the usual way, of requiring the district council, or in some 
instances the members of the council representing a particular 
ward of the district, to act as a burial board for the parish (p). 


(1) Substituted for the Treasury by the Local Authorities (Treasury Powers) 
Act, 1906 (6 Edw. 7, c. 33), s. 1. 

(m) 10 & 11 Vict. c. 16, ss. 75—88. Sée pp. 477, 478, ante. 

(n) Burial Act, 1862 (25 & 26 Vict. c. 100). The preamble to the Act states 
that it was passed to remove doubts. It must therefore not be taken as showing 
that other councils have not power to borrow on the security of the rates 
applicable to their expenses under the Burial Acts by virtue of the enactments 
enabling elective burial boards to borrow. 

(o) As to the meaning of ‘‘ parish ”’ for this purpose, see the next note. 

(p) S. 49 of the Local Government Act, 1858 (21 & 22 Vict. c. 98), as it 
originally stood, was, shortly, to the following effect: In any ‘‘ district’’—~.e., 
the district of any local board—if the vestry of any one or more parish or place 
comprised therein having a known or defined boundary adopted the Burial Act, 
1857 (20 & 21 Vict.c. 81), the ‘‘ local board ’—an expression that would include 
a municipal corporation or improvement commissioners acting as local board under 
the Act—might, at the option of the vestry, be the burial board for such parish 
or parishes etc. ; and the expenses were to be defrayed out of rates in the nature 
of general district rates levied in the particular area. But the enactment was 
subject to a proviso to the effect that if the area in question were a ward or 
wards for the election of members of the local board, then the members for such 
ward or wards should constitute the burial board. By the Burial Act, 1860 
(23 & 24 Vict. c. 64), the provisions already noticed as to the expenses of local 
boards constituted burial boards, and matters incidental thereto, were made 
(see p. 488, ante), and, as appears by the preamble to that Act, these pro- 
visions applied to local boards constituted burial boards under s. 49 of the 
Act of 1858, as well as to local boards constituted burial boards by Order in 
Council. By the Public Health Act, 1875 (88 & 39 Vict. c. 55), s. 8343 and 
Sched. V., the Act of 1858 was repealed, but s. 49 of the Act of 1858 was 
‘‘re-enacted” in the following much modified form: ‘‘ When a vestry of 
any parish comprised in a local government district resolves to appoint a 
burial board, the local board may at the option of the vestry be the burial 
board for such parish, and all expenses incurred by such burial board shall be 
defrayed out of a rate to be levied in such parish in the same manner as a 
general district rate. Provided, that if such parish has been declared a ward 
for the election of members of the local board, such members shall form the 
burial board for the parish, and shall be deemed to bea burial board elected 
under the Burial Acts for the time being in force.” 

As the section in its present form is confined to parishes comprised in local 
government districts, it can hardly be taken to extend to non-municipal urban 
districts constituted as Improvement Act districts; and there seems much 
doubt.as to its applicability to non-municipal urban districts constituted since 
the Local Government Act, 1894 (56 & 57 Vict. c. 73), or even ee the Local 
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1019. The expenses of a council acting as a burial board by virtue 
of s. 49 of the Local Government Act, 1858, may in all cases be 
aid out of a rate to be levied in the same manner as a general 
district rate in the area for which the council act as a burial board. 
The council may, in some cases at least, have the option of paying 
the expenses out of the actual general district rate, provided that 
the incidence of the expenses is confined to the proper area; but 
they have not the option which they would apparently have if con- 
stituted a burial board by Order in Council of defraying them out of 
the poor rate (q). 


1020. A council, or the members of a council for a ward, acting 
as a burial board by virtue of s. 49 of the Local Government Act, 
1858, would appear to be subject to the control of the vestry in 
the same manner as an elective burial board (r). 


Sus-SeEcr. 5.—Urban Authority invested with Powers of Burial Board under 
s. 44 of the Sanitary Act, 1866. 


1021. The burial board of any district which is included in or 
conterminous with an urban district may by resolution of the 
vestry, and by agreement of the burial board and urban authority, 
transfer to that authority all their estate, property, rights, powers, 
duties, and liabilities, and the council will thereafter have such 
powers ete. as if they had been duly appointed a burial board under 
the Burial Acts (s). 





Government Act, 1888 (51 & 52 Vict. c. 41), between the commencement of that 
Act and the commencement of the Act of 1894. The circumstance that the 
enactment did not extend to all kinds of non-municipal urban districts before 
the Acts of 1888 and 1894 differentiates the case in this respect from that 
considered at p. 487, ante. The expression ‘‘ parish” in the enactment must 
apparently be confined in meaning to poor law parish. See the definition of 
the expression in s. 4 of the Public Health Act, 1875. 

The provisions under which the members of the council representing a 
particular ward may be appointed a burial board give rise to numerous questions 
of difficulty—e.g., as to the sources whence their expenses are to be defrayed, as 
to the position that arises if the boundaries of the ward are altered, as to 
whether the members constitute an independent corporation—which it seems 
useless to discuss in the absence of any authority as to the lines on which these 
provisions should be interpreted. The functions of such a body of members 
could now apparently be transferred to the council as a whole by a resolution of 
the council under s. 62 of the Local Government Act, 1894, referred to at 
p- 491, post. 

(q) See note (p), p. 489, ante. 

(r) An urban authority may, however, be themselves invested with such of the 
functions of the vestry under the Burial Acts as would in the case of a rural 
parish be exercisable by the parish council by an order of the Local Govern- 
ment Board under s. 33 of the Local Government Act, 1894 (56 & 57 Vict. 
c. 73), though they cannot be invested with such of the functions of the 
vestry as would in the case of a rural parish attach to the parish meeting. As 
to the powers of the vestry that in the case of rural parishes attach to the 
parish council and parish meeting respectively, see pp. 494, 495, post. 

(s) Sanitary Act, 1866 (29 & 30 Vict. c. 90), 8. 44, as re-enacted 10 an amended 
form by the Public Health Act, 1875 (88 & 39 Vict. c. 55), 8. 343 and Sched. V. 
Whether the meaning of the section is that after the transfer the urban autho- 
rity are to havo the functions they would have if constituted a burial board by 
Order in Council or those of an elective burial board is uncertain. As the 
section originally stood it referred to ‘‘local boards” (at that time a municipal 
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Sus-Sxcr. 6.—Urban Authority invested with Powers of ‘Burial Board under 
s. 62 of the Local Government Act, 1894. 


1022. Where there is-a burial board for an area co-extensive 
with, or comprised in, an urban district, the urban authority may 
resolve that the powers, duties, property, debts, and liabilities of the 
burial board shall be transferred to the urban authority as from the 
date specified in the resolution, and upon that date the same 
become transferred accordingly, and the burial board cease to exist, 
and the urban authority become their successors (t). 


1023. An urban authority invested with the functions ofa burial 
board in this way, except so far as the difference in constitution of 
the two bodies prevents it, stand exactly in the position of the burial 
board to whose functions they have succeeded. Thus, their expenses 
are payable out of the same rates as those of the burial board, 2.e., 
the poor rate or a like rate, and not out of the rates on which the 
expenses would fallif the urban authority were constituted a burial 
board by Order in Council(w). Again, the authority are subject 
to the control of the vestry or meeting in the nature of the vestry, 
like the burial board whom they have succeeded (2). 


Sus-Secr. 7.—Miscellaneous. 


1024. Urban authorities not infrequently have the functions of a 
burial board by virtue of provisions in local Acts, or in statutory 
orders dealing with local boundaries (a). : 


1025. There is a provision in the Burial Act, 1855, the effect of 
which seems to be that an urban authority formed as a local board 


corporation might be a local board), and provided that after the transfer the 
local board should have the like functions as if they had been constituted a 
’ burial board under s. 4 of the Burial Act, 1857 (20 & 21 Vict. c. 81). The 
dropping of the-latter provision in the re-enactment of the section may have 
been due to the consideration thats. 4 of the Act of 1857 does not extend to 
boroughs and Improvement Act districts, and not to an intention to put the 
authority in the position of an elective burial board. If the proper view is 
that the transfer puts the authority in the position of an urban authority con- 
stituted a burial board by Order in Council, it is a far more satisfactory method 
of transferring the functions of an elective burial board to an urban authority 
than that next to be mentioned. 

(4) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 62 (1). The section 
uses the expressions “urban district”? and ‘‘council of an urban district,” 
which include not only non-county boroughs and their councils (ibid., s. 21 (8)), 
but also county boroughs and county borough councils (Kirkdale Burial Board 
v. Liverpool Corporation, [1904] 1 Ch. 829). The doubt as to county boroughs 
arose from the provisions of s. 35 of the Act of 1894. 

(u) L. v. Connah’s Quay Overseers, [1901] 2 K. B. 174. 

(w) See note (7), p. 490, ante. 

(a) Provisions of the kind are very commonly made in provisional orders for 
the extension of borough boundaries. Such provisions usually place the borough 
council in the like position as if they had been constituted a burial board by 
Order in Council. Similar provisions are sometimes inserted in orders under 
the Local Government Acts constituting or altering non-municipal urban 
districts. As to such orders, see generally title Locan GoVERNMENT. S. 19 of 
the Burial Act, 1855 (18 & 19 Vict. c. 128), contains a saving for the powers etc. 
of ‘‘any local board of health being the burial board of a borough created or 
to exist under or by virtue of any local Act of Parliament.” 
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of health, and as such constituted a burial board by a local Act, 
have, in addition to their powers as burial board under the local 
Act, the powers etc. of an elective burial board under the Burial 
Acts (b). 


1026. If s. 95 of the Public Health Acts Amendment Act, 
1907, is in force in the district of an urban authority acting as 
burial authority, they may with the consent of the Local Govern- 
ment Board, and subject to the conditions of the section, appropriate 
for the purposes of their powers as burial authority any lands 
acquired by them and not required for the purposes for which they 
were acquired, and appropriate to other purposes land acquired by 
them for the purposes of their powers as burial authority, but 
no longer required for those purposes (c). 


Secor. 4.—Burial Authorities under the Burial Acts in Rural Areas. 


1027. In a rural parish the parish meeting have exclusively the 

power of adopting any of the adoptive Acts (d). Accordingly, the 
parish meeting of a rural parish have power to adopt the Burial 
Acts for the whole of the parish, subject, if the parish has been 
divided into parts for all or any ecclesiastical purposes, and any one 
of such parts has a separate burial ground, to the consent of the 
Local Government Board (e). 
- Where there is power to adopt any of the adoptive Acts for part 
only of a rural parish, the Act may be adopted by a parish meeting 
held for that part (f). Accordingly, where any part of a rural 
parish is an area for which the establishment of an elective burial 
board is authorised by the Burial Acts (@g), those Acts may be 
adopted for that part of the parish by a parish meeting for that 
part (kh), subject to the consent of the Local Government Board 
where that consent is required by the Burial Acts (i). 

The provisions of the Local Government Act, 1894, as to the 
adoptive Acts appear to preclude the adoption of the Burial Acts for 


(b) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 20: ‘Any local board of 
health acting as or created a board [sic; this must, it would seem, mean 
‘burial board”’] under or by virtue of the powers of any local Act of Parlia- 
ment shall and may have and exercise all the powers, rights, and privileges 
which by this Act or by the secondly recited Act [the Burial Act, 1853] are 
or can be had, enjoyed, or exercised by any burial board therein named.” 
It is doubtful whether or not this enactment apples only to a local board 
created a burial board by local Act previous to the passing of the Burial Act, 
1855. 

(c) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 95. See 
generally, as to the provisions of this section, title LoOAL GOVERNMENT. 

(d) Tuocal Government Act, 1894 (56 & 57 Vict. c. 73), s. 7 (1). By that 
sub-section the expression ‘the adoptive Acts” includes the Burial Acts and 
certain other Acts and groups of Acts. For the constitution and powers of a 
parish meeting, see title LocAL GOVERNMENT. 

(ec) See pp. 452, 453, ante. 

(f) Local Government Act, 1894 (56 & 57 Vict. c. 78), 8. 7 (4). 

(7) See pp. 451, 452, ante. 

(h) As to a parish meeting for part of a parish, see Local Government Act, 
1894 (56 & 57 Vict. c. 73), 8.49; and title LocAL GOVERNMENT, 

(*) See pp. 452, 453, ante. 
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an area comprising the whole or part of a rural parish and extend- 
ing beyond the limits of that parish. 


1028. Not less than fourteen days’ notiee must be given ofa parish 
meeting at which it is proposed to adopt the Burial Acts (x), and 
any one parochial elector may demand a poll on the question (J). A 
simple majority of those present and voting at the assembly of the 
parish meeting, or, if a poll is taken, of those voting, is sufficient 
to carry the resolution(m). The resolution should in strictness 
take the form of a resolution that a burial ground be provided for 
the parish or other area (n). 

A copy of the resolution adopting the Acts must be sent to the 
Local Government Board (0). 


1029. Where the Burial Acts are in force for an entire rural 
parish having a parish council, the parish council act as the burial 
authority, and have, subject to the modifications mentioned below, 
the functions of an elective burial board for the parish (p). 

Where the Acts have been adopted after the appointed day under 
the Local Government Act, 1894(q), for part of a rural parish 
having a parish council, the council act as the authority for the 
execution of the Acts in all cases (r). 

Where the Acts are in force for part of a parish having a parish 
council, but were adopted for that part before the appointed day 
under the Local Government Act, 1894, the burial board continue 
to act as the burial authority, unless their functions have been trans- 
ferred to the parish council. Such a transfer may be effected by a 
resolution either of the burial board, or of a parish meeting held for 
the part of the parish in which the Acts are in force (s). 

Where the Acts are in force for the whole of a rural parish not 
having a parish council, whether the Acts were adopted before or 
after the appointed day, it seems that the parish meeting may, by 


(k) Local Government Act, 1894 (56 & 57 Vict. c. 73), Sched. I., Part L, 
r.3. For form of notice, see Encyclopsedia of Forms, Vol. ITI., p. 101. 

(2) Ibid., r. 7 (e). | 

(m) A simple majority of the vestry is sufficient under the Burial Acts to 
carry a resolution for the provision of a burial ground, and s. 7 (2) of the Local 
Government Act, 1894 (56 & 57 Vict. c. 73), requiring a special majority for 
the adoption of certain of the adoptive Acts, is therefore inapplicable to the 
Burial Acts. 

(n) See Local Government Act, 1894 (56 & 57 Vict. c. 73), 8.7(8). A 
resolution to adopt the Acts would, however, doubtless be effective. For form 
of resolution, see Encyclopeedia of Forms, Vol. IIL, p. 102. 

(o) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 10, as amended, by the substitu- 
tion of the Local Government Board for a Secretary of State, by the Burial Act, 
1900 (63 & 64 Vict. c. 15), s. 4. 

(p) Where there was a burial board in existence for the parish before the 
Local Government Act, 1894 (56 & 57 Vict. c. 73), the functions etc. of the 
board were transferred to the parish council on the coming into office of that 
council by s. 7 (5) of that Act. Where the Acts have been adopted since 
the Act of 1894, the parish council are the authority for the: execution of 
the Acts by virtue of s. 7 (7). 

(q) The ‘‘ appointed day” fell at or towards the end of 1894 (ibid., s. S4). 

(r) Ibid., s. 7 (7). 

(s) Ibid., s. 53 (1). 
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means of an order of the county council, be invested with the powers 
of a parish council under the Burial Acts, and thus become them- 
selves the burial authority (¢). If this is not done, the Acts must be 
executed by a burial board elected by the parish meeting, and any 
vacancies in such board will be filled up by the parish meeting (a). 

The Acts may theoretically be in force for part only of a rural 
parish not having a parish council, or for the whole or part of a rural 
parish grouped with another parish or parishes under a common 
parish council. These cases, if they exist at all, are very exceptional, 
and the position in the latter case would greatly depend on the 
terms of the grouping order. 


1030. In some cases a parish council, acting as the burial authority 
for part only of their parish, are required to appoint a committee 
for the purpose of the exercise of their powers as burial authority. 

In the first place, where the powers, duties, and liabilities of a 
burial board for part of the parish are transferred to the parish 
council by resolution of the burial board or of a parish meeting for the 
part of the parish in question under the provisions already referred 
to (b), the transfer may be made subject to any conditions with 
respect to the execution thereof by means of a committee as to the 
burial board or parish meeting may seem fit, and any such condi- 
tions may be altered by any such parish meeting (c). 

Again, whenever a parish council have any powers and duties 
which are to be exercised in a part only of the parish, or in relation 
to property held for the benefit of part of a parish, and that part has a 
defined boundary, the parish council must, if required by a parish 
meeting held for that part, appoint annually to exercise such powers 
and duties a committee consisting partly of members of the 
council and partly of other persons representing the part of the 
parish in question (d) ; and this provision would, no doubt, apply in 
the case of a parish council acting as burial authority for part of 
their parish. 

The council can, in any case, appoint a committee for the exercise 
of any of their powers as burial authority under their general powers 
for the appointment of committees (¢). 


1031. Where the Burial Acts are in force for the whole of a rural 
parish having a parish council the parish meeting are substituted 


for the vestry in cases where under those Acts the consent or 


(t) S. 19 (10) of the Local Government Act, 1894 (66 & 57 Vict. c. 73), 
enables the county council, upon the application of the parish meeting of a 
rural parish not having a parish council, to confer on that meeting any of the 
powers conferred on a parish council by the Act. Numerous technical difficul- 
ties arise where an unincorporate body is invested with powers, like those of a 
burial board, for the proper execution of which corporate capacity, or special 
provisions supplying the want of corporate capacity, seem almost essential. _ 

(a) The power to elect the burial board and to fill up vacancies therein is in 
the parish meeting as successors of the vestry (ibid., 8. 19 (4)). 

(b) Ibid., 8. 53 (1); and see p. 493, ante. 

(c) Lbid. 

(d) Ibid., s. 56 (2). 

(e) Ibid., 8. 56 (1). As to committoes of parish councils generally, see title 
LooaAn GOVERNMENT. 
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approval of, or other act on the part of, the vestry is required in 
relation to any expense or rate (f). The other functions of the 
vestry attach to the parish council themselves (g), and are thus 
practically abrogated (h). 

By whom, in the case where the Burial Acts are in force for 
part only of a parish having a parish council, the functions of 
the vestry or meeting in the nature of a vestry are now exercisable 
is uncertain (i). 


1032. Where it is proved to the satisfaction of the county council 
that any part of a rural parish has a defined boundary, and has any 
property or rights distinct from the rest of the parish, the county 
council may order that the consent of a parish meeting held for 
that part of the parish shall be required for any such act or class 





(7) Local Government Act, 1894 (56 & 57 Vict. c. 78), 8. 7 (3). 

(9) Ibid., s. 6 (1) (a), whereby the civil functions of the vestry, other than 
those transferred to other bodies, were transferred to the parish council. 

(h) The functions of the vestry under the Burial Acts comprise (in addition 
to their power to adopt the Act and elect the burial board)—(i.) the deter- 
mination of the expenses to be incurred in providing a burial ground etc. 
(Burial Act, 1852 (15 & 16 Vict. c. 85), 8:19; see p. 475, ante); (i1.) approving 
officers’ emoluments and (qucere) the hire of an office (tbid., s. 15; see p. 459, 
ante); (iii.) approving the borrowing of money (ibid., s. 20; see p. 476, ante); 
(iv.) approving contracts for the purchase of lands or of a cemetery (ibid,, s. 26; 
see p. 460, ante); (v.) approving the alienation of land (zbid., s. 28; see pp. 461, 
462, ante); (vi.) approving the appropriation of parish land (*bid., s. 29; see note(h), 
p. 462, ante); (vil.) revising fees (‘bid., s. 34; see p. 474, ante); (vili.) approving 
the provision of a mortuary (ibid., s. 42; see p. 564, post); (ix.) appointing 
auditors (ibid., s. 18; see p. 458, ante); (x.) approving the addition of uncon- 
secrated ground to a burial ground provided under the Church Building Acts, 
and transferred to the burial authority (Burial Act, 1857 (20 & 21 Vict. c. 81), 
s. 7; see p. 463, ante); (xi.) approving the purchase of a closed cemetery 
(abid., 8. 26; see p. 463, ante). . Of these (i.), (ii.), and (iii.) clearly relate to an 
expense or rate, but, in view of the provisions as to borrowing by parish 
councils for the purposes of the adoptive Acts referred to in note (r), p. 496, 
post, (iii.) appears to have no application to borrowing by a parish council 
for the purposes of the Burial Acts. Which, if any, of the other powers fall 
within this category is far from clear. (ix.) may probably be regarded as a 
power impliedly abolished except as regards elective burial boards. See note (d), 

. 458, ante. 

(i) There is no provision in the Local Government Act, 1894 (56 & 57 Vict. c. 
73), referring in terms to any power of a vestry or meeting in the nature of a 
vestry for part of a rural parish under the Burial Acts except that of adopting 
the Acts. It is most difficult to construe s. 6 (1) (a) of the Act, whereby the civil 
functions of the vestry ‘‘ of arural parish ” are, with some exceptions, transferred 
to the parish council, as effecting a transfer of the functions of a vestry or 
meeting in the nature of a vestry for part of a parish; and it 1s scarcely less 
difficult to construe s. 7 (3) of the Act, whereby the powers of the vestry 
(including in that expression any meeting of ratepayers or voters) ‘‘ of a rural 
parish” under the adoptive Acts, so far as they relate to any expense or rate, 
are transferred to the parish meeting, as effecting a transfer of powers of a vestry 
or meeting in the nature of a vestry for part of a parish. At the same time, in 
view of the provisions of s. 7 (4) of the Act, whereby the power of adopting the 
Burial Acts for part of a rural parish (where that part is an area for which the 
adoption of the Acts is authorised) is transferred from the vestry or meeting in 
the nature of a vestry to a parish meeting for the part of the parish, it may be 
that the Act of 1894 should be construed as effecting by implication a transfer 
of some at least of the other powers of such a vestry or meeting in the nature of 
a vestry, particularly where the Acts have been adopted since the coming into 
operation of the Act of 1894. 
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of acts of the parish council affecting the said property or rights as 
is specified in the order (xk). <A parish council acting as burial 
authority for part of their parish may thus be subjected to any 
extent that may be thought desirable to the control of a parish 
meeting for that part of the parish. 


1033. A parish council acting in the execution of the Burial Acts 
raise the funds they require to meet expenditure under the Acts by 
means of precepts or certificates to the overseers (l), which the 
overseers meet out of the poor rate, or, where the Acts are in force 
for part of the parish, out of an addition to the poor rate or a 
separate rate in the nature of a poor rate, in the same way as if the 
precept or certificate were that of a burial board (m). 

A parish council must not, without the consent of a parish 
meeting, incur expenses or liabilities which will involve the raising 
by a rate in any local financial year of a sum greater than a rate of 
threepence in the pound would have produced if the Agricultural 
Rates Act, 1896 (n), had not passed (0), or which will involve a loan (p). 

Besides the above-mentioned limitation on the expenses and 
liabilities that may be incurred by a parish council, there is a 
limitation on the amount of the rate that may be levied to meet 
such expenses and liabilities. But expenses under the adoptive 
Acts are expressly excluded from the operation of this limitation (q). 


1034. The provisions regulating the borrowing of money by a 
burial board are not applicable to a parish council acting in the 
execution of the Burial Acts, but the council may borrow for 
purposes of these Acts in the same way that they may borrow for 
other purposes (7). 


(k) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 37. 

(7) It is not clear whether the power of the council to issue such precepts or 
certificates is to be regarded as derived from the provisions of the Burial Acts 
authorising the issue of certificates to the overseers bya burial board (see p. 475, 
ante), or from the provisions of the Local Government Act, 1894 (56 & 57 
Vict. c. 73), s. 11, giving the parish council a general power to raise the funds 
they require by means of precepts to the overseers. ‘The question becomes of 
practical importance where it is necessary to enforce the precept, as under s. 11 
of the Act of 1894 the council have a remedy of a summary character. 

(m) This follows from ibid., s. 7 (6), which provides that the Act shall not 
alter the incidence of charge of any rate levied to defray expenses incurred 
under any of the adoptive Acts, and that any such rate shall be made and 
charged as heretofore. 

(n) 59 & 60 Vict. c. 16. 

(o) Le, if agricultural land were still rateable to the poor rate and other 
like rates at the same rate in the pound as other property. See title RATES AND 
RATING. ! 

(») The statement in the text gives what appears to be the effect of s. 11 (1) 
of the Local Government Act, 1894 (56 & 57 Vict. c. 73), as amended by s. 8 
of the Agricultural Rates Act, 1896 (59 & 60 Vict. c. 16). It is to be observed 
that the prohibition is against the incurring of expense, not against the raising 
of arate. The distinction may be very important as regards the consequences 
where the prohibition is infringed, and also as regards the effect of the pro- 
hibition in regard to liabilities, e.g., in damages for tort, involuntarily incurred. 

(7) Local Government Act, 1894 (56 & 57 Vict. c. 73), 8. 11 (3), amended by 
the Agricultural Rates Act, 1896 (69 & 60 Vict. c. 16), s. 8. 

(r) Local Government Act, 1894 (56 & 57 Vict. c. 73), 8. 12, which, in conjunc- 
tion with ibid., s. 11, regulates the borrowing of money by a parish council, 
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1035. The general provisions of the Local Government Act, 1894, 
enabling a parish council to acquire land, including the provisions 
enabling the land to be acquired compulsorily 1f need be, are avail- 
able to the council with reference to land required by them for the 
purposes of the Burial Acts (s). 

The general provisions with regard to the alienation by a parish 
council of land acquired by such a council under the powers of the 
Local Government Act, 1894 (¢), are applicable to land acquired 
under those powers for any purpose, including the purposes of the 
Burial Acts, and it 1s questionable whether the powers of the last- 
mentioned Acts for the alienation of land have any application to 
land so acquired (a). 

Parish councils have general powers for the alienation of land 
vested in them, but not acquired under the powers of the Local 
Government Act, 1894 (b); and these powers would seem to be 
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Acts (c). But the provisions of the Burial Acts as to the alienation 
of land also apply to land held by a parish council which was 
acquired under the powers of those Acts. 


gives the council borrowing powers—(a) for purchasing land etc.; ‘‘(b) for 
any purpose for which the council are authorised to borrow under any of 
the adoptive Acts’’; and (c) for any permanent work or other thing which the 
council are authorised to execute or do, and the cost of which ought, in the 
opinion of the sanctioning bodies, to be spread over a term of years. The 
Act further provides that a parish council shall not borrow for the purposes of 
any of the adoptive Acts otherwise than in accordance with the Act of 1894, 
but that the charge for the purpose of any of the adoptive Acts shall ultimately 
be on the rate applicable to the purposes of that Act (¢bid., s. 12 (8)). The Local 
Government Board regard the parish council as authorised by this section to 
borrow for purposes of the adoptive Acts for which borrowing is not authorised 
by those Acts. | 

(s) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 9. See title 
Loca GOVERNMENT. 

(t) See the modified version of s. 11 of the Allotments Act, 1887 (50 & 51 
Vict. c. 48), scheduled to the order of the Local Government Board of May 22, 
1895, made pursuant to s. 9 of the Local Government Act, 1894 (56 & 57 Vict. 
c. 73) (Stat. R. and O., 1894, p. 568). 

(a) As to the powers of the Burial Acts for the alienation of land, see pp. 461, 
462, ante. The question whether those powers apply to land acquired for the 
purposes of the Acts under the powers of the Act of 1894 is perhaps merely 
academic, since so far as the provisions of the modified version of s. 11 of the 
Allotments Act, 1887 (50 & 51 Vict. c. 48), referred to in the preceding note, 
are inconsistent with those of the Burial Acts, they would clearly override them 
in the case of land acquired under the powers of the Act of 1894. It might be 
difficult to determine in a particular case whether land acquired voluntarily 
by a parish council for the purposes of the Burial Acts had been so acquired 
under the powers of those Acts or of the Act of 1894. 

The restrictions in reference to the alienation of land that has once formed 
part of a burial ground referred to p. 462, ante, apply, no doubt, under which- 
ever power the land was acquired. 

(b) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 8 (2). The applica- 
tion of this sub-section to land acquired under the powers of the Act of 1894 
seems clearly subject to the modified version of s. 11 of the Allotments Act, 
. 1887 (50 & 51 Vict. c. 48), referred to in note (t), supra. 

(c) The restrictions referred to p. 462, ante, would, no doubt, apply with 
reference to the alienation under these powers of land held for the purposes 
-of the Burial Acts. 
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1036. The position of a parish meeting acting as burial authority 
for their parish by virtue of an order of the county council investing 
them with the powers of a parish council in that behalf differs in 
some respects from that of a parish council acting as a burial 
authority. 

The parish meeting raise the funds they require for the purposes 
of the Burial Acts by means of precepts to the overseers, which the 
overseers meet out of the poor rate (d). 

The expenditure of the parish meeting is limited by a provision 
in the Local Government Act, 1894 (e), which must now apparently (/) 
be read as enacting that the sum raised by means of a rate for 
defraying the expenses of the parish meeting (when added to 
expenses under any of the adoptive Acts) must not exceed in any local 
financial year the amount which a rate of sixpence in the pound 
would have produced if the Agricultural Rates Act, 1896, had not 


passed. 


Borrowing 
powers, 
dealings with 
land. 
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Burial board 
for entire 
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In the absence of express provision in the order of the county 
council dealing with the matter, doubt might arise as to how far the 
investing of the parish meeting with the powers of a parish council 
under the Burial Acts necessarily had the effect of investing them 
with the powers of a parish council as to borrowing money and 
dealing with land (g). 

The parish meeting may appoint a committee for the purposes of 
their powers as burial authority under their general powers for the 
appointment of committees (/). 


1037. The position of a burial board for an entire rural parish 
not having a parish council appears to be exactly the same as that 
of an elective burial board for an urban parish, except that all the 
powers under the Burial Acts exercisable by the vestry in the case 


of an urban parish, including the power of electing the burial board, 


attach to the parish meeting (2), and that possibly the expenses of 
the burial board must be included in computing the maximum 
amount which may be raised to meet the expenses of the parish 
meeting under the provisions referred to in the preceding paragraph. 

The position of a burial board for part of a rural parish under a 
parish council appears to be exactly that of an elective burial board 
for part of an urban parish, save that some of the functions which 
would attach to the vestry or meeting in the nature of a vestry of 
part of an urban parish might be held to be exercisable by the 


(dq) As in the case of the parish council, it is doubtful whether the power of 
the parish meeting to issue such precepts should be regarded as derived from the 
Burial Acts or from the provisions of the Local Government Act, 1894 (56 & 57 
Vict. c. 73), s. 11, giving the parish meeting through their chairman a general 
power to raise funds. See note (/), p. 496, ante. 

(ec) 56 & 57 Vict. c. 73, s. 19 (9). 

(7) Having regard to s. 8 of the Agricultural Rates Act, 1896 (59 & 60 Vict. 
c. 16). 

my The intrinsic difficulties attendant on dealing with land by a parish 
meeting consequent on its not being a body corporate are partially, though 
inadequately, met by provisions in s. 19 (6), (7) of the Local Government Act, 
1894 (56 & 57 Vict. ¢. 73). 
(h) Tbid., 8. 19 (3). 
(‘) Lbid., 8. 19 (4). 
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parish meeting for the part of the parish or possibly by the parish 
council (k). 
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1038. Where the area under a then existing burial board was 
not after the appointed day under the Local Government Act, 
1894 (1), comprised within one rural parish, the powers and duties 
of the board were transferred to the parish councils of the rural 
parishes wholly or partly comprised in that area, or where the area 
was partly comprised in an urban district to those parish councils 
and the urban authority, and became exercisable by a joint com- 
mittee appointed by those councils; and where any such rural 
parish has not a parish council, the parish meeting is for this 
purpose substituted for the parish council (m). 


1039. If any difference arises as to the constitution of such a 
joint committee, it may be determined by order of the Local 
Government Board (7). | . 

The quorum, proceedings, and place of meeting of the committee, 
whether within or without the area for which they act, may be 
determined by regulations of the appointing bodies, but, subject to 
any such regulations, are to be such as the committee direct. The 
chairman at any meeting of the committee has a second or casting 
vote (0). 


1040. Where such a committee for the purposes of the Burial 
Acts is appointed, any expenses incurred in carrying out those 
purposes are to be defrayed, any money borrowed for those purposes 
is to be borrowed, and any receipts arising from those purposes are 


(k) See p. 495, ante. 

(2) 56 & 57 Vict. c. 73. The ‘‘ appointed day,” for the purposes of the Act, 
occurred at different dates, all at or towards the end of 1894, in different 
localities and for different purposes (7bid., s. 84). 

(m) Ibid., s. 53 (2), which provides that the powers etc. shall be exercisable 
by the joint committee “until other provision is made in pursuance of this 
Act.” Such other provision may be made in various ways, eg., by an 
order dealing with local boundaries, by an order grouping parishes under a 
common parish council, by an order under s. 69, or possibly by an order under 
s. 53 (4), of the Act (as to which see p. 505, post), altering the area for which 
the Burial Acts are in force. Most of the joint committees established by 
s. 58 (2), however, continue in existence. In some instances similar joint 
committees have been established since 1894 by provisions in orders dealing 
with local boundaries. It is to be observed that, in the absence of such pro- 
visions, au order dealing with local boundaries, and leading to a state of things 
similar to that contemplated by s. 53 (2), will not bring that sub-section into 
operation. As to the consequences of the transfer effected by the sub-section 
as regards property etc., see p. 504, post. 


(n) Local Government (Joint Committees) Act, 1897 (60 & 61 Vict. c. 40), 


s. 1(2). S. 57 of the Local Government Act, 1894 (56 & 57 Vict. c. 73), 
which deals generally with joint committees for the purposes of that Act, 
is inapplicable to a joint committee established under s. 53 (2) for purposes of 
the Burial Acts; and the provisions stated in the text are the only provisions as 
to the constitution of such committees. 

_ (0) Local Government (Joint Committees) Act, 1897 (60 & 61 Vict. c. 40), 
s. 1 (1) (©), applying Part IV. of Sched. I. of the Local Government Act, 1894 
(56 & 57 Vict. c. 78), to the committee. The text states what appears to be the 
effect of that Part as so applied. 
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to be divided, by the appointing bodies in such proportion as they 
may agree on, or, in default of agreement, as may be determined 
by the county council, or, if one of the appointing bodies is the 
council of a county borough, by the Local Government Board (/:). 

The consent of the Local Government Board is required to the 
borrowing by any of the appointing bodies for the purposes of the 
Burial Acts ; that consent is conclusive as to the power of the body 
in question to borrow; and no other consent is required either 
under the Burial Acts, or the Local Government Act, 1894, or any 
other Act. And where a parish meeting are an appointing body, 
they have the same power of borrowing for the purposes of the 
Burial Acts as a parish council would have (q). 


1041. There is no provision as to the body by which the functions 
of the vestry or meeting in the nature of a vestry under the 
Burial Acts are to be exercised in cases where the functions of a 
burial board are exercised by a joint committee; and the question 
in whom these functions are vested is completely uncertain (1). 


Sect. 6.—Burial Authorities under Burial Acts for Areas in London. 


1042. In London, outside the City, the Burial Acts were by the 
London (Adoptive Acts) Scheme, 1900 (s), declared to be as from the 


(p) Local Government (Joint Committees) Act, 1897 (60 & 61 Vict. c. 40), 
s.1(1) (a). Though the appointing bodies are thus to contribute to the expenses 
of the execution of the Acts, there is no express provision giving those bodies 


be taken to have, as regards so much of the area for which the Burial Acts 
are in force as is within their jurisdiction, the same powers of raising money 
that they would have if the functions of the burial board had been transferred 
to them alone. See Jenkin, Overseers’ Manual, 3rd ed., p. 344, referring to an 
unreported case of R. v. Gainsborough Overseers (1901). 

(q) Local Government (Joint Committees) Act, 1897 (60 & 61 Vict. c. 40), 
s. 1 (1) (b), (8). In the case of a parish council or parish meeting the ordinary 
borrowing powers of a parish council are clearly available, subject to the circum- 
stance that no sanction save that of the Local Government Board is required, 
since a parish council borrow in the same way whether their power to borrow 
is derived from the Burial Acts or not. See p. 496, ante. In the case of an 
urban authority there is some difficulty; but probably the urban authority 
must be taken to have the borrowing powers of the burial board whose 
functions were transferred to them jointly with the other appointing bodies, 
except, of course, that no consent to the exercise of those powers save that 
of the Local Government Board will be required, and that the loan must be 
raised on the security of, and repaid out of, the rates out of which the con- 
tributions of the authority towards the current expenses of the execution of the 
Burial Acts are payable. 

(r) The considerations bearing on the question differ in different cases. Where 
the burial board were originally constituted for a poor law parish which, being 
partly urban and partly rural when the Local Government Act, 1894 (56 & 57 
Vict. c. 73), came into operation, was divided as from that time into two poor 
law parishes either by the direct operation of that Act or by order under it—and 
this is the commonest case—a plausible, if not very logical, view is that the 
functions of the vestry are to be exercised jointly by the parish council or parish 
mecting of the rural parish and by the vestry of the urban parish. But it would 
be difficult to arrive at a similar result if the area of the burial board was not a 
poor law parish, but, say, an ecclesiastical parish forming part of a poor law 
parish, Again, the case of a joint burial board presents special features. The 
control of the vestry over the borrowing powers of the burial authority is 
abrogated by the provisions as to borrowing referred to supra. 

(s) Mado under the London Government Act, 1899 (62 & 63 Vict. c. 14), and 
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appointed day under the London Government Act, 1899 (é), in force 
throughout certain specified metropolitan boroughs, to be in force 
in specified parts of other metropolitan boroughs, and not to be 
in force in any part of the remaining metropolitan boroughs. 

In the case of a metropolitan borough in which the Burial Acts 
were thus declared not to be in force, or to be in force in part of the 
borough only, the Acts may be brought into force throughout the 
borough or in the residue of the borough, as the case may be, by 
Order in Council in the same way that they may be put in force 
by Order in Council in a municipal borough (uw); and it seems that, 
speaking generally (a), this is the only way in which the Acts can 
be brought into force in any area in the county of London in which 
they were declared not to be in force by the above-mentioned 
scheme (0). 


1043. Partly by the London (Adoptive Acts) Scheme, 1900, 
referred to in the preceding paragraph, and partly by the London 
Government Act, 1899, the functions etc. of the then existing 
authorities acting in the execution of the Burial Acts in London 
outside the City were, as from the appointed day under that Act (c), 
transferred to the councils of the metropolitan boroughs for which, 
or for parts of which, the Acts were by that scheme declared to be 
in force (d). 


confirmed ‘by Order in Council of August 7, 1900 (Stat. R. and O. Rev., 1904, 
Vol. VITI., London County, p. 28). See art.4(1)and Sched. V. Schemes under 
the Act so confirmed have statutdry force. See s. 16 (8) of the Act of 1899; 
Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), s. 218 (5); Institute of 
Patent Agents v. Lockwood, [1894] A. C. 347. 

(t) The appointed day under the Act for this purpose was November 9, 1900. 
See Metropolitan Boroughs (First Election and First Meeting) Order in Council, 
1900, arts. 4, 7 (1), and two Orders of the Lord President of the Council of Octo- 
ber 18, 1900 (Stat. R. and O. Rev., 1904, Vol. VIII., London County, p. 37; 
Stat. R. and O., 1900, p. 385). 

(w) See p. 484, ante. 

(a) No doubt alterations in an area in which the Acts are in force might be 
effected by incidental provisions in an order altering parish boundaries or the 
like. 

(b) ‘The London Government Act, 1899 (62 & 63 Vict. c. 14), s. 4, provides 
that ‘“‘any of the adoptive Acts may be adopted in a metropolitan borough 
in like manner as in a borough outside London, and not otherwise, and 
where any of the adoptive Acts adopted before the appointed day. does not 
extend to the whole borough, the Act may be adopted in the rest of the borough 
in like manner as if it were a separate borough and the borough council were 
the council thereof.”” Any doubt as to the method of adopting the Burial Acts 
intended to be introduced in London by this sub-section seems to be removed 
by a provision in art. 4 (2) of the London (Adoptive Acts) Scheme, 1900 (see 
note (s), p. 500, ante), that for the purposes of the Act of 1899 and of the scheme 
“the making of an Order in Council pursuant to a petition by the council of a 
metropolitan borough under s. 1 of the Burial Act, 1854 [17 & 18 Vict. c. 87], 
as applied by the Act, shall be deemed an adoption of the Burial Acts.” 

(c) See note (Z), swpra. 

(d) The provisions of the Burial Acts referred to pp. 451, 452, ante, under 
which elective burial boards could be established for parishes and other areas, 
applied in London outside the City substantially as elsewhere; and (except in 
Woolwich, where the local board acted as a burial board) there was before the 
Local Government Act, 1894 (56 & 57 Vict. c. 73), no enactment enabling 
any form of executive authority for the purposes of the Burial Acts other 
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On the adoption of the Acts for a metropolitan borough or the 
residue of a metropolitan borough in part of which the Acts are 
already in force the metropolitan borough council become the 
burial authority (e). 

Consequently, in all cases where the Burial Acts are in force in 
London outside the City, the metropolitan borough council are the 
burial authority, and as such have, with some modifications, the 
functions of an elective burial board. 

Where the Acts are in force in part only of a metropolitan borough, 
councillors representing wards in which the Acts are not in force 
must not be members of any committee of the council appointed 
for the purposes of the Acts (/). 


1044, In most, if not in all, cases, a metropolitan borough council, 
acting in the execution of the Burial Acts, are free from the control 
of any vestry or like meeting (g). 


1045. The expenses of a metropolitan borough council in the 
execution of the Burial Acts fall on the general rate, subject, how- 
ever, to provisions securing that the incidence of such expenses 
shall be confined to the area for which the Acts are in force (h). 

The council of a metropolitan borough in which, or in any part 
of which, the Burial Acts are or were for the time being in force, 
have, and are to be deemed always to have had, power to borrow 
for any purpose for which burial boards are authorised to borrow, 
and in like manner and subject to the like consent and approval, 





than an elective burial board to be established in London outside the City. 
S. 33 of the Local Government Act, 1894, was, however, rightly or wrongly, 
regarded as authorising the substitution of administrative vestries for burial 
boards in London by orders of the Local Government Board; and before the 
London Government Act, 1899 (62 & 63 Vict. c. 14), the execution of the Burial 
Acts was in many cases in the hands of administrative vestries under orders of 
the kind. The transfer of the functions of those vestries to the metropolitan 
borough councils by the Act of 1899 included, of course, their functions under 
the Burial Acts. The transfer in the case of the remaining elective burial 
boards was effected by the scheme above referred to in pursuance of s. 4 (2) of 
the Act of 1899. 

(e) Lbid., s. 4 (2). os 

(7) London (Adoptive Acts) Scheme, 1900, art. 6. 

(g) Where the Acts were in force before the London Government Act, 1899 
(62 & 63 Vict. c. 14), for a parish with an elective vestry, which was the normal 
case, the functions of the vestry under the Burial Acts attached to the elective 
vestry (see Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), s. 8), and 
consequently passed, under the Act of 1899, to the metropolitan borough council. 
In cases where the Burial Acts were in force before the Act of 1899 for an area 
other than such a parish, it is difficult to find any express provision transferring 
to the borough council or abrogating the functions of the vestry or meeting in 
the nature of a vestry. Provisions in that behalf may, however, be contained 
in a scheme under the Act of 1899 relating to the particular borough, and, even 
in the absence of such provisions, it might be held that the controlling powers 
of the vestry or meeting had been impliedly abolished. In the case where the 
Acts are brought into force by Order in Council under the provisions above 
referred to, there can be little doubt that the metropolitan borough council are 
free from control by any body in the nature of a vestry. 

(2) oondon Government Act, 1899 (62 & 63 Vict. c. 14), s. 10; I.ondon 
(tating) Scheme, 1901, confirmed by Order in Council of March 9, 1901 (Stat. 
R. and O. Rev., 1904, Vol. VITI., London County, p. 84). 
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but upon the security of the general rate of the parish or parishes 
in which the Acts are or were at the date of the borrowing in 
force. But this provision is not to be construed as requiring the 
consent or approval of any vestry to any borrowing for the purposes 
of the Burial Acts (2). 


1046. It seems that a metropolitan borough council cannot, 
under the general provisions enabling them to acquire land (j), 
obtain power to take land compulsorily for the purposes of the 
Burial Acts (k). The powers of the council for the acquisition of 
land for those purposes appear, therefore, to be those of an elective 
burial board only. 


1047. The Corporation of the City of London, as successors of 
the City of London Commissioners of Sewers (J), have the functions 
of a burial board for the City under special legislation to which it 
is beyond the scope of this title to refer in detail (m). 


Snot. 7.—Miscellaneous. 


1048. The Local Government Act, 1894 (n), comprises several 
sections containing general provisions as to the consequences of a 
transfer of functions from one body to another under that Act (0). 
These provisions apply where a transfer of the functions of a 
burial board to a parish council, or to a parish council or parish 


(*) London Adoptive Acts (Borrowing) Scheme, 1904, made under the London 
Government Act, 1899 (62 & 63 Vict. c. 14), and confirmed by Order in Council 
of January 29, 1904 (Stat. R. and O. Rev., 1904, Vol. VIII., p. 548). As to the 
statutory force of the scheme, which is expressed to have been framed for the 
removal of doubts, see note (s), p. 500, ante. 

(7) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 5 (2) and Sched. IL., 
Part IT., applying s. 65 of the Local Government Act, 1888 (51 & 52 Vict. c. 41). 
(k) This is the view taken by the Local Government Board on this subject. 

(2) Under the City of London Sewers Act, 1897 (60 & 61 Vict. c. cxxxiii.). 

(m) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 43; City of London Burial Act, 
1857 (20 & 21 Vict. c. 35), some provisions of which are repealed by the Burial 
Act, 1900 (63 & 64 Vict. c. 15); and see the City of London (Union of Parishes) 
Act, 1907 (7 Edw. 7, c. cxl.). Provisions as to churchyards and burial grounds 
in the City are contained in the City of London Sewers Acts, 1848 and 1851 
(11 & 12 Vict. c. clxiii., s. 110; 14 & 15 Vict. c xci., ss. 32—36). See title 
METROPOLIS. 

(n) 56 & 57 Vict. c. 73. 

(0) It is beyond the scope of this article to discuss these sections, as to 
which see title LocAL GOVERNMENT. The matters with which they deal are 
briefly as follows :—S. 67 provides for the automatic transfer of property and 
liabilities upon the transfer of powers and duties by the Act. S. 68 provides 
for the adjustment of property etc. by agreement or arbitration between autho- 
rities affected by the Act or things done under the Act. S. 69 gives county 
councils and county borough councils large powers for dealing with matters 
arising out of any alteration of area made by the Act. These powers were held 
in R. v. Durham County Council (1897), Local Government Chronicle, 1897, p. 70, 
to extend to altering an area for which the Burial Acts were in force. 8. 70 
provides a summary method for the determination of questions as to whether 
powers etc. are or are not transferred. S. 81 contains provisions as to existing 
officers of bodies whose functions, are transferred, including provisions for 
the compensation of officers suffering pecuniary loss in consequence of the Act 
or things done under it. And ss. 85—88 contain savings for current rates and 
precepts, and the like, pending legal proceedings, existing securities, debts, and 
contracts, existing bye-laws, orders, and regulations, etc. 
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meeting jointly with another authority or other authorities, was 
effected by the direct operation of the Act (p); and some of them 
apply also where a transfer of the functions of a burial board 
to a parish council, parish meeting, or urban authority was or is 
effected in pursuance of the Act(q), though not by its direct 
operation (r). 

The Act further contains a special provision that the property, 
debts, and liabilities of any authority under any of the adoptive 
Acts (among which the Burial Acts are included (s) ) whose powers 
are transferred in pursuance of the Act shall continue to be the 
property, debts, and liabilities of the area of that authority, and 
the proceeds of the property shall be credited, and the debts and 
liabilities and the expenses incurred in respect of the powers, duties, 
and liabilities shall be charged, to the account of the rates or con- 
tributions levied in that area, and where that area is situate in 
more than one. parish the sums credited to and paid by each parish 
shall be apportioned in such manner as to give effect to the 
provision (t). 


1049. General provisions as to the consequences of transfer of 
functions from other bodies to the metropolitan borough councils 
under the London Government Act, 1899 (a), of the same character 
as the general provisions of the Local Government Act, 1894, 
mentioned in the preceding paragraph, and applicable with refer- 
ence to the transfer of the functions of burial authorities in London 


(p) By the Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 7 (5) or 53 (2). 
See pp. 493, 494, ante. 

(q) Under 7zbid., s. 53 (1) or s. 62 (1), or by an order of the county council 
investing a parish meeting with the powers of a parish council for the purposes 
of the Burial Acts under zdid., s. 19 (10). See pp. 491, 493, 494, ante. 

(r) How far the enactments expressed to apply where a change is effected 
‘‘by’’ the Act apply where the change 1s effected by an order made or resolution 
passed in pursuance of the Act is not clear. In &. v. Connah’s Quay Overseers, 
[1901] 2 K. B. 174, Lord AtveERstTone#, O.J., at p. 178, expressed the opinion 
that s. 67 applied in a case where the functions of a burial board were trans- 
ferred to an urban authority by resolution under s. 62; but the point was 
not seriously argued, nor did the decision turn on it. 

(s) See p. 492, ante. 

(#) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 53 (3). The sub- 
section probably applies to all cases where the functions of a burial board have 
been or are transferred either by the direct operation of the Act or by resolution 
or order under the Act, though, occurring as it does after sub-sections dealing 
specifically with cases where on or as from the appointed day any of the adoptive 
Acts were in force for part only of a rural parish, or for an area comprising the 
whole or part of a rural parish and extending beyond that parish, it might be 
construed as confined to those cases. As property cannot be vested in an 
‘‘area,” the only construction to be placed on the sub-section which can give it 
due effect is that the property of the burial board which became vested in the 
authority or authorities to whom the powers and duties of the burial board wero 
transferred is to be administered for the benefit of the inhabitants of the area. 
No proporty vests in a joint committee established under s. 53 (2) of the Act of 
1894, and therofore the grant of oxclusive rights of burial in the burial ground 
over which the committce exorciso powers, being the grant of an incorporeal 
hereditament (see p. 474, ante), must be made by the councils etc. appointing 
the committce, and not by the committce, though theo committee may onter into 
a valid contract for the grant. 

a) 62 & 63 Vict. ¢. 14. 
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to the metropolitan borough councils (b), are contained in that Act 
and in orders and schemes made under that Act (c). 


1050. Provisions dealing with burial authorities and their areas 
may be, and frequently are, inserted ag consequential provisions in 
orders dealing with the boundaries of parishes and county districts 
made by county and county borough councils and confirmed by the 
Local Government Board under the Local Government Acts, and 
in provisional orders of the Local Government Board under those 
Acts dealing with borough and county boundaries (d). 

County councils, and possibly county borough councils, have also 
powers independently of other alterations of area for altering an 
area for which the Burial Acts are in force (e). 





(b) As to this transfer, see p. 501, ante. | 

(c) See London Government Act, 1899 (62 & 63 Vict. c. 14), ss. 29—31, 33 (2); 
London (Adaptation of Enactments) Order in Council, 1900, of August 7, 1900; 
London (Miscellaneous) Scheme, 1900, approved by Order in Council of 
August 7, 1900; London (Financial’ Arrangements) Scheme, 1900, approved 
by Order in Council of August 7, 1900 ; London (Existing Officers) Scheme, 
1900, approved by Order in Council of August 7, 1900 (Stat. R. and O. Rev., 1904, 
Vol. VIII., London County, pp. 21, 26, 75, and 139). The provisions of these 
schemes are in many cases supplemented in regard to a particular metropolitan 
borough by a special scheme under the Act of 1899 relating to that borough. 

(2) As to such orders, see title LocAL GOVERNMENT. The power to insert 
consequential provisions in the orders is derived from s. 59 of the Local Govern- 
ment Act, 1888 (51 & 52 Vict.c. 41), and has been held to extend to dealing with 
burial authorities (2. v. Durham County Council (1897), Local Government 
Chronicle, 1897, p. 70). Provisions of the kind are very usual in provisional orders 
extending boroughs. In #, v. Keighley Overseers (1897), Local Government 
Chronicle, 1897, p. 47, part of one of two parishes together forming the area of a 
burial board was transferred to a third parish by an order of a county council 
containing a provision that nothing therein should ‘‘affect the area under the 
jurisdiction of any burial board”; and afterwards another part of the same 
parish was transferred to the same third parish by a provisional order con- 
taining no reference to burial boards. It was held that neither order had 
affected the area subject to the jurisdiction of the burial board. 

(ec) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 53 (4): ‘The county 
council on the application of a parish council may, by order, alter the boundaries 
of any such area if they consider that the alteration can properly be made 
without any undue alteration of the incidence of liability to rates and contribu- 
tions or of the right to property belonging to the area, regard being had to any 
corresponding advantage to persons subject to the liability or entitled to the 
right.” The expression ‘‘such area”? probably means any area under the 
adoptive Acts, though it may be read as confined to the cases, particularly 
dealt with in the earlier part of the section, where the area under the adoptive 
Acts on the appointed day either formed part only of a rural parish, or, com- 
prising such a parish or part thereof, extended beyond the confines of the parish. 
The expression ‘‘ county council” in the Act includes a county borough council 
(ibid., s. 75). An urban authority, metropolitan borough council, or parish 
meeting may be invested with the power of making an application under the 
sub-section (ibid., ss. 19 (10), 33). 
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Part Vil—Cemeteries under Public Health 
(Interments) Act, 1879. 


Scr. 1.—Provision of Cemetery. 


1051, Any local authority within the meaning of the Public Health 
Acts—t.e., any urban authority or rural district council—may, and 
if required by the Local Government Board must, provide a cemetery 
under the Public Health (Interments) Act, 1879 (f). 

A local authority maintaining a cemetery under the Act of 1879 
are a “burial authority” within the Burial Act, 1900 (g), and 
subject to the provisions of that Act as to burial authorities 
accordingly (h). | 


1052, An urban authority may provide a cemetery under the Act 
of 1879 for a part only of their district, and for that purpose may 
divide their district into parts, and from time to time abolish or 
alter such divisions, and may make a separate assessment on the 





(7) 42 & 43 Vict. c. 31. The Act consists of three sections only. S. 1 
provides that the Act shall be construed with the Public Health Act, 
1875. S. 2 provides, by sub-s. (1), that ‘‘‘the provisions of the principal 
Act [the Public Health Act, 1875], as to a place for the reception of the dead 
before interment, in the principal Act called a mortuary, shall extend to'a 
place for the interment of the dead, in this Act called a cemetery; and the 
purposes of the principal Act shall include the acquisition, construction, and 
maintenance of a cemetery.” The remaining sub-sections of s. 2 provide 
that the cemetery may be constructed either within, or subject to certain 
conditions without, the district of the local authority (see infra), and empower 
the local authority to accept donations of land etc. for the purposes of the 
cemetery (see p. 507, post). S. 3 provides, without more, that ‘‘ the Cemeteries 
Clauses Act, 1847 [10 & 11 Vict. c. 65], shall be incorporated with this Act.” 
The provisions of the Act of 1875 as to mortuaries are contained in ss. 141 and 
142 of that Act; but of these the only provisions capable of application to a 
cemetery are the following provisions ins. 141: ‘Any local authority may, 
and if required by the Local Government Board shall, provide and fit upa 
proper place for the reception of dead bodies before interment (in this Act 
called a mortuary), and may make bye-laws with respect to the management 
and charges for the use of the same.” The Public Health Act, 1875, does 
not apply to London (zbid., s. 2), nor consequently does the Act of 1879. 

The most important consequences of the incorporation of the Act of 1879 with 
the Act of 1875 and the provision that the purposes of the Act of 1875 shall 
be deemed to include the acquisition etc. of a cemetery under the Act of 1879 
are that the expenses of the local authority in connection with a cemetery 
under that Act are defrayable as expenses under the Act of 1875, and that the 
provisions of the Act of 1875 and the amending Acts as to the acquisition etc. 
of land, including those as to the compulsory acquisition of land, and as 
to the borrowing of money, are available with reference to the cemetery. 

The Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), which, subject to 
important exceptions introduced by the Burial Act, 1900 (63 & 64 Vict. c. 15), 
applies to cemeteries under the Act of 1879, by virtue of its incorporation with 
that Act, is discussed at pp. 514 et seq., post, and its provisions as applicable to 
cemeteries under the Act of 1879 are accordingly referred to very shortly in 
the present Part of this title. 

g) 63 & 64 Vict. c. 15, s. 11. 

Hf The provisions of the Act applicable to burial authorities generally are 
dealt with pp. 450, 462, 466 et seq., 479 et eeq., ante, and are accordingly only 
referred to shortly in the present Part. 





Part VII.—CEMETERIES UNDER PUBLIC HEALTH (INTERMENTS) ACT. 


part for which the cemetery is provided for the purposes of the 
cemetery (2). 


10538. The local authority may acquire, construct, and maintain a 
cemetery under the Act of 1879 either wholly or partly within or 
without their district. If, however, the local authority propose 
to construct the cemetery or any part of it without their district, 
they must give notice a certain time before commencing operations, 
and owners and occupiers of property and others may thereupon 
take objection, in which case the work is not to be carried out unless 
sanctioned by the Local Government Board after inquiry (&). 

The cemetery must not in any case be constructed within one 
hundred yards of a dwelling-house without the consent of the 
owner, lessee, and occupier (i). , 


1054. The local authority may accept a donation of land or the 
purposes of a cemetery under the Act of 1879, and a donation of 
money or other property for enabling them to acquire, construct, or 
maintain such a cemetery (m). 

The provisions of the Public Health Act, 1875 (n), as to the 
acquisition of land, including those as to the compulsory acquisition 
of land (o), apply to the acquisition of land by a local authority for 
the purposes of a cemetery under the Act of 1879 (p). And where 
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s. 95 of the Public Health Acts Amendment Act, 1907 (q), is in. 


force, the local authority may, with the approval of the Local 
‘Government Board, and subject to the provisions of that section, 
appropriate for the purposes of such a cemetery land acquired by 
the local authority for other purposes, but not required for those 


purposes. 
The provisions also of the Public Health Act, 1875, as to the 
alienation of land, apply to land acquired by a local authority for 


(¢) Public Health Act, 1875 (88 & 39 Vict. c. 55), s. 211 (4). It is not 
altogether clear that a rural district council can provide a cemetery under the 
Act. of 1879 for part only of their district. The Local Government Board, 
however, take the view that the council can provide a cemetery for a particular 
contributory place, or, no doubt, for two or more such places, for in the Board’s 
circular on the Act of August 19, 1879, they say that if the cemetery were 
provided for a separate contributory place, it would be competent for the Board 
to order the expenses to be special expenses, in which case they would be borne 
by such contributory place. 

(k) Public Health (Interments) Act, 1879 (42 & 43 Vict. c. 31), s. 2(2), apply- 
ing Public Health Act, 1875 (38 & 39 Vict. c. 55), ss. 832—34, which relate to the 
construction of sewage works by a local authority without their district. See 
further, as to these sections, title SEWERS AND DRAINS. 

(1) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 10, as amended by 
the Burial Act, 1906 (6 Edw. 7, c. 44), s.2; and see p. 515, post. 

(m) Public Health (Interments) Act, 1879 (42 & 48 Vict. c. 31), s. 2 (8). 

(n) 38 & 39 Vict. c. 55. 7 

(0) S. 6 of the Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), contains 
provisions as to the application of the Lands Clauses Acts where the compulsory 
acquisition of land for the purpose of a cemetery is authorised, but it is 
questionable whether the section is applicable with regard to a cemetery under 
the Act of 1879, and whether, if applicable, it adds anything to the provisions 
of the Public Health Act, 1875 (38 & 39 Vict. c. 55). 

(p) See note (7), p. 506, ante. 

(q) 7 Edw. 7, ¢. 53, 8. 95. 


Alienation of 
land, 
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Srot.1. the purposes of a cemetery under the Act of 1879 (r); and there are 
Provision of enactments which in some cases authorise the appropriation of the 
Cemetery. land by the local authority for other purposes, if not required for 
~ the purposes of the cemetery(a). The powers of the local authority 
for the alienation or appropriation of land acquired for a cemetery 

are, however, subject to some restrictions. 


Restrictions | In the first place, there is a statutory provision to the effect that 
gine San : if the land has been consecrated or used for the burial of the dead, 


it must not be sold or disposed of, or used for any purpose other 
than that of a cemetery (b); but this prohibition is to some extent 
overridden by later legislation (c). Again, consecrated land cannot 
be divested of its sacred character except by statute, and this 
doctrine operates to prevent the use of the land for purposes other 
than those for which a faculty can be obtained (a). 

Unconse- There is also a statutory provision to the effect that unconsecrated 
oe eroune ground which is maintained by a burial authority and set apart for 
baie, burial must not be applied to any other purpose except by leave 
of the Local Government Board (e). 

Lastly, if the land has once been set aside for the purposes of 
interment, even though never actually used for that purpose, statu- 
tory provisions apply which in general prevent its being used 
for building either in the hands of the local authority or their 
assignees (/f). 


Maintenance 1055. The local authority may lay out and embellish the cemetery, 

of cemetery. and are required to maintain it. They have powers for the 
construction and improvement of roads in connection with the 
cemetery. They are required to drain the cemetery, and have 
special powers for this purpose, and they are subjected to heavy 
liabilities if they permit water to be fouled by offensive matter from 
the cemetery (9). 


Damage in 1056. In the exercise of their statutory powers as to the cemetery 
exercise of = the local authority must do as little damage as possible, and they 


vo are to make compensation for damage done in the exercise of. 
those powers (h). 
Bye-laws. 1057. The local authority may, in accordance with the provisions 


of the Public Health Act, 1875, as to bye-laws (2), make bye-laws 


(r) See note (/), p. 506, ante. 

(a) H.g., Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), 8. 95; 
Electric Lighting Clauses Act, 1899 (62 & 63 Vict. c. 19), Schedule, s. 8. 

(b) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), 8. 9, as applied by the 
Public Health (Interments) Act, 1879 (42 & 43 Vict. c. 31); and see p. 515, post. 

(c) H.g., by the provisions of the Open Spaces Act, 1906 (6 Edw. 7, c. 25), as 
to which see pp. 533 et seq., post, authorising the conveyance or utilisation of a 
burial ground for the purpose of an open space. 

(d) See pp. 423, 424, ante. 

e) Burial Act, 1900 (63 & 64 Vict. c. 15), 8. 6. 

J) See pp. 532, 533, post. 

g) Cemeterics Clauses Act, 1847 (10 & 11 Vict. c. 65), ss. 11—14, 16, 18—22; 
and see pp. 516, 517, post. 

(h) Ibid., 8.17; and see p. 516, post. ' 

(t) Public Health Act, 1875 (38 & 39 Vict. c. 55), ss. 182—186. As to these 
sections, which regulate the method of making bye-laws under the Act of 1875 
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with respect to the management of the cemetery and the charges 
for its use(k). The Local Government Board have issued a series 
of model bye-laws of the kind (/); and the bye-laws in force with 
regard to cemeteries under the Act of 1879 usually closely follow 
the model series. 


1058. There is no special enactment as to the rating of cemeteries 
under thé Act of 1879 similar to that applicable to burial grounds 
under the Burial Acts, and the rating of such cemeteries is 
accordingly entirely governed by the general law (m). 


Suct. 2.—Burials in Cemeteries, Consecration etc. 


1059. The local authority may apply to the bishop to consecrate 
any portion of the cemetery approved by the Secretary of State ; 
and if they do not so apply upon request, the Secretary of State 
may make the application in their stead (n). There is not, how- 
ever, a8 in the case of a burial ground under the Burial Acts (0), any 
provision for appeal if the application is rejected by the bishop. 


1060. In the case of a cemetery provided since the Burial Act, 
1900, the unconsecrated part of the cemetery must be allotted by the 
local authority in such manner and in such portions as may be 
sanctioned by the Secretary of State (). | 


1061. The local authority may at their own expense erect'a chapel 
(not to be consecrated or reserved for a particular denomination) 
in any part of the cemetery which is not consecrated or reserved 
exclusively for a particular denomination, and further chapel 
accommodation may be provided at private expense (q). 


and the Acts incorporated therewith, and, inter alia, render the bye-laws 
subject to confirmation by the Local Government Board, see title Locan 
GOVERNMENT. 

(k) Public Health Act, 1875 (388 & 39 Vict. c. 55), s. 141, as applied by the 

Public Health (Interments) Act, 1879 (42 & 43 Vict. c. 31), 8. 2 (1). See note (/), 

. 006, ante. 

7 (2) Series 14. See Encyclopeedia of Forms, Vol. III, p. 180. The subject- 
matters dealt with in the model bye-laws are—the structure of vaults; the 
prohibition of the burial at one time of more than one body in one grave, 
except in the case of members of one family; the minimum period within 
which graves may be reopened for fresh burials; the depth of graves; the 
separation of coffins from one another; the closing of vaults after burial 
therein; the turfing or other covering of graves after burial; the prevention 
of the interruption of burials by violent or indecent behaviour; the charges to 
be made by the local authority in respect of burials. 

(m) Subject to what is stated in the text, the observations as to the rating of 
burial grounds under the Burial Acts (see pp. 465, 466, ante), and on the 
question whether burial grounds are extra commerciwm (see p. 465, ante), apply 
also to cemeteries under the Act of 1879. 

(n) Burial Act, 1900 (63 & 64 Vict. c. 15), s. 1; Cemeteries Clauses Act, 1847 
(10 & 11 Vict. c. 65), ss. 28, 24 ; and see p. 466, ange ; p. 517, post. 

(0) See p. 467, ante. 

(p) Burial Act, 1900 (63 & 64 Vict. c. 15), s. 9, applying s. 7 of the Burial 
Act, 1853 (16 & 17 Vict. c. 184). The effect of these provisions is fully stated at 
p- 467, ante. See also Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 35; 
and p. 519, post. 

‘(q) Burial Act, 1900 (63 & 64 Vict. c. 15), s. 2 ; and see p. 468, anfe. Formerly 
a local authority providing a cemetery under the Act of 1879 were required, if 
any part of the cemetery was consecrated, to provide a chapel on the consecrated 
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BURIAL AND CREMATION. 


1062. A table of fees payable for services rendered in the cemetery 
by any incumbent or minister of religion is to be settled by the local 
authority subject to the approval of the Secretary of State, or may 
be settled by the latter on default of the local authority ; and the 
fees so settled are to be collected by the local authority and paid 
over by them (r). 


1068. The incumbent of any ecclesiastical parish situate wholly or 
partly within the area for which a cemetery is provided under 
the Act of 1879 is with respect to his own parishioners and persons 
dying in his parish under the same obligation to perform funeral 
services in the cemetery as he is to perform funeral services in a 
burial ground provided under the Burial Acts (s). 

Before the Burial Act, 1900, a local authority maintaining a 
cemetery under the Act of 1879 of which any part was consecrated 
were required to appoint a chaplain to officiate in that part of the 
cemetery; and the chaplain was, when required, to perform the 
burial service over bodies buried there (t). The power to appoint a 
chaplain is abrogated by the Act of 1900 (a); but that Act makes 
no provision with regard to chaplains previously appointed, and 
there may, accordingly, be cases where a chaplain appointed for a 
cemetery under the Act of 1879 before the Act of 1900 is still in 
office. 

Any clerk in holy orders not under ecclesiastical censure, nor 
prohibited by the bishop, at the request of the executor of the 
deceased or other person having charge of the burial, and with the 
consent of the chaplain, if any, or otherwise of the bishop, may per- 
form the burial service in the consecrated part of the ground (0). 


part for the performance of the burial service according to the rites of the 
Established Church by s. 25 of the Cemeteries Clauses Act, 1847 (10 & 11 
Vict. c. 65), but this obligation was abolished by s. 2 (4) of the Act of 
1900. 8.11 of the Act of 1847 contains a general provision authorising the 
erection of chapels in the cemetery at the expense of the ‘‘ company”; but this 
provision must now, in the case of a cemetery under the Act of 1879, be read 
subject to the provisions of s. 2 of the Burial Act, 1900. As to the use of 
unconsecrated chapels in the cemetery, see Cemeteries Clauses Act, 1847, 
s. 36; and p. 519, post. 

(r) Burial Act, 1900 (63 & 64 Vict. c. 15), s. 3 (1)—(3) ; and see pp. 479, 480, 
ante. These sub-sections extend in terms to fees payable to sextons as well 
as incumbents and ministers; but, as sextons are not required or entitled to 
officiate in cemeteries under the Act of 1879, the reference to sextons’ fees should 
perhaps be taken as impliedly confined to burial grounds under the Burial Acts. 
The provisions of s. 3 of the Burial Act, 1900, as to fees other than for services 
rendered,. are inapplicable to cemeteries under the Act of 1879, as fees of the 
kind were never payable in the case of such cemeteries. 

(s) Ibid., s. 7. As to the obligation of an incumbent to perform funeral 
services in a burial ground provided under the Burial Acts, see pp. 469 ef seq., 
ante. An incumbent performing a service will be entitled to the fee prescribed 
under s. 3 of the Act of 1900. 

(¢) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), ss. 27, 28; and see 
p- 518, post. 

ost. 

(a) 63 & 64 Vict. c. 15, 8. 7. 

(b) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), 8s. 29. It appears to 
be implied that the burial service cannot be lawfully performed in the conse- 
crated part of the cemetery except by the chaplain, if any, or by a person in 


As to the chaplain’s stipend, see zbid., ss. 30, 31; and p. 518, 
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1064. Burials may take place in the consecrated part. of the 
cemetery without the performance of the burial service according 
to the rites of the Church of England, in like manner and subject 
to the same provisions and conditions as such burials may take 
place in a burial ground provided by a burial board (c). 


1065. The local authority may appoint gravediggers and other 
servants for the purposes of the cemetery (d), and, apparently, 
a clerk to assist in the performance of the burial service in the 
consecrated part of the cemetery (e). They must make regulations 
for securing the proper conduct of burials in the cemetery (/); 
they may set apart a portion of the cemetery for the purpose 
of granting exclusive rights of burial therein, and may sell 
such rights and also rights of placing monuments etc. in the 
cemetery or in a chapel or building therein (g); and they may 
remove. monuments etc. placed in the cemetery without their 
consent (i). 

The bishop has, however, a certain control over monumental 
inscriptions in the consecrated part of the cemetery (2). 


holy orders .acting with the consent of the chaplain or bishop, as stated in the 
text, or, in the case of his own parishioners and persons dying in his parish, by 
the incumbent of an ecclesiastical parish situate in the area for which the 
cemetery is provided. In the absence of statutory authority, it would be 
contrary to ecclesiastical law for any person to officiate other than the incumbent 
of the parish in which the cemetery is situate or his licensee. See note (g), p. 472, 
ante. And the rights of the Incumbent of that parish as such appear to be 
impliedly abrogated to the extent above indicated. It has been doubted 
whether s. 29 of the Act of 1847 is not impliedly repealed as regards cemeteries 
under the Public Health (Interments) Act, 1879 (42 & 43 Vict. c. 31),. by s. 7 of 
the Burial Act, 1900 (63 & 64 Vict. c. 15), which casts upon incumbents of 
parishes situate within the area for which the cemetery is provided the obliga- 
tion to perform funeral services stated in the text, but does not in terms confer 
upon them the right to perform such services which is conferred upon incum- 
bents by s. 32 of the Burial Act, 1852 (15 & 16 Vict. c. 85). As the earning of the 
fee depends upon performing the service, it may be thought that the incumbent 
upon whom the statutory obligation of performing the service is cast has a right 
to earn the fee. On the other hand, 1t may be considered that the necessity of 
obtaining the bishop’s consent is a sufficient safeguard to the incumbent, as the 
bishop might make it a term of his consent that the officiating minister should 
pay over the fee for services rendered to the incumbent who would otherwise 
perform the service. ; 

(c) Burial Act, 1900 (63 & 64 Vict. c. 15),.s. 9, applying the Burial Laws 
Amendment Act, 1880 (43 & 44 Vict. ¢. 41), as amended, to cemeteries provided 
by a local authority. For the provisions of the Act of 1880, see pp. 424, 
et seq., ante. 

(dy Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 37 ; and see p. 519, post. 
Sextons of parishes within the area for which a cemetery is provided by a local 
authority have no rights in respect of burials in the cemetery corresponding 
with those of sextons of parishes for which a burial ground is provided under 
the Burial Acts, as to which see pp. 469 et seqg., 473, ante. 

(e) Lbid., s. 34 ; and see p. 519, post. 

(f/f) Lbid., s. 38; and see p. 519, post. The power to make regulations is in 
addition to their power, referred to at p. 508, ante, to make bye-laws. 

(g) Ibid., ss. 40—49; and see pp. 520, 521, post. These sections contain 
detailed provisions as to the form and effect of grants of the kind and the 
registration thereof. 

(h) Lbid., s. 50; and see p. 522, post. 

(«) Ibid., s. 51; and see p. 522, post. 
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Burials are not to take place in any vault under or within fifteen 
feet of a chapel of the cemetery (x). 


Stor. 3.—Protection of Cemetery; Accounts of Local Authority etc. 


1066. Persons injuring the cemetery etc. or guilty of various 

forms of misconduct therein are subject to penalties recoverable in 

22 Summary way (/), and the offender is liable to immediate arrest if 
his name and address are not known (m). 

The local authority are required to publish on notice boards 
particulars of the offences punishable summarily under the statutes 
and bye-laws applicable to the cemetery, and failure on their 
part in this respect precludes the recovery of penalties in respect 
of such offences(n), | 


1067. The local authority are required, under penalties, to send 
a copy of their accounts in relation to the cemetery to the clerk of 
the peace annually (0). 


Part VIII.—Private Cemeteries. 


1068. Any person may provide and keep a cemetery for the inter- 
ment of the dead, though in some localities not without the sanction 
of the Local Government Board (), provided that no nuisance is 
caused thereby (q); and burial grounds, especially for the use 
of particular religious communities other than the Church of 
England, are frequently provided without statutory authority. As, 
however, it would not be practicable to obtain the consecration 
of any cemetery so established by a private person or by a company 
without any safeguards for its proper maintenance and regula- 
tion, 16 is necessary, when it is desired that any part of the 
cemetery should be consecrated, to obtain a private Act authorising 
its establishment. 

Altogether between thirty and forty Acts of the kind, besides 
amending Acts, have been passed (r). The Acts passed since 1847 


k) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65),s. 89; and see p. 519, post. 

l) Ibid., ss. 58, 59; and see zbid., s. 62, and the provisions of the Railways 
Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), ss. 140—160, as thereby 
incorporated. See pp. 523 et seq., post. 

(m) Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 154, 
incorporated with the Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), as 
stated in the preceding note; and see pp. 524, 525, post. 

n) Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 143. 

i Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 60; and see p. 523, 
post. 

(p) See pp. 525 et seq., post. 

(q) See Cowley (Lord) v. Byas (1877), 5 Ch. D. 944, C. A. In that case it was 
assumed, as had been decided by Mauins, V.-C., in Greenwood v. Wadsworth 
(1873), L. R. 16 Eq. 288, that actual interment in a private cemetery within a 
certain distance of a dwelling-house was prohibited by s. 9 of the Burial Act, 
1855 (18 & 19 Vict. c. 128); but the correctness of this decision is generally 
doubted. See note (p), p. 464, ante. 

(r) Che first Act of the kind appears to be the statute 2 &3 Will. 4, c. cx., passed 





Part VIII.—PRIVATE CEMETERIES. 


all incorporate the Cemeteries Clauses Act, 1847 (s), with some 
modifications and additions; and the earlier Acts contain provisions 
of the same character as those in that Act. 


1069. A company maintaining a cemetery under a local Act of 
the usual type are the ‘‘ occupiers ” of the cemetery, including parts 
thereof consisting of plots conveyed to purchasers for graves, 
and liable to be rated as such (t). They are also “owners” of the 
land within statutes such as the Metropolis Management Acts and 
the Public Health Acts, for the purposes of which “owner ’’ is defined 
in effect as meaning the person receiving the rack-rent of the 
premises, or who would receive the rack-rent if the premises were 
let at a rack-rent, and are liable to statutory burdens imposed on 
‘“‘owners ”’ of land by such statutes accordingly (a). 

If a cemetery company receive lump sums in any year by 
way of commutation of annual payments for keeping graves in 
repair, such lump sums are assessable to income tax under 
Sched. A, No. 8, r. 3, of the Income Tax Act, 1842 (6), as being 
part of the annual profits of the company (c). 


1070. Acemetery company must provide for the due registration 
of burials in their cemetery (d). 


1071. Where under any local Act fees on interments in any 
burial ground of any parish other than a burial ground maintained 
by a burial authority are payable to the churchwardens of such 
parish, or to any trustees or other persons, for the purpose of 
enabling them to pay an annuity or stipend to the incumbent or 
minister, the fees which under any Act relating to any cemetery 
company would on the interment in the cemetery of any company 
of any body brought from such parish be payable to such incumbent 
or minister are payable to the said churchwardens, trustees, or 
persons, and any surplus of such fees which may remain in their 
hands after payment of such annuity or stipend is payable to such 
incumbent or minister (e). 


to authorise the formation of Kensal Green Cemetery, and the last the statute 
18 &19 Vict. c. clix. 

(s) 10 & 11 Vict. c. 65. This Act, which is incorporated not only with a 
certain number of private Acts, but also with the Public Health (Interments) 
Act, 1879 (42 & 43 Vict. c. 31) (as to which see pp. 506 ef seq., ante), is discussed 
at pp. 514 et seg., post. The Act applies only when expressly incorporated with 
some subsequent Act, differing in this respect from some of the other ‘‘ clauses ”’ 
Acts. 

(t) R. v. St. Mary Abbot's, Kensington (Inhabitunts) (1840), 12 Ad. & EL. 
824; R. v. Abney Park Cemetery Co. (1873), L. BR. 8 Q. B. 515. 

(a) St. Giles, Camberwell, Vestry v. London Cemetery Co., [1894] 1 Q. B. 
699 (liability of frontagers to contribute to the expenses of paving new streets 
under the Metropolis Management Acts). 

(b) 5 & 6 Vict. c. 35. See title Income Tax. f 

(c) Paisley Cemetery Co., Lid. v. Reith (Surveyor of Taxes) (1898), 63 J. P. 
806. But it might be otherwise if the company contracted to set aside the 
lump sum and apply the interest. arising therefrom in keeping the graves in 
order (zbid.). 

(d) See p. 559, post. 

(c) Burial Act, 1852 (15 & 16 Vict. c.85), s. 50, as extended by the Burial 
Act, 1853 (16 & 17 Vict. c. 134), s. 7, and restricted by the Burial Act, 1900 
(63 & 64 Vict. c. 15), s. 12, and Sched. IT. 
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Part IX.—The Cemeteries Clauses Act, 1847. 


Sect. 1.—Application and Construction of Act. 


1072. The Cemeteries Clauses Act, 1847 (f), which was passed, 
like other ‘clauses’ Acts, with the object of providing a statutory 
code which could be applied in particular cases by special legis- 
lation, is in force only where and so far as it is incorporated with 
some subsequent Act. Its clauses, where and as so incorporated, 
are to be read with the clauses of the incorporating Act as one 
Act (g). 

The Act has been incorporated with all the local Acts authorising 
the establishment of cemeteries subsequently passed (hk); it is 
also incorporated with the Public Health (Interments) Act, 1879 (4), 
and thus applies, subject to important modifications made by 
legislation subsequent to the Act of 1879, to cemeteries provided 
by local authorities under that Act (x). 

Like the other ‘‘ clauses” Acts passed about the same time, the 
Act of 1847 contains:a number of groups of clauses each with a 
heading stating generally the subject-matter with which the clauses 
therein comprised deal; and parts of the Act may be incorporated 
by reference to such headings (I). 


1073. Besides definitions of a formal character (m), the Act of 
1847 contains the following definitions (n), to which it 1s necessary 
to refer :— 

‘“‘ Special Act” is defined as meaning the incorporating Act. 

“Prescribed” is in effect defined as meaning prescribed by the 
special Act. 

“The lands” is defined as meaning the lands by the special Act 
authorised to be taken or used for the purposes thereof. 

“The company ”’ is defined as meaning the person by the special 
Act authorised to construct the cemetery. | 

“The cemetery’ is defined as meaning the cemetery or burial 
ground, and the works connected therewith, by the special Act 
authorised to be constructed. 

In the ensuing account of the provisions of the Act, the language 
of the Act is followed, so that the above expressions must be under- 
stood to be used in accordance with the above definitions. 





(7) 10 & 11 Vict.c.65. 

(9) Ivid., 8.1. The section is wordy, but seems to mean no more than is 
stated in the text. 

(h) See pp. 512, 513, ante. 

(i) 42 & 48 Vict. c. 31. 

(k) As to such cemeteries generally, see pp. 506 ez seq., ante. 

(1) Cemeterics Clauses Act, 1847 (10 & 11 Vict. c. 65), 8. 5. 

(m) Tho oxpressions defined in addition to those mentioned in the text are 
‘‘nerson,” ‘‘lands,” ‘‘month,” ‘ superior courts,” ‘‘oath,” ‘« Established 
Church,” “county,” ‘‘ justice,” “two justices,” and ‘‘ quarter sessions.” The 
Act also contains provisions of the usual kind as to the construction of 
words importing the singular or plural and words importing the masculino 
gonder. 

(x) Llid., 58. 2, 3. 





Part [X.—THE CEMETERIES CLAUSES ACT, 1847. 


Sor. 2.—Making of Cemetery (0). 


1074. Where by the special Act. the company are empowered, for 
the purpose of making the cemetery, to take or use lands other- 
wise than with the consent of the owners and occupiers thereof, 
they are, in exercising the power so given to them, subject to the 
provisions and restrictions contained in the Act of 1847 and the 
Lands Clauses Consolidation Act, 1845 (p), and are to make to the 
owners and occupiers of and all other parties interested in any lands 
taken or used for the purposes of the special Act, or injuriously 
affected by the construction of the works thereby authorised, full 
compensation for the value of the lands so taken or used, and for all 
damage sustained by such owners, occupiers, or other parties, by 
reason of the exercise as regards such lands of the powers vested 
in the company by the Act of 1847 or the special Act, or any Act 
incorporated therewith, and, except where otherwise provided by the 
Act of 1847 or the special Act, the amount of such compensation 
is to be determined in manner provided by the Lands Clauses Con- 
solidation Act, 1845 (q), for determining questions of compensation 
with regard to lands purchased or taken under the provisions thereof ; 
and all the provisions of the Act of 1845 are applicable to determine 
the amount of such compensation, and to enforce payment or other 
satisfaction thereof (r). 


1075. Provision is made for the correction by a certificate of 
justices of omissions and errors in the special Act as regards lands 
described therein as intended to be taken, and for the proof of 


such certificates (s). s 


1076. The company may not sell or dispose of any land which 
has been consecrated or used for burial, or make use of such 
land for any purpose other than such as is authorised by the Act 
of 1847 or the special Act or any Act incorporated therewith (t). 


1077. No part of the cemetery may be constructed nearer to any 
dwelling-house than the prescribed distance, or if no distance is 
prescribed, 200 yards, except with the consent in writing of the 


owner, lessee, and occupier of such house (a). The distance is to 


(0) Ss. 6—17 of the Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), are 
headed ‘‘ With respect to the Making of the Cemetery.” 

(p) 8 & 9 Vict. c. 18. See further, title CompuLsory PURCHASE AND 
COMPENSATION. 

(q) Ibid. . 

(r) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 6. 

(s) Ibid., ss. 7, 8. 

(¢) Lbid.,s.9. As to the application of the section in the case of a local 
authority acquiring land for the purposes of the Public Health (Interments) 
Act, 1879 (42 & 48 Vict. c. 81), see p. 508, ante. 

(a) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 10. In the case of 
a cemetery under the Public Health (Interments) Act, 1879 (42 & 48 Vict. 
c. 31), the prescribed distance is now 100 yards (Burial Act, 1906 (6 Edw. 7, 
c. 44), s. 2). The prohibition is against construction of the cemetery, and not, 
hike the corresponding prohibition in the case of a burial ground under the 
Burial Acts (as to which see p. 464, ante), against interment. 
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BURIAL AND CREMATION. 


be measured from the walls of the dwelling-house, not from the 
boundary of the curtilage adjoining the house (b). 


1078. The company may build upon any land which by the special 
Act they are authorised to use for the purposes of the cemetery 
such chapels for the performance of the burial service as they think 
fit, and may lay out and embellish the grounds of the cemetery as 
they think fit (c). 


1079. The company, upon any land purchased by them under 
the Act of 1847 or the special Act, or any Act incorporated there- 
with, may make new roads to the cemetery, or widen or improve 
any existing roads thereto, which they think fit; but they may not 
widen or improve any private road without the consent of the 
owner thereof, or any public road without the consent of the 
persons in whom the management of the road is vested by law (d). 
The company and the owners or persons having the management 
of any such road may enter into such agreements as they think 
fit for enabling the company to widen or improve any such road, 
and for maintaining the same (e). 


1080. Every part of the cemetery is to be inclosed by walls or 
other sufficient fences of the prescribed materials and dimensions, 
and, if no materials or dimensions be prescribed, by substantial 
walls or iron railings of the height of eight feet at least (/). 


1081. The company are to keep the cemetery and the buildings 
and fences thereof in complete repair, and in good order and con- 
dition, out of the moneys to be received by them by virtue of the 
Act of 1847 and the special Act (q). 


1082. In the exercise of the powers by the Act of 1847 and the 
special Act granted to the company they are to do as little damage 
as can be, and are to make full compensation to all parties inte- 
rested for all damage sustained by them through the exercise of 
such powers (h). 





(b) Wright v. Wallasey Local Board (1887), 18 Q. B. D. 783. 

(c) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s.11. As to chapels 
in the case of a cemetery provided under the Public Health (Interments) Act, 
1879 (42 & 48 Vict. c. 31), see p. 509, ante. 

(d) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), ss. 12, 13. 

(e) Ibid., s. 14. j 

) Ibid., 8. 15. This provision does not apply to a burial ground provided 
under the Public Health (Interments) Act, 1879 (42 & 43 Vict. c. 31) (Burial 
Act, 1900 (63 & 64 Vict. c. 15), s. 10). 
(g) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 16. 
(h) Ibid., 8.17. In the case of a company with whose special Act the Act of 
1847 is incorporated, compensation under this section would apparently, in the 
absence of provisions to the contrary in the special Act, be assessable and 
recoverable before justices (subject to appeal to quarter sessions) under the 
provisions of the Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20) (as 
to which see note (m), p. 524, post), incorporated with the Act of 1847 bys. 62 
of that Act. See, however, iletcher v. Birkenhead Corporation, [1907] 1 K. B. 
205, C. A., whore it appears to have been assumed that the machinery of the 
Lands Clauses Acts was applicable to the assessment of compensation under 
8. 12 of the Waterworks Clauses Act, 1847 (10 & 11 Vict. c. 17), the provisions of 
whichas to compensation correspond closely with those of s. 17 of the Cemeteries 








~ 


Part IX.—THE CEMETERIES CLAUSES Act, 1847. 


Secr. 3.—Prevention of Nuisances (i). 


1083. The company are required to provide for the proper 
drainage of the cemetery, and are enabled, subject to obtaining 
certain consents, to connect their drains with sewers; and the 
provisions of the Waterworks Clauses Act, 1847 (k), as to breaking 
up streets to lay pipes, are applied for this purpose ((). 

Penalties recoverable by action are imposed on the company if 
they cause or permit streams etc. to be fouled by offensive matter 
from the cemetery, and the company are also expressly declared 
liable in damages in such case to any person entitled to use the 
water (m). 


Sect. 4.—Burials in the Cemetery (n). 


1084. The bishop of the diocese in which the cemetery is situated 
. may, on the application of the company, consecrate any portion 
of the cemetery set apart for the burial of the dead according to the 
rites of the Established Church, if he is satisfied with the title of 
the company to such portion, and thinks fit to consecrate such 
portion; and the part which is so consecrated is (subject to the 
provisions of the Burial Laws Amendment Act, 1880(0) ) to be used 
only for burials according to the rites of the Established Church (p). 
The company are to define by suitable marks the consecrated 
and unconsecrated portions of the cemetery (q). 


Clauses Act, 1847 (10 & 11 Vict. c. 65). In the case of a cemetery under the 
Public Health (Interments) Act, 1879 (42 & 43 Vict. c. 31), it may be, in view 
of the incorporation of that Act with the Public Health Act, 1875 (388 & 39 Vict. 
c. 55), that the machinery of the Act of 1875 (ss. 179—181) 1s applicable with 
regard to compensation under s. 17. of the Act of 1847. 

(i) Ss. 18—22 of the Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), are 
headed ‘‘ With respect to preventing Nuisance from the Cemetery.” 

(k) 10 & 11 Vict. c. 17, ss. 28—34. As to these sections, see title WATER 
Suprty. The procedure with regard to the assessment and recovery of 
compensation, damages, and penalties under these provisions of the Water- 
works Clauses Act, 1847, as incorporated with the Cemeteries Clauses 
Act, 1847 (10 & 11 Vict. c. 65), is, in the absence of provisions to the contrary 
in the special Act, regulated by the provisions of the Railways Clauses Con- 
solidation Act, 1845 (8 & 9 Vict. c. 20), ss. 140—160, incorporated with the 
Cemeteries Clauses Act, 1847, by s. 62 of that Act. See note (m), p. 524, post. 
In the case of a cemetery under the Public Health (Interments) Act, 1879 
(42 & 43 Vict. c. 31), however, it may be, in view of the incorporation of that 
Act with the Public Health Act, 1875 (38 & 39 Vict. c 55), that the machinery 


of the Act of 1875 1s applicable to these matters instead of that of the Railways 


Clauses Consolidation Act, 1845. 

(7) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), ss. 18, 19. 

(m) Ibid., ss. 20—22. The company might also be liable to proceedings 
under the Rivers Pollution Prevention Acts and at common law. As to the 
liability at common law, see Ballard v. Tomlinson (1885), 29 Ch. D. 115, C. A. ; 
Womersley v. Church (1867), 17 L. T. 190; and generally, titles NUISANCE; 
WATERS AND WATERCOURSES. 

(n) Ss. 28—39 of the Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 68), 
are headed ‘‘ With respect to Burials in the Cemetery.” 

(0) 43 & 44 Vict. c. 41; and see pp. 424 et seq., ante. 

(p) Cemeteries Clauses Act, 1847(10 & 11 Vict. c. 65), s. 23. As to the 
consecration of a portion of a cemetery under the Public Health (Interments) 
Act, 1879 (42 & 43 Vict. c. 31), see p. 509, ante. 

(q) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 24. 
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BURIAL AND CREMATION. 


1085. The company are to build within the consecrated part of 
the cemetery, and according to a plan approved by the bishop of 
the diocese, a chapel for the performance of the burial service 
according to the rites of the Established Church (r). 


1086. No body buried in the consecrated part of the cemetery 
may be removed from its place of burial without the like authority 
as is by law required for the removal of any body buried in the 
churchyard belonging to a parish church (s). 


1087. The company are from time to time, with the approval of 
the bishop of the diocese in which the cemetery is situated, to 
appoint a clerk in holy orders to officiate as chaplain in the con- 
secrated part of the cemetery; and such chaplain is to be licensed 
by, and is subject to the jurisdiction of, the bishop, and the bishop 
has power to revoke any such licence and to remove such chaplain 
for any cause which appears to him reasonable (¢). 

The chaplain is when required, unless prevented by sickness or 
other reasonable cause, to perform the burial service over all bodies 
brought to be buried in the consecrated part of the cemetery which 
are entitled to be buried in consecrated ground according to the 
rites and usage of the Established Church (a). 


1088. Any clerk in holy orders of the Established Church, not 
being prohibited by. the bishop nor under ecclesiastical censure, at 
the request of the executor of the will of any deceased. person or 
any other person having the charge of the burial of the body of 
any deceased person, and with the consent of the chaplain for the 
time being of the cemetery, or if there be no chaplain with the 
consent of the bishop, may perform the burial service over the body 
in the consecrated part of the cemetery (0). 


1089. The company, out of the moneys to be received by virtue 
of the Act of 1847 and the special Act, are to allow the chaplain 
such a stipend as is approved of by the bishop of the diocese in 
which the cemetery is situated; and there are provisions for the 
payment of the stipend half-yearly, for the apportionment of the 
stipend in the case of a broken half-year, and for the recovery of 
the stipend by action (c). 


(r) Cemeteries Clauses Act, 1847 (10 & 11 Vict.-c. 65), s. 25. This provision 
does not apply to a cemetery under the Public Health (Interments) Act, 1879 
(42 & 43 Vict. c. 31) (Burial Act, 1900 (63 & 64 Vict. c. 15), s. 2 (4)). ‘As to 
chapel Seep rTE in such a cemetery, see p. 509, ante. 

(3) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 26. As to 
disinterment, see pp. 553 et seq., post. 

(t) Ibid., 5.27. The power of a burial authority acting under the Public 
Health (Interments) Act, 1879 (42 & 43 Vict. c. 31), to appoint a chaplain under 
this section was taken away bys. 7 of the Burial Act, 1900 (63 & 64 Vict. c. 15). 
As to the performance of the burial service in the consecrated part of a 
cemetery under the Act of 1879, sce p. 510, ante, 

(a) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), 8.28. See the preceding 


te. 
a Ibid., 8.29. As to the application of the section to cometeries under the 
Public Ioalth (Interments) Act, 1879 (42 & 43 Vict. c. 31), see note (b), pp. 610. 
oll, ante. 

(c) Lbid., ss. 30, 31. See note (t), supra. 





Part IX.—THE CEMETERIES CLAUSES Act, 1847. 


1090. There are special provisions for the registration of burials 
in the cemetery (d), which will be noticed later. 


1091. The company may, with the consent of the chaplain for the 
time being, from time to time appoint a clerk to assist in performing 
the service for burials in the consecrated part of the cemetery, and 
allow to such clerk such stipend as they think proper out of the 
moneys to be received by virtue of the Act of 1847 and the special 
Act, and they may remove such clerk at their pleasure (e). 


1092. The company may set apart the whole or a portion of the 
unconsecrated part of the cemetery as a place of burial for the bodies 
of persons not being members of the Established Church, and may 
allow such bodies to be buried therein, subject to such regulations 
as the company appoint (/). 


1093. The company may allow, in any chapel built within the 
unconsecrated part of the cemetery, a burial service to be performed 
according to the rites of any church or congregation other than the 
Established Church by any minister of such church or congregation 
duly authorised by law to ofticiate in such church or congregation, 
or recognised as such by the religious community or society to which 
he belongs (g). . 


1094. The company may appoint gravediggers and other servants 
necessary for the care and use of the cemetery, and may pay them 
such wages and allowances as they think fit out of the moneys 
to be received by virtue of the Act of 1847 and the special Act, and 
may remove them or any of them at pleasure (i). 


1095. The company are to make regulations for ensuring that all 
burials within the cemetery are conducted in a decent and solemn 
manner (2). | 


1096. No body may be buried in any vault under any chapel of 
the cemetery, or within fifteen feet of the outer wall of any such 
chapel (&). 


(d) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), ss. 32, 33; and see 


pp. 559, 560, post. 

(e) [bid., s. 84. It seems that a local authority maintaiing a cemetery 
under the Public Health (Interments) Act, 1879 (42 & 48 Vict. c. 31), may 
appoint a clerk under this section notwithstanding that they no longer have 
power to appoint a chaplain. Payment of a stipend, however, to such clerk, 
though not in terms forbidden by ss. 5 and 7 of the Burial Act, 1900 (62 & 63 Vict. 
c. 15), is in opposition to the principles of those sections. 

(f) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 35. As to the 
unconsecrated part of a cemetery under the Public Health (Interments) Act, 
1879 (42 & 48 Vict. c. 31), see p. 509, ante. 

(g) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s, 36. As to chapel 
accommodation in the case of a cemetery under the Public Health (Interments) 
Act, 1879 (42 & 43 Vict. c. 31), see p. 509, ante. 

(h) Cemeteries Clauses Act; 1847 (10 & 11 Vict. c. 65), 3. 37. <A bye-law, 
made by a cemetery company under provisions in their special Act, prohibiting 
the admission of a discharged servant into the cemetery, and authorising 
_the removal of such person if found within the cemetery, is not unreasonable 
(Martin v. Wyatt (1883), 48 J. P. 215). 

(7) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 38. 

(k) Lbid., s. 39. 
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BURIAL AND CREMATION. 


Sgcr. 5.—Haclusive Rights of Burial, Monuments, Inscriptions ete. (1). 


1097. The company may set apart such parts of the cemetery as 
they think fit for the purpose of granting exclusive rights of burial 
therein, and they may sell either in perpetuity or for a limited time, 
and subject to such conditions as they think fit, the exclusive right 
of burial in any parts of the cemetery so set apart or the right of 
one or more burials therein, and they may sell the right of placing 
any monument or gravestone in the cemetery or any tablet or 
monumental inscription on the walls of any chapel or other building 
within the cemetery (m). 


1098. The company are to cause a plan of the cemetery to be 
made upon a scale sufficiently large to show the situation of every 
burial-place in all the parts of the cemetery so set apart, and in 
which an exclusive right of burial has been granted; and all such 
burial-places must be numbered, and such numbers entered in a 
book, which must contain the names and descriptions of the several 
persons to whom the exclusive right of burial in any such place of 
burial has been granted by the company; and no place of burial, 


with exclusive right of burial therein, may be made in the cemetery 


Form of 
grant. 


Register of 
grants, 


Grant is per- 
sonal estate. 


without the same being marked out in such plan, and a correspond- 
ing entry made in the book. The plan and book are to be kept by 
the clerk of the company (n) 


‘1099. The grant of the exclusive right of burial in any part of the 
cemetery, either in perpetuity or for a limited time, and of the right 
of one or more burials therein, or of placing therein any monument, 
tablet, or gravestone, may be made in the form scheduled to the Act 
of 1847, or to the like effect, and where the company are not incor- 
porated it may be executed by the company or any two or more of 
them (0). 


1100. A register of all such grants is to be kept by the clerk to the 
company, and within fourteen days after the date of any such grant 
an entry or memorial of the date thereof and of the parties thereto, 
and also of the consideration for such grant, and also a proper 
description of the ground described in such grant, so as the situation 
thereof may be ascertained, is to be made by the clerk in such 
register. ‘he register may be perused at all reasonable times by 
any grantee or assignee of any right conveyed in such grant upon 
payment of the prescribed sum, or if no sum be prescribed, one 
shilling, to the clerk of the company (7). 


1101. The exclusive right. of burial in any such place of burial is, 
whether granted in perpetuity or for a limited time, to be considered 


(2) Ss. 40--51 of the Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), are 
headod ‘‘ With respect to exclusive Rights of Burial, and Monumental Inscrip- 
tions, in the Cometery.” 

(m) Ibid., 8. 40. 
(n) Ibid., 8. 41. 

(0) 1bid., 8. 42, and Schedule. For form of grant, see Encyclopadia of 
Forms, Vol. LJ., p. 146. 

(p) Ibid., 8. 43. 





Parr IX.—TuHE CEMETERIES CLAUSES ACT, 1847. 


as the personal estate of the grantee, and may be assigned in his 
lifetime or bequeathed by his will (q). 

Every such assignment made in the lifetime of the assignor is to 
be by deed duly stamped, in which the consideration is to be duly 
set forth, and may be in the form scheduled to the Act of 1847, or 
to the like effect (7). | 

The assignment is within six months after the execution thereof 
if executed in Great Britain or Ireland, or within six months after 
the arrival thereof in Great Britain or Ireland if executed elsewhere, 
to be produced to the clerk of the company, and an entry or 
memorial of such assignment is to be made in the register by 
the clerk of the company, in the same manner as that of the 
original grant; and until such entry or memorial, no right of 
burial is acquired under any such memorial (s). 

An entry or memorial of the probate of every will by which the 
exclusive right of burial within the cemetery is bequeathed, and, in 
case there be any specific disposition of such exclusive right of 
burial in the will, an entry of such disposition, is within six 
months after the probate of the will to be made in the register, in 
the same manner as that of the original grant; and until such 
entry, no right of exclusive burial is acquired under the will (d). 

For every entry or memorial of a grant, assignment, or probate 
as above mentioned there is payable to the clerk of the company 
such sum as the company think fit not exceeding the prescribed 
sum, or if no sum be prescribed, the sum of two shillings and 
sixpence (a). 


1102. No body may be buried in any place wherein the exclusive 
right of burial has been granted by the company, except with the 
consent of the owner for the time being of such exclusive right of 
burial (b). | _ 


1103. No such grant as has been mentioned gives the right to 
bury within the consecrated part of the cemetery the body of any 
person not entitled to be buried in consecrated ground according 
to the rites and usage of the Established Church, or to place 
any monument, gravestone, tablet, or monumental inscription 
respecting any such body within the consecrated part of the 
cemetery (c). 


(q) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 44. If the grant 
be made to the grantee and his heirs, it 1s doubtful whether this section would 
have any operation. Semble the right would be exercisable according to the 
terms of the grant (Matthews v. Jeffery (1880), 6 Q. B. D. 290). 

(r) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 45, and Schedule. 
For form of assignment, see Encyclopedia of Forms, Vol. III., p. 146. 

(s) Ibid., s. 46. Semble, the last word of this provision should be ‘‘ assign- 
ment,’ not ‘‘ memorial,” to carry out the obvious intention of the section. 

(t) Ibid., s. 47. . 

(a) Ibid., ss.43,46,47. The case of a grantee dying intestate does not appear 
to have been considered. If in such a case there were numerous next of kin, 
considerable difficulty would arise as to who was the ‘‘ owner”’ under s. 48. 

(b) Ibid., s. 48. 

{c) Ibid., s. 49. 


3 8 
H.L.—TII, ~ 
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BURIAL AND CREMATION. 


1104. The company may take down and remove any gravestone, 
monument, tablet, or monumental inscription which has been placed 
within the cemetery without their authority (d). 


1105. The bishop of the diocese in which the cemetery is situated 
and all persons acting under his authority have the same right 
and power to object to the placing, and to procure the removal, 
of any monumental inscription within the consecrated part of the 
cemetery as he by law has to object to or procure the removal of 
any monumental inscription in any church or chapel of the Estab- 
lished Church, or the burial ground belonging to such church or 
chapel, or any other consecrated ground (e). 


Sect. 6.—Payments to Incumbents and Parish Clerks (f). 


1106. The company are, on the burial of every body within the 
consecrated part of the cemetery, to pay to the incumbent for the 
time being of the parish or ecclesiastical district from which the 


body has been removed for burial such sums, if any, as are . 


prescribed for the purpose in the special Act (g). 

Detailed provisions are made requiring the company to keep 
records to enable the amounts due to the several incumbents to be 
ascertained; requiring that such records shall be open to inspection 
by such incumbents; requiring the company on demand to furnish 
half-yearly accounts of the sums due to such incumbents; providing 
for the payment of the sums due half-yearly, on or within one 
month after March 25 and September 29, in each case to the 
person who was incumbent on March 25 or September 29 or his 
representatives; rendering the amounts so payable recoverable by 
action; and providing that an incumbent or the representatives of 
an incumbent receiving sums that accrued during a preceding 
incumbency shall account for the sums that so accrued to the 
preceding incumbent or his representatives (h). 


1107. The company are on the burial of every body in the 


consécrated part of the cemetery, except where the body is buried 


(2d) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 50. But they may not 
remove a monument the erection of which they have authorised on the ground that 
it has not been paid for (Sims v. London Necropolis Co. (1885), 1 T. L. R. 584). 

(e) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 51. As to the 
jurisdiction of the ordinary over inscriptions in churches and churchyards, see 

. 418, ante. 
(7) Ss. 52—57 of the Act are headed ‘‘ With respect to Payments to Incumbents 
of Parishes or Ecclesiastical Districts, and to Parish Clerks.” 

(g) Ibid., 8.52. This section and ss. 53—57 are inapplicable in the case of 
a cemetery under the Public Health (Interments) Act, 1879 (42 & 43 Vict. c. 
31), as no payments to incumbents or parish clerks are prescribed by that Act. 
As to the fees payable to incumbents for services rendered in such cemeteries, see 
pp. 479, 480, 510, ante. Where there is a provision in a special Cemetery Act 
for the payment of a fee to the incumbent of the parish or ecclesiastical district 
from which a body has been removed for burial in the cemetery, the incumbent 
of an ecclesiastical district constituted after the passing of such Act has been 
held entitled to the fee to the exclusion of the incumbent of the mother parish 
(Vaughan v. South Metropolitan Cemetery Co. (1860), 1 John. & IL. 256; Bowyer 
v. Stantial (1878), 8 Ex. D. 314, 0. A.). 

(h) Cemotcries Clauses Act, 1847 (10 & 11 Vict. c. 65), ss. 53—56. Seo 
note (7), supra. 
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at the expense of any parish, or ecclesiastical district, or union of 
parishes for the relief of the poor, to pay to the parish clerk of the 
parish or ecclesiastical district from which such body has been 
removed for burial, if he held the office of parish clerk of such 
parish or ecclesiastical district at the time of the passing of the 
special Act, such sum, if any, as is prescribed for that purpose in 
the special Act (2). 


Sxor. 7.—Protection of the Cemetery. 


1108. Every person who wilfully destroys or injures any building, 
wall, or fence, belonging to the cemetery, or destroys or injures any 
tree or plant therein, or who daubs or disfigures any wall thereof, or 
puts up any bill therein or on any wall thereof, or wilfully destroys, 
injures, or defaces any monument, tablet, inscription, or grave- 
stone within the cemetery, or does any other wilful damage therein, 
and every person who plays at any game or sport, or discharges 
firearms, save at a military funeral, in the cemetery, or who wilfully 
and unlawfully disturbs any persons assembled in the cemetery for 
the purpose of burying any body therein, or who commits any 
nuisance in the cemetery, is liable to a penalty not exceeding £5, 
which is payable to the company (f). 


Srot. 8.—Accounts. 


1109. The company are every year to cause an account to be 
prepared showing the total receipt and expenditure of all moneys 
levied by virtue of the Act of 1847 or the special Act for the year 
ending December 81, or some other convenient day in each year, under 
the several distinct heads of receipt and expenditure, with a state- 
ment of the balance of such account certified by the chairman of 
the company and duly audited, and are to send a copy of the same, 
free of charge, to the clerk of the peace for the county in which the 
cemetery is situated on or before the expiration of one month from 
the day on which the account ends. The account is to be open to 
public inspection on payment of one shilling for every inspection. 
If the company omit to prepare or send such an account as above 
stated, they are liable to a penalty of £20(J). 


Sect. 9.—Recovery of Penalties, Damages ete. 


1110. Penalties under the Cemeteries Clauses Act, 1847, for the 
recovery of which no other provision 1s made, are recoverable in a 


(i) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65),s.57. See note (9), p. 522, 
ante. ; 

(k) Ibid., ss. 58, 59. These sections, which are headed ‘‘ With respect to the 
Protection of the Cemetery,” are incorporated with the Burial Act, 1852 (15 & 16 
Vict. c. 85) (see s. 40), and apply accordingly to burial grounds under the 
Burial Acts as well as to cemeteries to which the Act of 1847 applies generally. 
As to the recovery of the penalties and of compensation for damage done to 
property of the company by the offender, and as to the summary arrest of the 
offender, see infra. 

(0) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 60. The section, which 
is headed ‘‘ With respect to the Accounts to be kept by the Company,’’ would 
appear to apply, mutatis.mutandis, to a local authority maintaining a cemetery 
under the Public Health (Interments) Act, 1879 (42 & 43 Vict. c. 31), as:'there 
is no enactment to the contrary. As to the recovery of the penalty, see infra. 
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summary way (m); and any officer or agent of the company and 
all persons called by him to his assistance may seize and detain 
any person who has committed an offence against the Act of 1847 
or the special Act, and whose name and residence are unknown to 
such officer or agent, and convey him with all convenient despatch 
before a justice (7). 


1111. The company must publish the short particulars of the 
several offences for which any penalty is imposed by the Act of 
1847 or the special Act, or by any bye-law of the company affecting 
other persons than the shareholders, officers, or servants of the 
company, and of the amount of every such penalty, and must cause 
such particulars to be painted on a board or printed upon paper and 
pasted thereon, and must cause such board to be hung up or affixed 
on some conspicuous part of the principal place of business of the 


(m) The provisions of the Railways Clauses Consolidation Act, 1845 (8 & 9 
Vict. c. 20), with respect to the recovery of damages not specially provided for 


and of penalties, and to the determination of any other matter referred to justices, 


are incorporated with the Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), 
and the special Act by s. 62 of the Act of 1847. The provisions of the Act of 
1845 in question are contained in ss. 140—161 of that Act, of which ss. 146, 147, 
151, 155, 161, and in part ss. 145, 150, 153, and 157, have been repealed as being 
superseded by provisions in the Summary Jurisdiction Acts or otherwise obsolete 
(Statute Law Revision Act, 1875 (88 & 39 Vict. c. 66), s. 1 and Schedule ; Sum- 
mary Jurisdiction Act, 1884 (47 & 48 Vict. c. 43), s.4 and Schedule; Statute 
Law Revision Act, 1892 (55 & 56 Vict. c. 19), s. 1 and Schedule). Under the 
unrepealed sections (as to which see title MaGIsTRATES) compensation etc., for 
the determination and recovery of which no other provision is made, is assess- 
able, and, subject to the provisions of the Summary Jurisdiction Acts as to 
the recovery of civil debts (see Hast London Waterworks Co. v. Charles, [1894] 
2 Q. B. 7380; &. v. Kerswill, [1895] 1 Q. B. 1), recoverable, before two justices, 
subject to an appeal to quarter sessions; and penalties are recoverable before 
two justices, subject, again, to an appeal to quarter sessions. The Cemeteries 
Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 64, however, expressly enables a 
magistrate, having by law authority to act alone in lieu of two justices, so to 
act for the purposes of that Act. 

There is some doubt as to the applicability of these provisions’ in the case of 
a cemetery under the Public Health (Interments) Act, 1879 (42 & 43 Vict. c. 31), 
for the provisions are many of them expressed to apply only where other pro- 
vision is not made by the special Act or enactments incorporated therewith ; 
and such other provision might be regarded as made in the case of a cemetery 
under the Act of 1879 by the Public Health Act, 1875 (388 & 389 Vict. c. 55), 
with which that Act 1s incorporated. Again, s. 6 of the Public Health Acts 
Amendment Act, 1907 (7 Edw. 7, c. 53), might be construed as substituting to 
some extent at least the provisions of the Act of 1875 for those of the Act of 
1845. Moreover, the provision ins. 316 of the Act of 1875 that all penalties 
incurred under the provisions of any Act incorporated with that Act shall be 
recovered and applied in the same way as penalties incurred under that Act 
may perhaps apply to penalties under the Act of 1847 as incorporated with the 
Act of 1879. As to the recovery of penalties under the Act of 1875, see ss, 251, 
253, and 254 of that Act, and title PuBLIc HEALTH ETO. 

(n) Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 154, as 
incorporated with the Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65). The 
section provides that ‘‘ such justice shall proceed with all convenient despatch 
to the hearing and determining of the complaint against such offender.” The 
justice cannot, however, it seems, act alone, unless indeed such justice may 
be said to have ‘‘ by law,” z.e. by this section, authority to act in lieu of two 
justices, as procecdings under the Act are required to be before two justices. 
See note (m), supra 
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company; and where any such penalties are of local application 
must cause such board to be affixed in some conspicuous place in 
the immediate neighbourhood to which such penalties are applicable 
or have reference ; and such particulars are to be renewed as often 
as the same or any part thereof is obliterated or destroyed, and 
no such penalty is recoverable unless it has been published and 
kept published as thus required (0). Penalties recoverable in a 
summary way are imposed on persons pulling down or injuring 
such notice boards or obliterating the matter thereon (p). 


Sect. 10.—Miscellaneous. 


1112. Provision is made securing, under penalties, that copies of 
the special Act shall be kept at the office of the company and at 
the office of the clerk of the peace, and persons interested are given 
rights to inspect such copies (q). 7 


1118. Nothing in the Cemeteries Clauses Act, 1847, is to be 
deemed to exempt the company from any general Act relating to 
burials in towns or populous places passed in the same session of 
Parliament in which the special Act is passed or in any future 
Session (7). 


Part X.—Closed and Disused Burial 
Grounds. 


Srct. 1.—Closing of Burial Grounds and Prohibitions against 
opening New Burial Grounds. 


1114. No new burial ground or cemetery, parochial or non- 
parochial, may be provided and used in the metropolis or within 
two miles of any part thereof without the previous approval of the 
Local Government Board (s). 

Elsewhere the opening of any new burial ground in any city or 
town or within any other limits without the previous approval of 
the Local Government Board may be prohibited by Order in 
Council; and where such an Order has been made no new burial 
ground or cemetery, parochial or non-parochial, may be provided 
and used in such city or town or within such limits without such 
previous approval (¢). 


(0) Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), 8. 148. See 
note (m), p. 524, ante. 

(p) Ibid., s. 144. 

(g) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), ss. 66, 67. 

(r) Ibid., s. 68. 

(s) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 9, as amended by the substitution 
of the Local Government Board for a Secretary of State by the Burial Act, 
1900 (68 & 64 Vict. c. 15), s.4 and Sched. I. As to the meaning of ‘‘ metro- 
polis” for the purposes of the Burial Acts, see pp. 445, 446, ante. 
- (é) Burial Act, 1858 (16 & 17 Vict. c. 134), ss. 1, 6, as amended by the sub- 
stitution of the Local Government Board for a Secretary of State by the Burial 
Act, 1900 (68 & 64 Vict. c. 15), s. 4 and Sched. I. 
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An addition to an existing burial ground is a “new burial ground” 
within the above prohibitions; but the approval of the Local 
Government Board is not essential to the validity of a contract 
entered into by a burial authority for the purchase of land for a 
burial ground within an area to which such a prohibition extends, 
for the mere purchase of the land is not in itself the ‘provision ”’ 
of a burial ground (a). 


1115. Subject to certain exceptions (b), an Order in Council 
may be made ordering that, after a time mentioned in the Order, 
burials in any part or parts of the metropolis, or in any city or 
town outside the metropolis, or within any other limits outside 
the metropolis, or in any burial grounds or places of burial (either 
within or without the metropolis) shall be discontinued wholly 
or subject to any exceptions or qualifications mentioned in the 
Order (c). 

It is unlawful after the time mentioned in an Order in Council 
for the discontinuance of burials to bury the dead in any church, 
chapel, churchyard, or burial-place, or elsewhere, within the 
limits to which the Order extends, or in the burial grounds or 
places of burial (as the case may be) in which burials have’by the 
Order been ordered to be discontinued, except as by statute or in 
the Order excepted. Every person who buries or acts or assists in 
the burial of any body contrary to this provision is guilty of a 
misdemeanour (d), and is also liable to a penalty on summary 
conviction (é). | 

It is, however, not forbidden to deposit an urn containing the 
ashes of a cremated body in a church in which burials have been 
ordered to be discontinued, and in a proper case a faculty may be 
obtained for that purpose (/). - 


1116. After the time from which burials in any place of burial of 
any parish in the metropolis are required by Order in Council to be 
discontinued, the body of any parishioner or inhabitant of that 
parish may not be buried in any burial ground in the metropolis 
belonging to any other metropolitan parish save where the body of 
any of the family or relatives of the deceased has been buried there, 
and the relatives or other persons having the care and direction of 
the funeral signify a desire on that account that the deceased should 
also be buried there (such burial ground not being closed for burials 
under the Burial Acts). Any person having the care or control of 


(a) Ward v. Portsmouth Corporation, [1898] 2 Ch. 191, C. A., approved in Re 


Bosworth and Gravesend Corporation, [1905] 2 K. B. 426, 0. A., per Co~tins, M.R., 
at p. 434. 

(6) See pp. 527 ef seq., post. 

(c) Burial Act, 1852 (15 & 16 Vict. c. 85), 5.2; Burial Act, 1853 (16 & 17 
Vict. c. 134), 8.1. The sections apply to the metropolis and to the rest of the 
country respectively. The Act of 1853 (except ss. 7 and 8 thereof) 1s declared 
inapplicable to the metropolis by s. 9. As to the meaning of the ‘‘ metropolis” 
for the purposes of the Burial Acts, see pp. 445, 446, ante. 

(d) Burial Act, 1852 (15 & 16 Vict. c. 85), 8.4; Burial Act, 1853 (16 & 17 
Vict. c. 134), 8. 3. 

(ec) Burial Act, 1855 (18 & 19 Vict. c. 128), 8. 2. 

(f) Le err, [1894] P. 284. 
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.any burial ground who knowingly authorises or permits a burial 
therein contrary to this provision 1s guilty of a misdemeanour (g). 


. 1117. The making of an Order in Council for the discontinuance 
of burials, or prohibiting the opening of new burial grounds, is 
authorised only upon the representation of the Local Government 
Board (h) that, for the protection of the public health, burials in 
any part or parts of the metropolis or in any city or town etc. 
outside the metropolis or in any burial grounds or places of burial 
should be discontinued, or that the opening of any new burial 
ground in any city or town etc. should be prohibited, as the case 
may be. — 

Notice of the representation and of the time when it will be 
taken into consideration by the Privy Council is to be published 
in the London Gazette, and affixed on the doors of the churches or 
chapels of the parishes in which any burial grounds or places of 
burial affected by the representation are situate, or on some other 
conspicuous places within the parishes (or, in the case of the 
metropolis, the part or parts of the metropolis) affected by the 
representation, one month at least before the representation is so 
considered ; and no such representation is to be made in relation 
to the burial ground of any parish until ten days’ previous notice 
of the intention to make such representation has been given in the 
case of a metropolitan parish to the incumbent and the vestry 
clerk of the parish, or in the case of a parish outside the metropolis 
to the incumbent and vestry clerk or churchwardens of the parish (2). 


1118. Orders in Council may from time to time be made postponing 
the time appointed by any Order in Council for the discontinuance 
of burials, or otherwise varying any Order in Council made under 


the Burial Acts, whether the time thereby appointed for the dis- 


continuance of burials thereunder or other operation of such Order 
may or may not have arrived (hk). 


1119: The provisions above referred to do not extend to prevent 
the interment in St. Paul’s Cathedral or in Westminster Abbey of 
the body of any person where a written permit under the royal 
sign manual is granted for such interment ((): 

No such Order in Council as has been mentioned is to be 
deemed to extend to any burial ground (either within or without 
the metropolis) of the people called Quakers, or of the persons of 
the Jewish persuasion, used solely for the burial of the bodies of 
such people and persons respectively, unless the same be expressly 





(g) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 5. As to the meaning of the 
‘‘ metropolis ” for the purposes of the Burial Acts, see pp. 445, 446, ante. 

(2) Substituted for a Secretary of State by the Burial Act, 1900 (63 & 64 Vict. 
c. 15), s. 4 and Sched. I. 

(i) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 2; Burial Act, 1853 (16 & 17 
Vict. c. 134), s. 1. Whether the provisions as to notice to the churchwardens 
are affected by the transfer of the civil functions of churchwardens by and 
under the Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 6 (1) (b) (and 
see s. 33), 1s uncertain. 

(k) Burial Act, 1855 (18 & 19 Vict. c. 128), 8. 1. 

(/) Burial Act, 1852 (15 & 16 Vict. c. 83), s. 8. 
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mentioned in such Order; and nothing in the Burial Acts is to 
prevent the burial in any such burial ground in which for the time 
being interment is not required to be discontinued of the bodies of 
such people and persons respectively. 

No such Order in Council is to be deemed to extend to any non- 
parochial burial ground being the property of a private person, 
unless the same be expressly mentioned in the Order (m). 

Where an exclusive right of burial in a part of land given 
under the Consecration of Churchyards Act, 1867, for addition to 
a consecrated churchyard has, in pursuance of that Act, been 
reserved to the donor, such part may not be included in any Order 
in Council for closing the churchyard to which it belongs, but it 
may be closed under a separate Order founded on a special report 
that the ground is in such a state as to render further interments 
therein prejudicial to the public (n). 

The provisions above mentioned do not authorise an Order 
in Council to be made for the discontinuance of burials in any 
of the cemeteries mentioned in Sched. B to the Burial Act, 1852, 
or in any cemetery established under a special Act of Parliament, 
or in any burial ground or cemetery provided with the approval of 
a Secretary of State or of the Local Government Board, as the case 
may be, under the Burial Acts (0). - 


1120. Where by virtue of any faculty legally granted, or by usage 
or otherwise, there was at the passing of the Burial Act, 1852, or 
the Burial Act, 1853, as the case may be, any right of interment in 
or under any church or chapel affected by an Order in Council 
under the Burial Acts, or in any vault of any such church or 
chapel, or of any churchyard or burial ground affected by such an 
Order in Council, and where any exclusive right of interment in any 
such burial ground had been purchased or acquired before the passing 
of such Act, the Local Government Board may, on being satisfied 
that the exercise of the right will not be injurious to health, grant 
a licence for the exercise of such right, subject to such con- 
ditions and restrictions as they may think fit; but there are 
provisions preventing such licence from operating to enlarge the 
right (py). The owners in fee of a closed burial ground have no 


(m) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 3; Burial Act, 1853 (16 & 17 


Vict. c. 134), s. 2. 

(x) Consecration of Churchyards Act, 1867 (80 & 31 Vict. c. 183), s. 11; and 
see pp. 441, 442, ante. 

(0) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 7; Burial Act, 1853 (16 & 17 
Vict. c. 134), 8. 5, as amended by the substitution of the Local Government 
Board for a Secretary of State by the Burial Act, 1900 (63 & 64 Vict. c. 15), s. 4 
and Sched. I. The saving in s. 7 of the Act of 1852 refers to the cemeteries 
mentioned in Sched. B to the Act, most of which were established by special 
Acts; that in s. 5 of the Act of 1853 refers to ‘‘any cemetery established under 
the authority of any Act of Parliament.”? The last-cited words were held in 
R.v. Manchester Justices (1855), 5 HE. & B. 702, to be confined to cemeteries 
established under special Acts. The saving for cemeteries provided with the 
sanction of a Secretary of State (now the Local Government Board) is expressed 
in each section as applying to cemeteries to be ‘‘ hereafter” provided with such 
sanction. 

(pv) Burial Act, 1852 (15 & 16 Vict. c. 85), 5.6; Burial Act, 1853 (16 & 17 
Vict. c, 134), s, 4, as amended by the substitution of the Local Government 
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right to interfere with any vaults in which such a right of burial 
may possibly be exercised or to do any act by which the exercise of 
such right in the future may be prevented (q). 


1121. As an Order in Council closing a burial ground may be 
varied by a subsequent Order (7), it follows that such an Order, however 
absolute in terms, does not extinguish, but merely suspends, any 
trusts upon which the land is held for a burial ground (s).. Nor is 
the property in a burial ground so closed altered by the Order, and 
if any part of such ground is acquired under the Lands Clauses 
Acts, and the purchase-money is paid into court in accordance 
with those Acts, the court will order payment of the dividends 
accruing to the persons who, but for the Order, would be entitled 
to the burial fees (¢). The assessment of the purchase-money in 
such a case must be based upon the bare value of the land as a 
closed burial ground, and not upon any augmentation of value by 
reason of the secularisation of the land (a). 


1122. Where an Order in Council has been issued for the dis- 
continuance of burials in any churchyard or burial ground, the 
burial board (or authority having the powers of a burial board) or 
(subject to what is said below) the churchwardens, as the case may 
be, are to maintain such churchyard or burial ground of any parish 
in decent order, and to do the necessary repair of the walls and 
other fences thereof; and the costs and expenses are to be repaid by 
the overseers upon the certificate of the burial board (or authority 
having the powers of a burial board) or (subject to what is said 
below) of the churchwardens, as the case may be, out of the poor 
rate of the parish or place in which such churchyard or burial 
ground is situate, unless there is some other fund legally chargeable 
with such costs and expenses (0). 

In a rural parish having a parish council, however, if and as 
soon as the churchwardens issue a certificate in order to obtain 
repayment of their expenses out of the poor rate, their obligations 
in the matter pass to the parish council (c) ; and the provisions in 
this behalf may be applied, mutatis mutandis, to a rural parish not 


Board for a Secretary of State by the Burial Act, 1900 (63 & 64 Vict. c. 15), 
s. 4 and Sched. I. 

(q) Moreland v. Richardson (1857), 24 Beav. 33. 

(r) Under the Burial Act, 1855 (18 & 19 Vict. c. 128), s.1; and see p. 527, ante. 

(s) Re St. Pancras Burial-ground (1866), L. R. 3 Eq. 178. 

(t) As being, within s. 70 of the Lands Clauses Consolidation Act, 1845 (8 & 9 
Vict. c. 18), the party who would for the time being have been entitled to the 
rents and profits of the land (Re St. Pancras Burial-ground, supra ; Campbell 
v. Liverpool Corporation (1870), L. R. 9 Eq. 579; Hu parte Liverpool (Rector) 
(1870), L. R. 11 Eq. 15; He parte St. Martin’s, Birmingham (Rector) (1870), 
L. R. 11 Hq. 23); and see title COMPULSORY PURCHASE AND COMPENSATION. 

(a) Stebbing v. Metropolitan Board of Works (1870), L. R. 6 Q. B. 37. 

(0) Burial Act, 1855 (18 & 19 Vict. c. 128), 5.18; R.v. St. Mary, Islington, 
Vestry (1890), 25 Q. B. D. 523, where a vestry (in whom the functions of 
overseers were vested by a local Act) authorised certain repairs to a closed 
churchyard, and one of the churchwardens, having entered into contracts by 
which he made himself personally responsible for the expense, wrote to the 
vestry asking for the necessary money before the work was begun, and it was 
held that the vestry were liable to pay the money, and that the letter was a 
sufficient ‘ certificate.” 

(c) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 6 (1) (b). 
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SecT.1. having a parish council by an order of the county council conferring 
Closing of the powers of a parish council in the matter on the parish meet- 


Burial —_—ing (d), or to an urban parish or a parish in the county of London, 

Grounds py an order of the Local Government Board conferring such powers 

ete, on the urban authority or some other representative body, or on 
the metropolitan borough council, as the case may be (e). 

In the case of a churchyard the obligation in question falls on 
the churchwardens or parish council etc. as successors of the 
churchwardens, notwithstanding that the churchyard is within the 
area of a burial board or authority with the powers of a burial 
board, and the expenses are payable out of the poor rate of the 
parish in which the churchyard is locally situate, notwithstanding 
that it may be the churchyard of some other parish (/). 

The obligation does not extend to a private burial ground (g). 

Powers of 1123. An urban authority constituted a burial board may repair 
wan tyas ond uphold the fences surrounding any burial ground which has 
eee | been discontinued as such in their jurisdiction, or take down 


ground. such fences and substitute others in lieu thereof. They are required 
to take the necessary steps for preventing the desecration of such 

burial ground and placing it in a proper sanitary condition, and 

may make bye-laws (subject to the provisions of the Public Health 

Act, 1875 (h)) for the preservation and regulation of all burial 

grounds within their jurisdiction. 

Their expenses in the matter may be defrayed out of any rates . 

authorised to be levied by any urban authority constituted a burial 


board (i). 
Disposal of 1124. When unconsecrated land or buildings is or are vested in 
see trustees, under a local Act or otherwise, for the purposes of a cemetery 


trustees for Or burial ground, and burials in the cemetery or burial ground are, 
purposes of by Order in Council under the Burial Acts, ordered to be wholly or 
closed ground. partially discontinued, the trustees are empowered, with the sanction 

of the Local Government Board (3), to lease or sell any part of the 

cemetery or burial ground in which no interment has taken place. 
Applicationof If the property was held in trust for a parish the proceeds are 
Proceeae: applicable, after discharging incumbrances and‘ any debts properly 





d) See Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 19 (10). 

€) ay, oo s. 33; London Government Act, 1899 (62 & 63 Vict. c. 14), 
6. 16 (1) (c). 

(f) RB. v. Bishop Wearmouth Burial Board (1879), 5 Q. B. D. 67, where it was 
also held that consecrated ground provided (otherwise than by a burial authority) 
for a parochial burial ground is a churchyard for the purpose of s. 18 of the 
Burial Act, 1855 (18 & 19 Vict. c. 128), although situate ata distance from the 
church. In the case of a burial ground declared by or under the Church Build- 
ing Acts to be part of the parish for which it is provided, though locally beyond 
the confines thereof (see p. 440, ante), special questions may arise as to the rates 
applicable to its maintenance when closed. 

(9) 2. v. St. John, Westgate, Burial Board (1862), 2 B. & S. 703. 

(h) 38 & 39 Vict.c. 55. See ss. 182—186. 

(i) Local Government Act, 1858, Amendment Act, 1861 (24 & 25 Vict. c. 61), 
gs. 21, re-enacted in Public Health Act, 1875 (88 & 39 Vict. c. 55), Sched. V., 
Part TTI. As to the ways in which urban authorities may be constituted burial 
boards, see pp. 484, et seq., ante. 

(7) Substituted for a Secretary of State by the Burial Act, 1900 (63 & 64 Vict. 
ec. 15), s. 4 and Sched. I. 
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incurred by the trustees in their fiduciary capacity, for the benefit of 
the parish as the vestry direct (k). Ifthe property was held in trust 
for private persons, the proceeds are, after the discharge of incum- 
brances etc., to be distributed among the cestwis que trustent (). 


1125. The vestry, or body with the powers for this purpose of 
the vestry (m), of any parish in which a burial ground closed by 
Order in Council, and not belonging to the parish, is situate, may, 
by resolution at a meeting called for the purpose, purchase the 
same; and such burial ground will thereafter belong to the parish, 
subject to all conditions affecting the burial grounds of that parish (n). 


1126. Where a burial ground in which interment is discontinued 
under the Burial Acts belongs to a parish other than that in which 
it is locally situate the incumbent and churchwardens of the former 
parish may, with the consent of the vestry, or persons possessing 
the powers of vestry for ecclesiastical purposes of or in such parish, 
and of the bishop, convey any chapel belonging to such parish 
situate in or attached to such burial ground, and the site thereof, 
to trustees named by the incumbent and churchwardens of the 
parish within which the same is situate, with the consent of the 
vestry, or persons possessing the powers of vestry of or in such 
parish for ecclesiastical purposes, and of the bishop, upon such 
trusts and subject to such conditions for and on behalf of the 
last-mentioned parish, and with such provision for the appoint- 
ment of new trustees, as to the bishop may seem proper. Such 
conveyance is effectual to pass all the estate and interest vested in 


(k) Subject to the exception created by the Local Government Act, 1894 (56 


& 57 Vict. c. 73), s. 7 (3), and to exceptions immaterial with reference to the Burial 
Acts, the civil functions of the vestry of a rural parish are now vested by ss. 6 (1) (a) 
and 19 (4) of the Act of 1894 in the parish council, or, if there is no parish council, 
in the parish meeting. The powers of the vestry which in a rural parish are 
vested in the parish council may, in the case of an urban parish, be vested in the 
urban authority or m some other representative body by order of the Local 
Government Board under s. 38 of the Act of 1894. In London parishes other than 
the City the civil functions of the vestry are now vested in the metropolitan 
borough councils under the London Government Act, 1899 (62 & 63 Vict. c. 14), s. 4. 

(2) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 24. The section is very elaborate ; 
its main provisions only are stated in the text. The power of the vestry under 
this section to direct the application of such rents or proceeds is not ‘a power 
of the vestry which relates to the affairs of the church” nor “an interest of the 
vestry in church property ’’ within the London Government Act, 1899 (62 & 63 
Vict. c. 14), s. 28, and such power was therefore transferred from the vestry to 
the metropolitan borough council, to whom its general powers and duties were, 
under ibid., s. 4, transferred (Westminster Corporation vy. St. George's, Hanover 
Square (Rector), 28rd June, 1908, per WARRINGTON, J., not yet reported, but noted 
(1908) 72 J. P. Jo. 316, where it was assumed that the word ‘‘parish”’ in the 
section meant a parish according to the interpretation of that term in the Burial 
Act, 1852 (15 & 16 Vict. c. 85), s. 52 (as to which see p. 448, ante), and would not, 
therefore, include a new or district parish, or a district not coinciding with a parish). 

(m) See note (A), supra. 

(n) Burial Act, 1857 (20 & 21 Vict. c. 81), s.8. There appears to be nothing 
to authorise expenditure out of the rates on a purchase under the section ; nor 
18 any provision made as to the persons to whom the conveyance is to be made, 
though a vestry, being unincorporate, are incapable of taking the legal estate 
in land. The latter difficulty might, however, probably be got over by taking 
the conveyance to trustees, and is obviated where the functions of the vestry 
have been transferred to a corporate body. 
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any persons in trust or in behalf of the parish to which such 
chapel and site belong; and after the execution of the conveyance 
all obligation on such last-mentioned parish or any trustees or 
others on behalf thereof to repair such chapel, or to pay any 
stipend to the minister thereof, or otherwise in relation to or in 
connection with such chapel, ceases (0). 


Szot. 2.—Building wpon Disused Burial Grounds. 


1127. The erection of any buildings upon a disused burial ground, 
except for the purpose of enlarging a church, chapel, meeting- 
house, or other place of worship, is prohibited by statute (p), 
except where the burial ground has been sold or disposed of under 
the authority of any Act of Parliament (q), or where a faculty 


(o) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 51. No expenditure out of the 
rates is authorised by the section, and, that being so, it seems that the powers 
of the vestry under it can in no case be powers in relation to any expense or 
rate within the provisions of s.7 (3) of the Local Government Act, 1894 (56 & 57 
Vict. c. 73), referred to in note (4), p.531, ante. If so, the powers of the vestry 
under the section, being clearly for ecclesiastical purposes, are not affected by 
any of the enactments mentioned in that note. 

(p) Disused Burial Grounds Act, 1884 (47 & 48 Vict. c. 72), 5.3. There is 
no statutory provision as to the consequences of breach of the prohibition, and 
a person contravening it is consequently liable to indictment for misdemeanour, 
or he may be restrained by injunction in an action by the Attorney-General. 
In Boyce v. Paddington Borough Council, [1903] 1 Ch. 109, Bucktzy, J., held 
that where a building infringing the prohibition blocked the access of light to a 
house on adjoining land the owner of the house had, as a person specially 
damaged by the breach of the prohibition, a good cause of action against those 
erecting the building. On appeal ([1903] 2 Ch. 556) doubt was expressed as 
to the correctness of this holding, but decision of the point was evaded, as, after 
the case had been partly argued before the Court of Appeal, the Attorney- 
General was added as a plaintiff. The case ultimately went to the House of 
Lords (sub nom. Paddington Corporation vy. A.-G., [1906] A. C. 1), where it was 
held that there had been no contravention of the prohibition. See note (s), 
p. 533, post. 

In St. James the Less, Bethnal Green (Vicar) v. Parishioners, [1899] P. 58, 
the Consistory Court of London, notwithstanding the prohibition, granted a 
faculty, the grant of which was not opposed, for rebuilding and enlarging schools 
and a parish hall on a disused burial ground, holding that the work came within 
the saving with regard to the enlargement of a church, chapel, meeting-house, or 
other place of worship. The decision in that case was, however, in effect, over- 
ruled in London County Council v. Dundas, [1904] P. 1, where the Consistory 
Court of London refused to revoke, at the instance of the London County 
Council, a faculty issued for the erection on a disused burial ground of a hall 
for parochial purposes communicating with a church, together with vestries, 
lavatories, and a kitchen, in substitution for existing smaller buildings, on the 
ground that the work authorised was, within the meaning of the section, the 
enlargement of the church; but on appeal the Court of Arches, while holding 
that, as the faculty had been obtained without fraud and had not been appealed 
against, it could not be revoked, held that, in view of the section under con- 
sideration, the faculty was a nullity so far as the hall, lavatories, and kitchen 
were concerned. In Le St. Sepulchre, Holborn Viaduct (1903), 19 T. L. R. 728, 
the Consistory Court, following London County Council v. Dundas, supra, refused 
a faculty for the rebuilding, for the purposes of enlargement, of schools on a 
disused burial ground. As to the buildings prohibited by the section, see further 
note (8), p. 538, post. 

(q) Disused Burial Grounds Act, 1884 (47 & 48 Vict. c. 72), s. 5. In Re 
St. Saviour’s Rectory T'rustecs and Oyler (1886), 31 Ch. D. 412, the trustees of a 
disused burial ground held by them under a private Act of 1883, which gave 
them express power to soll or lot the land for building, proposed to sell the land 
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for the erection of the building was obtained before August 14, 
1884 (r). 

For the purposes of the prohibition the expression “ building ” 
includes a temporary or movable building (s); ‘and the expression 
‘disused burial ground ” means any burial ground, whether conse- 
crated or not, which has been at any time set apart for the purposes 
of interment, and is no longer used (¢) for interments, whether or not 
the ground has been partially or wholly closed for burials under 
the provisions of any statute or Order in Council (uw), and whether 
or not the ground has been lawfully set apart as a burial ground (a). 

The prohibition attaches to the whole of a site which has been 
set apart as a burial ground, whether it has ever been used for 
interments or not (b); but the site of a church which is pulled 
down is not “ground set apart for the purpose of interment,”’ 
although intramural interments have taken place in the church (c). 


Szct. 38.—Conveyance and Utilisation of Burial Grounds 
for Open Spaces. | 


1128. The owner (a) of any disused burial ground may convey th 
burial ground to, or grant any term of years or other limited 


in 1885 for building purposes; but Bacon, V.-C., held that the purchaser would 
be precluded from building by the Act of 1884, apparently considering that the 
exception in s. 5 did not apply to a sale after the Act of 1884 under an earlier 
Act. In Re Hcclesiastical Commissioners and New City of London Brewery 
Co., [1895] 1 Ch. 702, however, Nortu, J., held that a sale of a disused 
burial ground after the Act of 1884 under a scheme made pursuant to the 
Union of Benefices Act, 1860 (23 & 24 Vict. c. 142), would be a sale under the 
authority of an Act of Parliament within the meaning of s. 5 of the Act 
of 1884, and that the purchasers would consequently not be prevented by 
that Act from building on the land; and in 4.-G. v. London Parochial 
Charities Trustees, [1896] 1 Ch. 541, Strruine, J., following the decision of 
NortH, J., in preference to that of Bacon, V.-C., held that, by reason of the 
saving in s. 5, the Act of 1884 did not prohibit building on a portion of a 
disused burial ground acquired, after that Act, by a metropolitan authority for 
street improvements under the Metropolitan Paving Act, 1817 (57 Geo. 3, 
c. xxix.), which was sold by that authority as superfluous land under that Act. 

(r) Disused Burial Grounds Act, 1884 (47 & 48 Vict. c. 72), s. 4. 

(s) Open Spaces Act, 1887 (50 & 51 Vict. c. 32), s. 4, left unrepealed for this 
purpose by the Open Spaces Act, 1906 (6 Edw. 7, c. 25), s.23 and Schedule. A 
band-stand is a building within the prohibition (4.-G. v. St. Pancras Vestry 
(1893), 69 L. T. 627); but a wall to separate the ground from a street, the inner 
side of which is so built as to form an arcade or covered way for the protection 
of frescoes on that side of the wall, is not such a building (St. Botolph, 
Aldersgate Without (Vicar) v. Parishioners, [1900] P. 69), nor is a screen erected 
to prevent the acquisition of a right to light over the ground (Paddington 
Corporation v. A.-G., [1906] A. C. 1). See also note (p), p. 532, ante. 

(t) The words ‘‘no longer used” here mean no more than ‘‘not used” (Re 
Ponsford and Newport District School Board, [1894] 1 Ch. 454). . 

(wu) Disused Burial Grounds Act, 1884 (47 & 48 Vict. c. 72), s. 2, as amended 
by provisions in the Open Spaces Act, 1887 (50 & 51. Vict. ¢. 82), s. 4, left 
unrepealed by the Open Spaces Act, 1906 (6 Edw. 7, c. 25), s. 23 and Schedule. 

(a) Re Bosworth and Gravesend Corporation, [1905] 2 K. B. 426. 

(b) Re Ponsford and Newport District School Board, supra; Re Bosworth and 
Gravesend Corporation, supra. 

(c) Re Keclesiastical Commissioners and New City of London Brewery Co., supra. 

(d) The Open Spaces Act, 1906 (6 Edw. 7, c. 25), the provisions of which as 
to burial grounds form the subject-mattcr of the ensuing section, is a consoli- 
dating Act repealing and replacing, with little alteration in substance, the Open 
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interest therein to, or make any agreement with, any local authority 
within the meaning of the Open Spaces Act, 1906 (¢), for the purpose 
of giving the public access to the burial ground, and preserving the 
same as an open space accessible to the public and under the 
control of the local authority, and for the purpose of improving and 
laying out the same (/). 


1129. A local authority within the meaning of the Open Spaces Act, 
1906, may, subject to the provisions of that Act, acquire by agree- 
ment and for valuable or nominal consideration by way of payment 
in gross or of rent, or otherwise, or without any consideration, the 
freehold of, or any term of years or other limited estate or interest 
in, or any right or easement in or over, any burial ground, whether 
situate within the district of the local authority or not; and may 
undertake the entire or partial care, management, and control of 
any burial ground, whether any interest in the soil is transferred 
to the local authority or not; and for these purposes may make 
any agreement with any person or persons authorised by the Act 
or otherwise to convey or to agree with reference to any burial 
ground, or with any. other persons interested therein (9). 


1130. A local authority who have acquired any estate or interest 
in or control over any burial ground under the Act are, subject to 
any conditions under which the estate, interest, or control was so 
acquired, to hold and administer the burial ground in trust to 
allow, and with a view to, the enjoyment thereof by the public as 
an open space within the meaning of the Act (kh), and under proper 
control and regulation, and for no other purpose, and are to maintain 
and keep the burial ground in a good and decent state. 


Spaces Acts, 1877 to 1890 (40 & 41 Vict. c. 35; 44 & 45 Vict. c. 84; 50 & 51 
Vict. c. 32; 53 & 54 Vict. c. 15), as amended by s. 17 of the Commons Act, 1899 
(62 & 63 Vict. c. 30). In the Act of 1906, unless the context otherwise requires, 
‘‘owner ” used in relation to a burial ground means the person in whom the 
freehold of the burial ground is vested, whether as appurtenant or incident to 
any benefice or cure of souls or otherwise; ‘‘ burial ground” includes any 
churchyard, cemetery, or other ground, whether consecrated or not, which has 
been at any time set apart for the purpose of mterment; ‘‘disused burial 
ground”? means any burial ground wh2zsu# is no longer used for interments, 
whether or not the ground has been partially or wholly closed for burials under 
the provisions of a statute or Order in Council; ‘‘ open space”’ means any land, 
whether inclosed or not, on which there are no buildings or of which not more 
than one twentieth part is covered with buildings, and the whole or the 
remainder of which is laid out as a garden, or is used for purposes of recreation, 
or lies waste and unoccupied ; and ‘‘ building ”’ includes any temporary or moy- 
able building. The definitions of ‘‘ disused burial ground” and “ building ” 
are practically the same as those obtaining for the purposes of the Disused 
Burial Grounds Act, 1884 (47 & 48 Vict. c. 72), as to which see p. 533, ante. 
For other provisions of the Act, see title OPEN SPACES AND RECREATION GROUNDS. 

(ce) The following bodies are local authorities for the purposes of the Open 
Spaces Act, 1906 (6 Edw. 7, c. 25): the council of any county, of any 
municipal or metropolitan borough, or of any district; the Common Council of 
the City of London; and any parish council invested by order of the county 
council with the powers of the Act, or who had before the Act been invested by 
such an order with the powers of the Acts thereby repealed (ibid. ss, 1, 23 (b) ). 

(/) Ibid, s. 6. See note (d), p. 533, ante. 

(y) Lbid., 8.9. See note (d), p. 533, ante. 

(2) See note (d@), p. 533, ante. 
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The local authority may inclose it or keep it inclosed with 
proper railings and gates, and may drain, level, lay out, turf, plant, 
ornament, light, provide with seats, and otherwise improve it, and 
do all such works and things and employ such officers and servants 
as may be requisite for the above purposes, or any of them (2). 

The local authority, however, may not exercise any of the powers 
of management under the Act with reference to any consecrated 
burial ground unless and until they are authorised so to do by the 
licence or faculty of the bishop (f). 

The playing of any games or sports is not to be allowed in 
the burial ground, except that in the case of a consecrated burial 
ground the bishop by licence or faculty, and in the case of an 
unconsecrated ground the persons from whom the local authorrty 
have acquired the estate, interest, or control in or over the same, 
may expressly sanction any such use of the burial ground, and may 
specify any conditions as to the extent or nature of such use (J). 


1131. In the case of any disused burial ground, at least three 
months before removing or changing the position of any tombstone 
_ or monument, the local authority must (1) prepare a statement 
sufficiently describing by the name ‘and date appearing thereon the 
tombstones and monuments standing or being in the ground, and 
such other particulars as may be necessary, and cause the statement 
to be deposited with their clerk, and to be open to inspection by all 
persons, and (2) insert an advertisement of the intention to remove 
or change the position of such tombstones and monuments three 
times at least in some newspaper circulating in the neighbour- 
hood, and by that advertisement give notice of the deposit of the 
above-mentioned statement and of the place at which, and the hours 
within which, it may be inspected, and (8) place a notice in terms 
similar to the advertisement on the door of the church (if any) to 
which the burial ground is attached, and deliver or send by post 
a notice to any person known or believed by the local authority to 
be a near relative of any person whose death is recorded on any 
such tombstone or monument (m). 

In the case of a consecrated ground, no tombstone or monu- 
ment may be removed, or its position changed, without a licence or 
faculty from the bishop, and no application for such licence or faculty 
may be made until the expiration of one month at least after the 
appearance of the last of the advertisements. Butonan application 
for such a licence or faculty the bishop is at liberty to direct or 
sanction (n) the removal or change of position of any tombstone or 
monument, if he is of opinion that reasonable steps have been taken 
to bring the intention to effect such removal or change of 
position to the notice of some person having a family interest in 
the tombstone or monument (0). 


(«) Open Spaces Act, 1906 (6 Edw. 7, c. 25), s. 10. 
(k) Tbid.,s.11 (1)... 
(1) Lbid., s. 11 (2). 
(m) Ibid., s. 11 (8). 
(n) The words are, ‘‘ provided that on an application for a licence or facuity 
nothing shall prevent the bishop from directing” etc. : 
(0) [bid., s. 11 (4). On an application for such faculty inquiries will not be 
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A licence or faculty for the above purposes may be granted 
by the bishop of the diocese within which the consecrated burial 
ground is situated on the application of the local authority who 
have acquired any estate, interest, or control in or over the burial 
ground, and may be sranted subject to such conditions and 
restrictions as to the bishop may seem fit (p). 


1182. The powers above mentioned respecting burial grounds 
may be exercised by a local authority in respect of any burial 
grounds of a similar nature vested in them in pursuance of any 
statute or of which they are otherwise the owners (q). 


1133. No estate, interest, or right of a profitable or beneficial 
nature in, over, or affecting a burial ground, may, except with the 
consent of the person entitled thereto, be taken away or injuriously 
affected by anything done under the Open Spaces Act, 1906, without 
compensation being made for the same; and such compensation is 
to be paid by the local authority by whom the estate, interest, or 
right is taken away or affected, and is in case of difference to be 
assessed as if the same were for lands taken otherwise than by . 
agreement or injuriously affected under the Lands Clauses 
Acts (7). 


11384. A local authority may with reference to any burial 
ground in or over which they have acquired any estate, interest, or 
control under the Open Spaces Act, 1906, make bye-laws for the 
regulation thereof and of the days and times of admission thereto, 
and for the preservation of order and prevention of nuisances 
therein, and may by such bye-laws impose penalties recoverable 
summarily for the infringement thereof, and provide for the 
removal of any person infringing any bye-law by any officer of the 
local authority or police constable (s). 


1135. Local authorities may combine for the purpose of the 
exercise of the above powers (i). 


made into questions of title (Re Camden Town Burial Ground (1889), 5 T. L. R. 
311). Ifa vault be in good repair, the faculty will not allow interference there- 
with without the consent of the family ; but if in bad repair, it may sanction its 
being levelled and filled up (St. Botolph-without-Aldgate (Vicar) vy. Parishioners 
(No. 2), [1892] P. 173). 

(p) Open Spaces Act, 1906 (6 Edw. 7, c. 95), s. 11 (5). 

(q) [bid., 8. 12. 

tm) Ibid., s. 18. As to the Lands Clauses Acts, see title CoMPULSORY 
PURCHASE AND COMPENSATION. 

(s) Ibid., 8.15. The section specifies, in the case of each class of local autho- 
rity, the enactments subject to and in accordance with which the power of 
making the bye-laws is to be exercised. 

(2) li bid., 8. 16. 
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PART XI.—SUPERVISION OF BURIAL GROUNDS. 


Part Xl.—Supervision of Burial Grounds by 
Government Departments. 


Srct. 1.—Sanitary Regulation and Inspection of Burial Grounds. 


11386. The Local Government Board (a) may from time to 
time make regulations in relation to burial grounds and to places 
for the reception of bodies previously to interment provided 
under the Burial Acts for the protection of the public health 
and the maintenance of public decency; and burial authorities 
and all other persons having the care of such burial grounds and 
places for the reception of bodies must conform to and obey such 
regulations (0). 

Any person who violates or neglects or fails to comply with any 
such regulations is liable upon summary conviction to a penalty 
not exceeding £10(c). | 

The Local Government Board (d) are empowered to appoint 
and authorise persons to inspect any burial ground or cemetery, 
parochial or non-parochial, or place for the reception of bodies, to 
ascertain its state and condition, and, where regulations in relation 
thereto have been made under the powers above referred to, to 
ascertain whether such regulations have been observed and com- 
plied with. Any person having the care of any such burial ground 
or cemetery or place who obstructs any person so authorised to inspect 
it is liable on summary conviction to a penalty not exceeding £10(e). 


1137. On the representation of the Local Government Board (/) 
Orders in Council may be made ordering acts to be done by or 
under the directions of the churchwardens or such other persons 
as have the care of any vaults or places of burial for preventing 
them from becoming or continuing dangerous or injurious to the 
public health. Every such Order must be published in the London 


(a) Substituted for a Secretary of State by the Burial Act, 1900 (63 & 64 
Vict. c. 15), s. 4 and Sched. I. 

(b) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 44. The power of making regu- 
lations under this section appears to have been exercised in relation to particular 
burial grounds only. A series of model regulations issued by the Home Office, 
as reprinted in 1899, will be found in Mackenzie and Handford, Model Bye- 
laws, p. 487, and another series also issued by the: Home Office, differing in 
some important particulars from the above, is set out in Brooke Little, Law of 
Burials, 3rd _ed., p. 713. Both series deal with the fencing, draining, and 
planning of the ground, the area and registration of graves, the closing of vaults 
after burial, the burial of more than one body in one grave, the reopening of 
graves, and the depth of graves. The Local Government Board have not 
themselves issued any model regulations. 

(c) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 8. The penalty is imposed not 
only in respect of the violation etc. of the regulations in question, but also of 
‘‘any regulation imposed by this Act.” It is difficult to say what the regulations 
thus referred to are. 

(d) Substituted for a Secretary of State by the Burial Act, 1900 (63 & 64 
Vict. c. 15), s. 4 and Sched. I. , 

(e) Burial Act, 1855 (18 & 19 Vict. c. 128), s. 8. 

(/) Substituted for a Secretary of State by the Burial Act, 1900 (63 & 64 
Vict. c. 15), s. 4 and Sched. I. 
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Gazette, and the churchwardens or other persons must do or cause to 
be done all acts so ordered, and the expenses incurred in and about 
the doing thereof are to be paid out of the poor rates of the parish (9). 

The power to make such Orders in Council does not, however, 
extend to unconsecrated land which, though it has been used 
for burial, is no longer so used, and is not subject to any trust 
preventing its use for purposes other than burial; and an Order in 
Council purporting to be made under the power in question with 
regard to such land is consequently a nullity (h). 

If it appears to the Local Government Board (2), on the repre- 
sentation of a person authorised by them to inspect any vaults or 
place of burial in relation to which* such an Order in Council has 
been made, that any acts ordered by such Order to be done. by or 
under the direction of persons other than churchwardens having 
the care of such vaults or place of burial are not done within a 
reasonable time and according to the intent of the Order, the 
Board may authorise and direct the churchwardens of the parish in 
which the vaults or place of burial may be situate, or the parish 
council or other authority subject to the civil duties of such church- 
wardens (7), as the case may be, forthwith to do or complete the 
acts mentioned in the Order, or such of them as remain undone; 
and the churchwardens, parish council, or other authority must 
obey such direction, and for that purpose they and all persons 
acting under their direction have the same powers of entry and 
otherwise as if they had been directed to do such acts by the Order 
in Council, and such vaults or place of burial had been under their 
care; and any person obstructing them or removing or interfering 
with the work done by them is guilty of a misdemeanour (A). 

If the Order in Council directs any acts to be done in any church 
or churchyard, the persons thereby directed to do such acts must, 
according to the decisions of the Ecclesiastical Courts, first obtain a 
faculty permitting them to do such acts (J). 


(g) Burial Act, 1857 (20 & 21 Vict. c 81), s. 23. The first branch of the 

section provides that the Order in Council may ‘‘order such acts to be done 

. . . for preventing” etc., and is thus, as it stands, ungrammatical. Probably 
the word ‘‘such”’ should be rejected as meaningless. The section provides for 
notice before the representation of the Local Government Board is made. So 
far as it refers to churchwardens, the section should probably still be read as 
referring to these officers even in the case of parishes where the civil functions 
of the churchwardens have been transferred to a parish council or other autho- 
rity by or under the Local Government Act, 1894 (56 & 57 Vict. c. 73), ss. 6 
(1) (b), 33, since it appears to be as custodians of vaults etc. that the section 
enables duties to be imposed on them, and it isin pursuance of their ecclesiastical 
duties, in ordinary cases at least, that they are such custodians. 

(h) Loster v. Dodd (1867), L. R. 3 Q. B. 67; Jacobson v. St. Pancras Vestry 
(1880), 44 J. P. 184. 

(‘) Substituted for a Secretary of State by the Burial Act, 1900 (63 & 64 
Vict. c. 15), 8. 4 and Sched. I. 

(7) See Local Government Act, 1894 (56 & 57 Vict. c. 73), ss. 6 (1) (b), 33. 
It would seem that the duties of churchwardens under the section are in no 
case ‘‘ ccclesiastical,” so as to be reserved to them in a parish where the civil 
duties of churchwardens have been transferred by or under the Act of 1894, 
though there might possibly be some doubt upon the point in the case of a 
consecrated burial ground. 

k) Burial Act, 1859 (22 Vict. c. 1), 8. 1. 

l) St. Mary-at-Llill etc. (Rector) v. Parishioners, [1892] P. 394; St. Michael 
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1138. On the representation of the Local Government Board (m), 
Orders in Council may be made establishing regulations for the 
protection of the public health, and for the maintenance of public 
decency, in respect of all burials in common graves in any ceme- 
teries named in Sched. B to the Burial Act, 1852 (n), or in any 
cemetery established under the authority of any local Act. Every 
such Order must be published in the London Gazette, and all 
persons having the care of such cemeteries must conform to and 
obey such regulations, and any person violating or wilfully neglect- 
ing to observe the same is liable on summary conviction to a penalty 
not exceeding £10 (0). 


Srcr. 2.—Inquiries by Secretary of State. 


1139. A Secretary of State may appoint a person to inquire into 
any matter relating to the consecration of any part of a burial 
ground or the building of any chapel therein, or to the fixing, 
varying, commutation of, or compensation for, fees payable to 
ministers of religion, ecclesiastical officers, and sextons in connec- 
tion therewith, and may assign to such person remuneration not 
exceeding five ouineas a day and an allowance for expenses, payable, 
except so far as otherwise provided, out of moneys provided by 
Parliament. 

He may, however, make such order as he thinks just as to the 
payment by the burial authority or other parties of the whole or 
part of the costs of the inquiry, including such remuneration and 
expenses. Such order may direct payment to the Exchequer 
or other parties, and may be enforced as an order of the High 
Court (7p). 


Part XI1.—Burial of Poor Persons. 


1140. The expression “poor law union.” is, for the purposes of 
the present Part of this title, used to include a parish with a. 
separate board of guardians (q); the expression “union” is used to 
mean a union consisting of two or more poor law parishes under 
a board of guardians, whether such union was constituted under 
the Poor Law Amendment Act, 1884 (r), or otherwise; and the 


Bassishaw (Rector) v. Parishioners, [1893] P 238: Lee v. oie [1898] P. 
63. The authority of these decisions 18, however, very doubtful, and the 
decisions themselves are in opposition to the expressed opinion of the law officers 
of the Crown. 

(m) Substituted for a Secretary of Ptate by the Burial Act, 1900°(63 & 64 
Vict. c. 15), s. 4 and Sched. I. 

(n) 15 & 16 Vict. c. 85. | 

(o) Burial Act, 1857 (20 & 21 Vict. c. 81), s.10. The section provides for 
a being given before the representation of the Local Government Board 1s 
made 

(p) Burial Act, 1900 (63 & 64 Vict. c. 15), s. 5. 

(q) This is in accordance with the definition in the Interpretation Act, 1889 
(52 "& 53 Vict. c. 63), s. 16 (2). 

(r) This is in substance the effect of the elaborate definition of ‘‘ union ”’ in the 
Poor Law Amendment Act, 1834 (4 & 5 Will. 4, c. 76), s. 109, the definitions 
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expression ‘‘common fund” is used to include the fund out of 
which the expenses of a board of guardians for a single parish are 
paid (s). 


1141. Boards of guardians are bound, as occupiers of their work- 
houses, to provide for the burial of poor persons dying therein ; and 
there is a similar obligation on other poor law authorities in respect 
of poor persons dying in their institutions. Except in the case of 
persons dying on premises in their occupation, there appears to be 
no obligation on poor law authorities to provide for the burial of 


paupers (¢). 


1142. It is, however, lawful for a board of guardians to bury, at 
the expense of the common fund, the body of any poor person 
which may be within their poor law union (a). 

The enactment conferring this power on the guardians contains 
provisions as to the place where the burial is to take place, the effect 
of which is not quite clear, but under which it seems that, subject 
to certain enactments providing that, for the purposes of burial, 
paupers dying in workhouses and other poor law institutions are to 
be regarded in some cases as dying elsewhere, and to some excep- 
tions introduced by later legislation (6), the burial ought in general 
to take place in the churchyard or other consecrated burial ground 
of the parish etc. where the death occurred (c). 


in which are applicable to the interpretation of the various Poor Law Amend- 
ment Acts referred to in the present part of the article. 

(s) This is in accordance with the modern practice, though not sanctioned by 
any general statutory definition. 

¢) R. v. Stewart (1840), 12 Ad. & El. 773. The enactments referred to later 
conferring powers on boards of guardians for the burial of paupers are all 
expressed as enabling enactments; and there appears to be nothing imposing 
a legal obligation on the guardians to avail themselves of those powers. 

As to the duties of guardians of the poor in general, see title Poor Law. 

(a) Poor Law Amendment Act, 1844 (7 & 8 Vict. c. 101), s. 31; Union 
Chargeability Act, 1865 (28 & 29 Vict. c. 79), s. 1. 

b) See pp. 541, 542, post. - | 

c) The Poor Law Amendment Act, 1844 (7 & 8 Vict. c. 101), s. 31, after 
providing that it shall be lawful for the guardians to bury the body of any 
poor person which may be within their union or parish, and making provision 
(now superseded as to parishes in unions) for charging the expense on the poor 
rate of the parish to which the person in question ‘‘may have been chargeable, 
or in which he may have died, or otherwise in which such body may be,” con- 
tinues as follows: ‘‘and unless the guardians, in compliance with the desire 
expressed by such person in his lifetime, or by any of his relations, or for any 
other cause, direct the body of such poor person to be buried in the churchyard 
or burial ground of the parish to which such person has been chargeable (which 
they are hereby authorised to do), every dead body which the guardians or any 
of their officers duly authorised shall direct to be buried at the expense of the 
poor rates shall (unless the deceased person, or the husband or wife or next of 
kin of such deceased person, have otherwise desired,) be buried in the church- 
yard or other consecrated burial ground in or belonging to the parish, division 
of parish, chapelry, or place in which the death may have occurred.” Tho 
question of the effect of this obscure language is now further complicated by the 
fact that since the Union Chargeability Act, 1865 (28 & 29 Vict. c. 79), the 
chargeability of paupers has become a chargeability to the union as a whole, 
and not to any particular parish therein. Ins. 2 of the Poor Law Amendment 
Act, 1850 (13 & 14 Vict. c. 101), it should be added, under which guardians are 
empowered to provide and contribute to the provision of burial grounds and to 








Part XII.—BURIAL OF PooR PERSONS. 


Where guardians or any of their officers duly authorised in that 
behalf undertake, or contribute money or other aid towards, the 
burial of a poor person, and the burial cannot take place in the 
parish where, according to the provisions above referred to, the 
same would have been required to take place, by reason of the public 
burial ground of such parish having been closed and no other 
provided, or where, in consequence of the crowded state of such 
burial ground, the guardians are of opinion that the burial of such 
dead body therein would be improper, it is lawful to bury the body 
in a public burial ground (some part of which has been consecrated) 
of or in some other parish as near as conveniently may be to the 
first-mentioned parish (d). 


1143. There are provisions under which, for the purposes of the 
burial of paupers dying in a workhouse, the workhouse is in many 
cases to be considered as situate in a parish other than that in 
which it is actually situate. Under these provisions, if the work- 
house belongs to a parish not in union, and the pauper was charge- 
able to that parish, the workhouse is, for the purposes of the 
pauper’s burial, to be considered as situate in that parish; and 
if the workhouse belongs to a union, and the pauper resided in the 
union before removal to the workhouse, the workhouse (is, for the 
purposes of the pauper’s burial, to be considered as situate in 
the parish in which the pauper last so resided. The effect of the 
provisions in other cases is very doubtful (e). 

If a union is comprised in any school or asylum district, the 
death of a pauper in the school or asylum of such district is for 
the purposes of burial to be deemed to have taken place in the 


bury paupers dying in the workhouse therein, there is a saving, evidently 
intended to refer to the provisions of the Act of 1844, above quoted, for ‘‘ the 
obligation now imposed by law upon the guardians to bury the dead body of 
such poor person elsewhere, in case the deceased person, or the husband, or 
wife, or next of kin of such deceased person, shall have so requested.”’ 

(d) Poor (Burials) Act, 1855 (18 & 19 Vict. c. 79), s.1. Although it may be 
lawful for the guardians to bury the body in a neighbouring parish, there is no 
express obligation upon the incumbent and churchwardens or upon the burial 
authority of such parish to allow the interment to take place in the parish 
churchyard or burial ground. 

(ec) The Poor Law Amendment Act, 1844 (7 & 8 Vict. c. 101), s. 56, provides 
that, for the purposes of the burial of the poor, the workhouse of any union or 
parish and every district school of a school district constituted under that Act 
shall be considered as situated in the parish to which each poor person to be 
buried is or has been chargeable; and s.10 of the Union Chargeability Act, 
1865 (28 & 29 Vict. c. 79), provides that, ‘‘ for the purposes of the burial of any 
poor person dying in the workhouse of any union, such workhouse shall be 
considered as situated in the parish in the’ union where such poor person resided 
last, previously to his removal to the workhouse.” The provisions of s.'10 of 
the Act of 1864, no doubt, in cases where they are applicable, override those of 
s. 56 of the Act of 1844, but the provisions of the last-named section still apply 
where the workhouse belongs to a parish not.in union, and also, it would 
seem, where the workhouse belongs to a union, but the provisions of s. 10 of the 
Act of 1865 are incapable of application, e.g., in the case of the death of a child 
born in the workhouse and dying there without having left it. The provisions 
of s. 56 of the Act of 1844 are, however, difficult of application in the case of a 
union now that paupers are chargeable to the union as a whole, and not to a 
particular parish. With regard to the provisions of the section as to district 
schools, see infra. 
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parish of the union from which such pauper was sent to such 
school or asylum, or to the workhouse of the union, as the case 
may be, and the charges of the burial must be borne by the common 
fund of the union(f). This provision is confined to the case of a 
pauper sent from a union as distinguished from a parish not in 
union (g). There are, however, provisions under which the death 
in a district school, or in an asylum of a district founded under the 
Metropolitan Poor Act, 1867, of a pauper sent from a parish not in 
union, is in most, if not all, cases to be deemed, for the purposes of 
burial, to have taken place in that parish, and under which the 
expenses of burial fall on that parish (h). 


1144. In all cases of burial under the direction of guardians 
under the powers above referred to, the fees payable by the custom 
of the place where the burial may be, or by statute, are to be paid 
by the guardians for the burial of each such body to the person or 
persons who by such custom or statute are entitled to receive the 
same (2). 


. 1145. A board of guardians may pay the costs of the burial of 
any poor person dying out of the limits of their poor law union 
who was at the time of the death in receipt of relief from them (j). 
And they may, when necessary, pay the expenses of the burial 
of any idiotic pauper sent by them to a public asylum or establish- 
ment for idiots under the Poor Law Amendment Act, 1868, and of 
any idiotic, imbecile, or insane pauper sent by them under that Act 
to the workhouse of another union or parish (h). 


1146. In the event of the death of any pauper having in his 
possession or belonging to him any money or property, the 
guardians of the union or parish wherein such pauper dies may 
reimburse themselves the expenses incurred by them in and about 
the burial of such pauper (/); and the cost of burying any poor 


(f) Divided Parishes and Poor Law Amendment Act, 1876 (39 & 40 Vict. 
ce. 61), s. 21. 

( Y Ibid., s. 44, incorporates the definitions in the Poor Law Amendment Act, 
1834 (4 & 5 Will. 4, c. 76), 8.109, and ‘‘union” in the Act of 1876, therefore, 
seems clearly not to include a parish not in union. 

(h) Poor Law Amendment Act, 1844 (7 & 8 Vict. c. 101), s. 56; Metro- 
politan Poor Act, 1867 (30 & 31 Vict. c. 6), ss. 24, 32. As tos. 56 of the Act of 
1844, see note (e), p. d41, ante. Ss. 24and 32 of the Act of 1867 provide that with 
reference to burial an asylum under that Act shall, in reference to each inmate, 
be deemed to be in the union or parish from which the inmate was sent, and that 
the expenses incurred by the managers in or about the burial of the inmates 
shall be separately charged to the unions or parishes from which the inmates 
are sent. ‘These provisions of the Acts of 1844 and 1867 are, no doubt, over- 
ridden by those of s. 21 of the Act of 1876 cited in note (/), supra, in cases 
coming within that section, but appear to be still operative in other cases. 

(¢) Poor Law Amendment Act, 1844 (7 & 8 Vict. c. 101), s. 31 ; Poor (Burials) 
Act, 1855 (18 & 19 Vict. c. 79), 8. 1. 

J) Poor Law Amendment Act, 1849 (12 & 13 Vict. c. 103), s. 17. 

k) Poor Law Amendment Act, 1868 (31 & 32 Vict. c. 122), s. 13. 

!) Poor Law Amendment Act, 1849 (12 & 18 Vict. c. 103), 8. 16. The 
section, after provisions to tho effect, bricfly, that where a pauper has any 
money or valuable security for money the guardians of the union or parish to 








—— 
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person by or under the direction of any guardians is recoverable in 
like manner and from the same parties as the cost of any relief 
(if given to such person when living) would have been recover- 
able (m). The guardians are not preferential creditors of the 
deceased pauper for such expenses, and the pauper’s executor may 
accordingly retain a debt due to him from the pauper’s estate 
before satisfying the claim of the guardians (n). 

Administration of the effects of a pauper who is buried by the 
guardians may be granted to a nominee of the guardians on the 
footing that they are creditors for the expenses of such burial (0). 


1147. It is unlawful for any officer connected with the relief of 
the poor to receive any money for the burial of the body of any 
poor person which may be within the parish, division of parish, 
chapelry, or place in which the death may have occurred, or to act 
as undertaker for personal gain or reward in the burial of any such 
body, or to receive any money from any dissecting school, or school 
of anatomy, or hospital, or from any person to whom any such body 
may be delivered, or to derive any personal emolument whatever 
for or in respect of the burial or disposal of any such body. A 
breach of this prohibition 1s punishable on summary conviction by 
a penalty not exceeding £5 (p) 


1148. Where the guardians of any parish or union are possessed 
of land suitable for the purposes of a burial ground, and the Local 
Government Board consent to the same being appropriated to the 
reception of the dead bodies of any poor persons whom the 
guardians are authorised or required by law to bury, the ordinary 
may, if he see fit, consecrate the whole or a part of such land for 
burial purposes, and after consecration the guardians may law- 
fully direct any such dead body to be buried therein (q). 


which he is chargeable may take and appropriate so much of the money or pro- 
duce of the security, or recover the same as a debt, as will reimburse them for 
their expenditure on his relief during the preceding year, enacts that, ‘‘in the 
event of the death of any pauper having in his possession or belonging to him 
any money or property, the guardians ... may reimburse themselves the 
expenses incurred by them in and about the burial of such pauper, and in and 
about the maintenance of such pauper at any time during the twelve months 
previous to the decease.” In Laver v. Botham & Sons, [1895]1Q. B. 59, the 
opinion was expressed that the provisions for the appropriation of money etc. 
in the first branch of the section cannot be read into the second, andg that the 
effect of the second branch is merely to make the guardians ordinary creditors 
for the expenses there referred to. The guardians appear, it should be added, 
to be in the position of ordinary creditors in respect of relief given to a pauper 
independently of the section. See the cases cited in note (0), infra, and Birkenhead 
Union Guardians v. Brookes (1906), 95 L. T. 359. 

(m) Poor Law Amendment Act, 1849 (12 & 13 Vict. c. 103), 8.17. As to the 
recovery of the cost of relief given to paupers, see title Poor Law. 

(n) Laver v. Botham & Sons, supra. | 

(0) See Cleaver v. M‘Kenna (1865), 35 L. J. (p. & M.) 91; Re Reeves (1890), 55 
J.P. 24; Re Lillicrap (1891), 55 J. P. 825 ; Windeatt v. Sharland (1871), L. RB. 
2P. & D. 217, 266. , 

(p) Poor Law Amendment Act, 1844 (7 & 8 Vict. c. 101), s. 31. The prohibi- 
tion appears to be of general character, though it is enacted in the form of a 
proviso to the section, the first part of which gives the guardians the powers 
for the burial of paupers referred to p. 540, ante. 

(g) Burial Act, 1857 (20 & 21 Vict: c. 81), s. 6. 
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Parr XII. The land so consecrated must not thenceforth be used for any 
Burial of other purpose than for burials according to the rites of the Church 
Poor of England (7), and is to be kept in decent order ; and the fences 
Persons. thereof, and any building or other erection thereon or adjoining 
Use of landso thereto used for the performance of the burial service, are to be 
consecrated. maintained by the guardians out of their common fund. But the 
guardians are not authorised to direct the body of any poor person 

to be buried in such grounds who, or whose husband, wife, or next 

of kin, shall, by letter addressed to the master of the workhouse or 

otherwise, have expressly desired burial to take place elsewhere (s). 


Contribution § 1149. A board of guardians may contribute out of their common 
by guardians fund such sum as the Local Government Board may approve 
ge- , | 

ment etc, of towards the enlargement of any churchyard or the enlargement or 

burial ground, obtaining of any consecrated public burial ground in the parish in 
which the workhouse is situated, or in any other parish of the 
union ; and where such burial ground is enlarged or obtained with 
the aid of such contribution, they may bury therein the body of any 
poor person dying in the workhouse, unless, it seems, the husband, 
wife, or next of kin of such person have expressed a desire that the 
body should be buried elsewhere (¢). 

Payment of In all cases of burial under the direction of the guardians in 

SECs. pursuance of this provision, the fee or fees payable by the custom 
of the place where the burial may be, or by statute, are to be paid 
by the guardians to the person or persons entitled to receive such 
fee or fees (). 

Agreement 1150. Guardians may make agreements in such form and with 

— Pg Such stipulations as the Local Government Board may approve with 

pci or the proprietors of any cemetery established under the authority of 

burial board. Parliament, or with any burial board or authority exercising the 
powers etc. of a burial board, for the burial of the bodies of poor 
persons which they may undertake to bury, or towards the burial 
of which they may render assistance; and thereupon the burial of 
any such body under the direction of the guardians or their officer, 
or with their aid, in such cemetery or in the burial ground of such 


(r) It may be doubted whether the provisions of the Burial Laws Amendment 
Act, 1880 (43 & 44 Vict. c. 41), referred to at pp. 424 e¢ seq., ante, authorising 
burial in consecrated ground without the performance of the burial service 
according to the rites of the Established Church, apply to such burial ground, 
but as i haveverd ” is not defined in that Act in such terms as to exclude such 
a burial ground, it might well be held to be a ‘‘ graveyard” within the Act. 

(s) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 6; and see note (c), p. 540, ante. 
As the ground is provided under one of the Burial Acts, it may not be used for 
burials within one hundred yards of a dwelling-house already erected when the 
ground was provided without certain consents (Burial Act, 1855 (18 & 19 Vict. 
c. 128), s. 9, as amended by Burial Act, 1906 (6 Edw. 7, c. 44); and see p. 464, 
ante). The Consecration of Churchyards Act, 1867 (30 & 31 Vict. c. 133) (as to 
which see p. 441, ante), is extended by s. 2 of the Consecration of Churchyards 
Act, 1868 (31 & 32 Vict. c. 47), to burial grounds attached or belonging to union- 
houses. 

(t) Poor Law Amendment Act, 1850 (13 & 14 Vict. c. 101),8. 2. The pro- 
visions of the section authorising the burial, of paupers in the churchyard or 
burial ground are subject to the proviso that nothing in the Act shall ‘‘discharge 
or yary the obligation now imposed by law upon the guardians to bury the dead 
body of such poor person elsewhere, in case the deceased person, or the 
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burial board or authority, is lawful, unless the deceased person, or 
the husband, wife, or next of kin of the deceased, have otherwise 
expressly desired (u). ; 


1151. The provisions of the Burial Laws Amendment Act, 
1880 (w), authorising burial in consecrated ground without the 
performance of the burial service according to the rites of the 
Church of England, extend to the case of a pauper buried at 
the expense of the guardians (2). 


1152. The visiting committee of an asylum, with the consent of 
the local authority by whom they are appointed and of a Secretary 
of State, may provide for the burial of lunatics dying in the asylum 
and of the officers and servants belonging thereto—(1) by appro- 
priating land belonging to them or acquiring lund, not exceeding in 
either case two acres, for providing a new or enlarging an existing 
burial ground; (2) by agreeing with any corporation or persons 
or body of persons willing to provide for the burial of such persons. 
They may procure consecration of a new or enlarged burial ground, 
and provide for the appointment of a chaplain for a new burial 
ground. The incumbent of the parish in which such new or 
enlarged burial ground is situate is not entitled to any fee for 
the interment of any person buried therein by direction of the 
committee (y). 

Where the visiting committee of an asylum undertake the burial 
of a pauper lunatic, and the public burial ground of the parish 
where the death took place is closed or inconveniently crowded, the 
burial may take place in a public burial ground of some other 
parish with the consent of the minister and churchwardens of that 
parish, and in that case the visiting committee must. pay to the 
person entitled thereto the burial fees payable under any statute or 
custom (a). : 

The necessary expenses attending the burial of a pauper lunatic 
in any institution for lunatics are to be borne by the poor law 
union to which the lunatic was chargeable, or by the local 
authority liable for his maintenance when alive, and must be paid 
by the guardians of the poor law union or the treasurer of the 
local authority (b). This provision applies to expenses of the burial 


husband, or wife, or next of kin of such deceased person, shall have so requested.” 
As to the meaning of this proviso, see note (c), p. 540, ante. 

(u) Poor (Burials) Act, 1855 (18 & 19 Vict. c. 79), s.2; and see note (c) 
p- 040, ante. . 

(w) 43 & 44 Vict. c. 41; and see pp. 424 ef seq., ante. 

(x) For the special provisions applicable in such a case, see p. 425, ante. 

(y) Lunacy Act, 1890 (68 & 54 Vict. c. 5), s. 258. See generally, as to 
pauper lunatics, title LUNATICS AND PERsons oF UNsouND Minp. 

(a) Lbid., s. 259. If the public burial ground of such other parish is under 
a burial authority, the visiting committee can obtain their object by agreement. 
with such authority under s. 258, supra. 

(d) Lbid., s. 297. The provisions for determining whether a lunatic is charge- 
able to a union or whether a local authority is liable for his maintenance are 
contained in ss. 286—291 of the Act. The provisions of ss. 287 and 291 as to 
the making of orders on guardians and local authorities for the payment of 
expenses of lunatics are not expressly extended to burial expenses; but see 
Leeds Guardians v. Wakefield Guardians (1857), 7E. & B. 258; &. v. Bruce, 
[1892] 2 Q. B. 1386. 


B.ib.—li1. T 
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of lunatics in institutions for lunatics who become paupers (c) ; and 
it also applies to the expenses of the burial of persons confined ag 
pauper lunatics sent to any institution for lunatics under any Act 
other than the Lunacy Act, 1890, authorising their reception therein 
as pauper lunatics, and (save.as provided by the Lunacy Act, 1890, 
concerning any lunatic who may appear to have any real or per- 
sonal property applicable to his maintenance) of all other lunatics 
sent to any institution for lunatics under an order of a justice or 
justices made before May 1, 1890, or under a summary reception 
order made by a justice under the Lunacy Act, 1890, or under an 
order made by two or more of the Lunacy Commissioners at any 
time, as 1f such last-mentioned lunatics were, at the time of being 
so sent, actually chargeable to the poor law union from which they 
are sent (d). 

A resolution of the visiting committee under s. 270 of the 
Lunacy Act, 1890, for the reception into their asylum of pauper 
lunatics from areas other than their own, may require that no 
pauper lunatic should be admitted under the resolution without an 
undertaking by minute of the guardians of the poor law union to 
which the lunatic is chargeable for the payment of the expenses of, 
inter alia, his burial if he dies in the asylum (e). 


1153. When any body is buried in any of the cemeteries men- 
tioned in Sched. B to the Burial Act, 1852, at the expense of 
any union or parish, or in any other cemetery established under 
the authority of Parliament, at the expense either of any union 
or parish or of any hospital or infirmary, the fee or sum to 
be paid or payable on the interment or otherwise in respect of 
such body to the incumbent of the parish or ecclesiastical district 
from which such body is removed for interment is not to exceed 
one shilling, or where the incumbent formerly received in respect 
of the like burial in the ground of his parish more than a shilling 
is not to exceed the sum then received, and is in no case to exceed 
two shillings and sixpence. No fee or sum whatever is payable in 
respect of such interment to any person as officer of or for or on 
behalf of such parish or district (/). 7 


(c) Lunacy Act, 1891 (54 & 55 Vict. c. 65), s. 22. 

(d) Lunacy Act, 1890 (53 & 54 Vict. c. 5), s. 298. 

(e) Ibid., s. 270. : | 

(f/f) Burial Act, 1852 (15 & 16 Vict. c. 85), s. 49, which applied originally to 
the cemeteries (most of them established by companies under special Acts) men- 
tioned in ibid., Sched. B, as extended by Burial Act, 1853 (16 & 17 Vict. 
c. 134), s. 7, to all other cemeteries ‘‘ established under the authority of Parlia- 
ment.’ These words, in the context, seem clearly to mean established under 
special Acts, so that the enactment would not, e.g., extend to the burial ground 
of a burial board. See R. v. Manchester Justices (1855), 5 EH. & B. 702, decided 
on s.5 of the Act of 1853. The words of s. 49 of the Act of 1852 referring to the 
fees formerly received by incumbents are ‘‘ where the incumbent now receives ”’ 
etc., so that as regards the cemeteries mentioned in Sched. B to that Act the 
critical date is that of the passing of that Act (July 1, 1852). As regards other 
comoteries the critical date would seem to be that of the passing of the Act of 
1853 (August 20, 1853). 
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Part X11!].—Burial of Persons found 
Drowned. 


1154. The overseers (including the churchwardens where they are 
ex officio overseers (g) )of any parish in which any dead human body 
or bodies may be found thrown in or cast on shore from the sea by 
wreck or otherwise, or found in or cast on shore from any tidal or 
navigable waters, or found floating or sunken in any such waters and 
brought to the shore or bank, must upon notice to them that any such 
body or bodies are thrown or cast on’shore by the sea, or as the case 
may be, and that the same is or are lying within the parish, cause the 
same to be removed forthwith to some convenient place, and with all 
convenient speed cause the same to be decently interred in the church- 
yard or burial ground of the parish, so that the expenses attending 
such burial do not exceed the sum which at the time is allowed in 
the parish for a pauper funeral (/). 

Any overseer neglecting to remove, or cause to be removed, such 
body or bodies from the shore or bank (2) to a convenient place, prior 
to the interment thereof, for the space of twelve hours after notice 
given to him or left in writing at his last or usual place of abode 
by any person whomsoever, or neglecting or refusing to perform 
his other statutory duties in the matter, is liable to a penalty of 
£5 (k), to be paid personally by him, and not by the parish (). 


1155. The minister, clerk, and sexton of the parish must, without 
any improper loss of time, admit such bodies to be interred in 


(g) The reference in the Burial of Drowned Persons. Act, 1808 (48 Geo. 3, 
c. 75), is to the churchwardens and overseers. In rural parishes, under pro- 
visions in s. 5 of the Local Government Act, 1894 (56 & 47 Vict. c. 73), the 
churchwardens have ceased to be ex officio overseers, and as regards such 
parishes statutory references to churchwardens and overseers (except in relation 
to affairs of the church) are to be construed as references to the overseers. These 
provisions of s. 5 of the Act of 1894 apply also, mutatis mutandis, in the 
majority of urban parishes by virtue of orders of the Local Government Board 
made under s. 33 of that Act. As regards metropolitan parishes, except the 
City of London, the metropolitan borough councils are the overseers under s. 11 
of the London Government Act, 1899 (62 & 63 Vict. c. 14), and by s. 23 (3) 
of that Act statutory references to the churchwardens and overseers (except in 
relation to affairs of the church) are to be construed as references to those 
councils. 

(h) Burial of Drowned Persons Act, 1808 (48 Geo. 3, c. 75), s. 1, as extended 
by Burial of Drowned Persons Act, 1886 (49 & 50 Vict. c. 20). This latter 
Act was passed in consequence of the decision in Woolwich Overseers v. 
Robertson (1881), 6 Q. B. D. 654, to the effect that persons drowned in and cast 
up on the bank of the Thames at Woolwich were not ‘‘ cast on shore from the 
sea’ within the meaning of the earlier Act. The Act of 1808 contains provi- 
sions as to places where there are no overseers; but it has been thought 
unnecessary to refer to these provisions in the present title, as there are 
hardly any, if any, such places left. 

(¢) The expression in the Act of 1808 is ‘‘sea-shore”; but an extended 
meaning must be given to it by virtue of the Act of 1886. 

(*) Burial of Drowned Persons Act, 1808 (48 Geo. 3, c. 75), s. 7. As to 
penalties under the Act, see p. 548, post. 

(2) Lbid., 8.12. - 
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the parish churchyard or burial ground, and perform their cus- 
tomary duties in respect of the burial, and are entitled by way 
of compensation to such sums as are usually paid on pauper 
funerals (7). 


1156. The necessary expenses attending such removal and burials 
must be paid in the first instance by the overseers (n); and a justice 
of the peace, having jurisdiction in the county or place where any 
such body is buried, may then by writing under his hand order the 
treasurer of the county to pay to such officers such sum in respect 
thereof (0) as may seem to such justice reasonable and necessary, 
and the treasurer must forthwith pay such sum to the person or 
persons empowered to receive the same, and will be allowed the 
same in his accounts (7). 


1157. Any person or persons finding any such body or bodies as 
above mentioned, and within six hours thereafter giving notice 
thereof to some one of the overseers of the parish, or causing such 
notice to be left at his last or usual place of abode, or giving notice to 
a police constable (who is bound to communicate such notice forthwith 
to an overseer), is entitled to receive from the overseers of the parish 
the sum of five shillings for his, her, or their trouble. Such sum is to 
be paid to the person or persons first giving notice only, and no greater 
sum than five shillings is to be paid for any one notice, although there 
may be more bodies than one (q). 

Any person or persons finding any such body, and omitting to 
give such notice within six hours thereafter as above mentioned, is 
liable to a penalty of £5 (r). 


1158. All penalties which may be incurred in respect of. any of 
the matters above mentioned are recoverable summarily (s), and 
when recovered are to be paid to the informer or informers (¢). 


1159. Any person aggrieved by any judgment or determination, 
or by any matter or thing done in pursuance of any of the foregoing 
provisions, may appeal to quarter sessions, who may mitigate any 
penalty, and also order such further satisfaction to be made to the 


(m) Burial of Drowned Persons Act, 1808 (48 Geo. 3, c. 75), s. 2. 

(n) Ibid., 8. 5. 

(0) The words of the statute are, ‘‘for his or their costs and expenses in or 
about the execution of this Act.” 

(p) Burial of Drowned Persons Act, 1808 (48 Geo. 3, c. 75), s. 6. The 
justice’s order must show that the expenses were incurred in and about the 
execution of the Acts, so that it may appear or be inferred that he had juris- 
diction to make the order, otherwise the treasurer need not, and will not be 
compelled to, pay (2. v. Kent County Treasurer (1889), 22 Q. B. D. 603). 

(9) Burial of Drowned Persons Act, 1808 (48 Geo. 3, c. 75), s. 3, as extended 
by Burial of Drowned Persons Act, 1886 (49 & 50 Vict. c. 20). 

r) Burial of Drowned Persons Act, 1808 (48 Geo. 3, c. 75), s. 4. 

8) Provisions in ilid., ss. 8, 9,11, regulating the recovery of penalties under 
the Act, are repealed by the Summary Jurisdiction Act, 1884 (47 & 48 Vict. 
c. 43), 8.4; and the Summary Jurisdiction Acts are applied to the recovery 
thereof by s. 5 of that Act. As to the Summary Jurisdiction Acts, see title 
MAGISTRATES. 

(t) Burial of Drowned Persons Act, 1808 (48 Goo. 3, c. 75), s. 8. 
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party: injured as they shall judge reasonable, and whose determina- 
tions therein sre final (a). 


1160. Wheve the lord of any manor claims to be entitled to 
wrecks, he may if so disposed, as evidence of his right to 
wreckage, pay to the parish officers the like sums that have been 
usually paid by him for burying any such body or bodies as have 
been cast up on the manor, such sums to go in part payment of 
the expenses to be incurred in respect of such body or bodies by 
such officers, and to be credited in their accounts (0). 


Part XIV.—Burial of Persons dying of 
Infectious Diseases. 


Secr. 1.—Provisions applicable to London. 


1161. In London, where (1) the body of a person who has died 
of any infectious disease is retained in a room in which persons 
live or sleep, or (2) the body of a person who has died of any 
dangerous infectious disease is retained without the sanction of 
the medical officer of health or any legally qualified medical prac- 
titioner for more than forty-eight hours elsewhere than in a room 
not used at the time as a dwelling-place, sleeping-place, or work- 
room, or (8) any dead body is retained in any house or room so 
as to endanger the health of the inmates thereof or of any adjoin- 
ing or neighbouring house or building, a justice may, on a certificate 
signed by a medical officer of health or other legally qualified 
medical practitioner, direct that the body be removed, at the cost 
of the sanitary authority, to any available mortuary, and be buried 
within the time limited by the justice, and may if it is the body 
of a person who has died of an infectious disease, or if he considers 
immediate burial necessary, direct that the body be buried imme- 
diately without removal to the mortuary. 

Unless the friends or relations of the deceased undertake to 
bury and do bury the body within the time so limited, it is the 
duty of the relieving officer to bury such body, and any expense so 
incurred must be paid in the first instance by the guardians of the 
poor law union, but may be recovered by them in a summary 
manner from any person legally hable to pay the expense of such 
burial. —. 

Any person who obstructs the execution of any direction given by 
a justice as above mentioned is liable, on summary conviction, to a 
fine not exceeding £5 (c). 


(a) Burial of Drowned Persons Act, 1808 (48 Geo, 3, c. 75), s. 10. The pro- 
visions of the section regulating the procedure are repealed by the Summary 
Jurisdiction Act, 1884 (47 & 48 Vict. c. 48), s. 4, as superseded by the provisions 
of the Summary Jurisdiction Acts as to appeals to quarter sessions from courts 
of summary jurisdiction. As to such appeals, see title MAGISTRATES. 

: 8 Burial of Drowned Persons Act, 1808 (48 Geo. 3, ¢. 75), s. 18. 
¢) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), s. 89. This Act 
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1162. In London a person must not, without the sanction in 
writing of the medical officer of health or of a legally qualified 
medical practitioner, retain unburied for more than forty-eight 
hours elsewhere than in a room not used at the time as a dwelling- 
place, sleeping-place, or work-room, the body of any person who 
has died of any dangerous infectious disease. A person acting in 
contravention of this prohibition is, on the information of the 
sanitary authority, liable to a penalty, recoverable sumuiarily, not 
exceeding £5 (d). 


1168. Ii in London a person dies’ in a hospital from any 
dangerous infectious disease, and the medical officer of health or 
any legally qualified medical practitioner certifies that in his 
opinion it is desirable, in order to prevent the risk of com- 
municating such infectious disease, that the body be not removed 
from such hospital except for the purpose of being forthwith buried, 
it is not lawful for any person to remove the body except for that 
purpose; and the body when taken out of the hospital must be 
forthwith taken direct to the place of burial, and there buried. 
But this provision does not prevent the removal of a dead body 
rom a hospital to a mortuary, and such mortuary is, for the 
purposes of the provision, to be deemed part of such hospital. 
A person wilfully offending against the above provisions is, on the 
information of the sanitary authority, liable to a fine, recoverable 
summarily, not exceeding £10 (e). | 


1164. The expression “ infectious disease” is not defined for 
the purpose of the foregoing provisions, and therefore includes 
every infectious disease. But the expression ‘‘ dangerous infectious 
disease’’ is defined as meaning any of the following diseases: 
small-pox, cholera, diphtheria, membranous croup, erysipelas, the 
disease known as scarlatina or scarlet fever, and the fevers known 
by any of the following names, typhus, typhoid, enteric, relapsing, 
continued, or puerperal, and any other infectious disease to which 
the provisions in question may have been applied in the manner 
provided by the Public Health (London) Act, 1891 (/). 


Sect. 2.—Provisions of the Infectious Disease (Prevention) 
Act, 1890. 


1165. Wherein an area in which the provisions of the Infectious 
Disease (Prevention) Act, 1890, in that behalf are in force (g) the 
body of any person who has died from any infectious disease remains 


applies to the administrative county of London only, but is in force through- 
out it. 

(d) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), 8. 72. 

(e) Ibid., 8.73. The expression ‘ hospital” in the Act means any premises 
or vessels for the reception of the sick, whether permanently or temporarily 
applied for that purpose, and includes an asylum of the Metropolitan Asylum 
Managers (7bid., s. 141). 

(/) Ibid., ss. 55 (8), 56, 58. 

(7) The Infectious Disease (Prevention) Act, 1890 (53 & 54 Vict. c. 34), or 
any section or sections of that Act may be adopted for any urban or rural 
district, and such adoption may be subsequently rescinded (cbid., ss. 3, 21); and 
the Local Government Board may assign to any prrt sanitary authority any 
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unburied elsewhere than in a mortuary or in a room not used at 
the time as a dwelling-place, sleeping-place, or work-room, for more 
than forty-eight hours after death without the sanction of the 
medical officer of health or of a registered medical practitioner, or 
where the dead body of any person is retained in any house or 
building so as to endanger the health of the inmates thereof or of 
any adjoining or neighbouring house or building, any justice may, 
on the application of the medical officer of health, order the 
body to be removed at the cost of the local authority to any 
available mortuary, and direct the same to be buried within a 
time to be limited in the order; and any justice may in the case 
- of the body of any person who has died of any infectious disease, 
or in any casein which he shall consider immediate burial necessary, 
direct the body to be so buried. 
Unless the friends or relatives of the deceased undertake to 
bury and do bury the body within the time limited by such order, 
it is the duty of the relieving officer of the relief district from 
which the body has been removed to the mortuary, or in which 
the body shall be if it has not been so removed, to bury such 
body, and any expense so incurred may be charged by the relieving 
officer in his accounts, and may be recovered by the board of 
guardians in a. summary manner from any person legally liable to 
pay the expenses of such burial (h). 


1166. Where the provisions of the above-mentioned Act in that 
behalf are in force, no person, without the sanction in writing of 
the medical officer of health or of a registered medical practitioner, 
may retain unburied elsewhere than in a public mortuary or in a 
room not used at the time as a dwelling-place, sleeping-place, or 
work-room, for more than forty-eight hours, the body of any 
person who has died of any infectious disease (2). 


1167. If, where the provisions of the above-mentioned Act in 
that behalf are in force, any person dies from any infectious disease 
in any. hospital or place of temporary accommodation for the sick, 
and the medical officer of health or any other registered medical 
practitioner certifies that in his opinion it is desirable, in order to 
prevent the risk of communicating any infectious disease or of 
spreading infection, that the body shall not be removed from the 
hospital or place except for the purpose of being forthwith buried, 


powers, rights, duties, capacities, and obligations under the Act with the 
necessary modifications (Public Health (Ports) Act, 1896 (59 & 60 Vict. 
c. 20), s. 1). 

(a) Infectious Disease (Prevention) Act, 1890 (53 & 54 Vict. c. 34), s. 10. 
The “local authority’ for the purposes of the Act are the urban authority, 
rural district council, or port sanitary authority for whose area its provisions 
are in force (ibid., ss. 2, 3; Infectious Disease (Notification) Act, 1889 
(52 & 53 Vict. c. 72),'s. 16; Public Health (Ports) Act, 1896 (59 & 60 
Vict. c. 20), s. 1). ‘‘ Medical officer of health” for the purposes of the Act 
includes any person duly authorised to act temporarily as such (Infectious 
Disease (Prevention) Act, 1890 (53 & 54 Vict. c. 34), 5.2). As to the meaning 
of ‘‘infectious disease,’ see p. 552, post. For other provisions of the Act, see 
title Pustic HEALTH ETC. : 

(4) Ibid., s. 8. 
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it is not lawful for any person to remove the body from the hospital 
or place except for that purpose, and when the body is taken out of 
the hospital or place for that purpose it must be forthwith carried 
or taken direct to some cemetery or place of burial and he forthwith 
there buried. But this provision does not prevent the removal of 
any dead body from any hospital or temporary place for the accom- 
modation of the sick to any mortuary, and such mortuary is for 
the purposes of the provision to be deemed part of such hospital 
or place (x). 


1168. Penalties, recoverable summarily, are imposed for breach 
of the foregoing provisions and for obstructing their execution (/). 


1169. For the purposes of the foregoing provisions “ infectious 
disease’ means any of the following diseases: small-pox, cholera, 
diphtheria, membranous croup, erysipelas, the disease known as 
scarlatina or scarlet fever, and the fevers known by any of the 
following names, typhus, typhoid, enteric, relapsing, continued, 
or puerperal, and any other infectious disease to which the 
provisions in question may have been applied in the statutory 
manner (72). : 


Szcr. 8.—Provisions of the Public Health Act, 1875. 


1170. Where (except in London) the dead body of anyone who 
has died of any infectious disease is retained in a room in which 
persons live or sleep, or any dead body which is in such a state as 
to endanger the health of the inmates of the same house or room 
is retained in such house or room, any justice may, on a certificate 
signed by a legally qualified medical practitioner, order the body to 
be removed, at the cost of the local authority, to any mortuary 
provided by such authority, and direct the same to be buried within 
a time limited in such order. Unless the friends or relations of the 
deceased undertake to bury the body within the time so limited, 
and do bury the same, it is the duty of the relieving officer to bury 
such body at the expense of the poor rate, and any expense so 
incurred may be recovered by the relieving officer in a summary 
manner from any person legally lable to pay the expense of such 
burial (n). 


(%) Infectious Disease (Prevention) Act, 1890 (53 & 54 Viet. c. 34), 5.9. See 
note (h), p. 551, ante. . 

l) Ibid., ss. 9, 16, 18. 

en Ibid., 8. 2; Infectious Disease (Notification) Act, 1889 (52 & 53 Vict. 
c. 72), 8. 6. | 

ins Public Health Act, 1875 (88 & 39 Vict. c. 55), 8.142. The section is 
apparently confined to areas for which the local authority have provided a 
mortuary (see p. 566, post); but, subject to this limitation, it is of 
general application outside London. It is, however, practically superseded by 
the similar, but more stringent, provisions of the Infectious Disease (Prevention) 
Act, 1890 (53 & 54 Vict. c. 34), s. 10, as to which see pp. 550 et seq., ante, where 
those provisions are in force. ‘‘House’’ for the purposes of the Act of 1875 
includes schools, also factories and buildings in which persons are employed. 
See the definition of ‘‘ house” in s. 4 of the Act of 1875 as amended, by the 
repeal of certain words, by the Factory and Workshop Act, 1878 (41 & 42 Vict. 
c. 16), 8. 107. ‘‘ Infectious discase ” is not defined for the purposes of the section. 
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Snot. 4.—Miscellaneous. 


1171. There are provisions in the Public Health Acts Amendment 
Act, 1907 (0), which may be brought into force in certain areas, with 
or without modification, as in that Act provided (), prohibiting, 
under penalties, the holding of a wake over the body of any person 
who has died of infectious disease (q). 


1172. Special provisions are made by orders of the Local Govern- 
ment Board with regard to the disposal of the bodies of persons 
dying of cholera, yellow fever, or plague on board ships detained 
in quarantine (r). 


Part XV.—Disinterment of Dead bodies. 


1173. As there is no property in a corpse, it cannot be the 
subject of larceny (s); but it is a common law misdemeanour to 
disinter a dead body without lawful authority, whether for the 
purpose of dissection or sale or other ney (¢), or even for a 
pious and laudable purpose (a). 


1174. Except in cases where a body is removed from one conse- 
crated place of burial to another by faculty, it is unlawful to remove 
any body, or the remains of any body, which may have been 
interred in any place of burial, without licence of a Secretary of 
State, or without observing such precautions as may be prescribed 
by the Secretary of State as the condition of such licence; and 
any person who removes any such body or remains contrary to 
this provision, or who neglects to observe the precautions prescribed 


ee 


(0) 7 Edw. 7, c. 53. 

(p) See zbid., s. 3. 

(q) Ibid., s. 68. For the purposes of the Act ‘‘ infectious disease,” by s. 13, 
means any "infectious disease to which the Infectious Disease (N otification) Act, 
1889 (52 & 538 Vict. c. 72), for the time being applies within the district of the 
local authority, t.e., any of the specific diseases mentioned on p. 552, ante, and 
any other infectious disease’ to which the Act of 1889 may have been duly 
applied. See ss. 6, 7 of the Act of 1889. 

(r) See art. 17 of the Regulations of the Local Government Board dated 


September 9, 1907, made under s. 130 of the Public Health Act, 1875 (38 & 39: 


Vict. c. 55), and the amending enactments, with regard to cholera, yellow fever, 
and plague on ships arriving from foreign ports (Stat. R. and O., 1907, No. 710). 
Certain ports are excepted trom the operation of that order, and are subj ect to 
special orders of similar character. See title PUBLIC HEALTH ETO. 


(s) Compare Haynes’s Case (1614), 12 Co. Rep. 1138. It was, however, at one 


time felony to steal dead bodies for the purpose of witchcraft (stat. 1 Jac. 1, 
c. 12, repealed by the Witchcraft Act, 1785 (9 Geo. 2, c 5). As a corpse 
cannot possess property, the shroud in which it is buried remains the property 
of him in whom it was when wrapped round the dead body, and should be so 
re a in an indictment for stealing the shroud after burial (Haynes’s Case, 
supra 

(t) A. v. Lynn (1788), 2 Term Rep. 733 ; ee Dodd (1867), L. BR. 3 Q. B. 
67, per BYLES, J., at p. 77. 

(a) R. v. Sharpe (1857), Dears. & B. 160. 
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BURIAL AND CREMATION. 


as the condition of the licence, is lable on summary conviction to 
a penalty not exceeding £10 (5). 


1175. It is an offence against ecclesiastical law to remove the 
remains of the dead from consecrated ground without a faculty in 
that behalf (c). 

Faculties are frequently granted to authorise the removal of the 
remains of the dead from one consecrated place of burial to another. 
And in a proper case a faculty will even issue for the removal of a 
dead body from consecrated to unconsecrated ground (d). 

On an application for a faculty for the removal of a body from 
one place of burial to another consideration will be paid to the 
expressed wishes of the deceased as to the place of burial (e). 

In a proper case a faculty will also be decreed for the removal of 
remains from consecrated ground for sanitary reasons, and provi- 
sions will be inserted in the faculty authorising members of families 
whose relatives are buried therein to remove the remains of their 
relatives to any consecrated ground selected by them (f/f). 

The jurisdiction of the ordinary to grant a faculty for the disinter- 
ment of remains is not confined to cases where the purpose is to 
remove such remains to another place of burial. It extends to 
cases where the exhumation is required for purposes of identifica- 
tion (g), or for the purpose of taking out of the coffin papers etc. 
which have been buried with the dead body (h). 


1176. A faculty for the disinterment of a dead body, though it 
prevents the disinterment of the body from being an ecclesiastical 
offence or, 16 would seem, an offence at common law, does not 
dispense with statutory restrictions upon the disinterment of the 
dead. Consequently, where such a faculty has been obtained in a 


(6) Burial Act, 1857 (20 & 21 Vict. c. 81), s. 25. 

(c) Adlam v. Colthurst (1867), L. R. 2 A. & HE. 30; and see Foster v. Dodd, 
(1867) L. R. 3 Q. B. 67, per BYES, J., at p. 77. 

(d) Re Talbot, [1901] P. 1, where a faculty was granted to the superior of a 
college for the removal of the remains of a former superior from a church- 
yard to a vault in unconsecrated ground under the college chapel; and the 
court pointed out that, since by the provisions of s. 25 of the Burial Act, 1857 
(20 & 21 Vict. c. 81), above referred to, the removal of dead bodies from uncon- 
secrated places of burial has been subjected to the control of the Secretary of 
State, the objection to the grant-.of a faculty for the removal of remains to 
unconsecrated ground formerly arising from the absence of adequate protection 
against their disturbance no longer exists. The faculty was granted subject to a 
condition that it should not be acted upon until a licence from the Secretary of 
State had been obtained. See note (k), p. 558, post. 

(ce) See Le Dixon, [1892] P. 386, per Dr. TRIsTRAM, at pp. 391, 392, referring, 
inter alia, to an unreported case of Smith v. Roberts. In Re Dixon, supra, the 
court refused a faculty for the disinterment of a body that had been buried for 
eighteen years in consecrated ground in order that it might be cremated, although 
the deceased had expressed a wish that his wife, at whose instance the faculty 
was applied for, should have the option either of burying or cremating his 
remains. 

(/) St. ITelen’s, Bishopsgate, with St. Mary Outwich (Liector etc.) v. Parishioners, 
1892] P. 259. 

(y) Re oe (Sarah) (1851), 15 Jur. 614; Lt. v. Tristram (Dr.) (No. 1), [1898] 
2 Q. L. 371. 

(h) Re Ilall (dward) (1893), not reported, cited in 2. y. T'ristram (Dr.) (No. 1), 
supra, at p. 373. 








Part XV.—DISINTERMENT OF DEAD BopDIEs. 


case where the disinterment 1s desired for a purpose other than that 
of the removal of the body from one consecrated place of burial to 
another, the disinterment cannot lawfully take place unless, in 
addition to the faculty, the licence of a Secretary of State (2) has 
been obtained; but it is not essential to the validity of the faculty 
that it should contain a clause providing that it is not to be acted 
upon unless a licence is obtained (k). The Kcclesiastical Court has 
no jurisdiction to insert in a faculty for the disinterment of a dead 
body buried in the consecrated part of a cemetery belonging to a 
cemetery company an order requiring the company to disinter or 
permit the disinterment of the body (J). 


1177. If a faculty for the removal of human remains from brie 


secrated ground has been obtained by misrepresentation, or if the 
permission thereby granted be exceeded, the Hcclesiastical Court 
may revoke the faculty and order the remains removed to be 
decently reinterred in their original position (mm). 


1178. By the common law a coroner may order a body to be 
disinterred within a reasonable time after death either for the 
purpose of taking an original inquisition where none has been 
_ taken, or a further inquisition where the first was insufficient (n). 


Part XVI.—Registration of Burials. 


Sect. 1.—Burials in Churchyards etc. 


1179. Registers of burials solémnised according to the rites of the 
Church of England within all parishes or chapelries in England, 
whether subject to the ordinary or peculiar or other jurisdiction, 
are to be made and kept by the rector, vicar, curate, or officiating 
minister of every parish, or of any chapelry where the ceremony 
of burial has been usually and may according to law be performed, 
for the time being, in books to be provided for the purpose (0). 


(1) Under s. 25 of the Burial Act, 1857 (20 & 21 Vict. c. 81), referred to 
pp. 003, 554, ante. 

(k) R. v. Tristram (Dr.) (No. 1), [1898] 2 Q. B. 371; &. v. Tristram (Dr.) 
(No. 2) (1899), 80 L. T. 414, where the High Court did not accept the view 
expressed by Dr. Tristram in Druce v. Young, [1899] P. 84, that the faculty 
might be acted upon without a licence from the Secretary of State. 

(t) R. v. Tristram (Dr.) (No. 2), supra. 

2 St. Pancras Vestry vy. St. Martin-in-the-Fields (Vicar etc.) (1860), 6 Jur. 
N.S.) 540. 

(n) Stanforde’s Les Pleas del Coron. 51; Hale’s Summary, p. 170; 2 Hawk. 
P. C., c. 9, s. 23. It is still undecided whether the licence of a Secretary of State 
is necessary to legalise the disinterment of a corpse under a coroner’s order. See 
also title CoRONERS. | 

(0) Parochial Registers Act, 1812 (52 Geo, 3, c. 146), s.1. This Act, which 
forms the basis of the existing law with regard to the registration of burials, 
originally provided for the keeping of registers of baptisms, marriages, and 
burials, but now applies only to registers of baptisms and burials, having been 
repealed as regards the registration of marriages by the Births and Deaths 
Registration Act, 1836 (6 & 7 Will. 4, c. 86), s. 1. Its chief object appears from 
the preamble to have been to facilitate proot of pedigree. The chapelries in which 
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BURIAL AND CREMATION. 


The books are to be provided from time to time hy the 
churchwardens or chapelwardens of each parish or chapelry, at 
the expense of the parish or chapelry (p), on the requisition of the 
rector etc., and must apparently be obtained from the King’s 
Printers. Detailed provisions are made as to the form of such 
books and of the entries to be made therein (q). 

It is the duty of the rector etc. as soon as possible after 
the burial (and in no case, unless prevented by sickness or other 
unavoidable impediment, later than within seven days thereafter) 
to record and enter in a fair and legible handwriting in the register 
book the several particulars contained in the prescribed form, i.e., 
“name,” “abode,” ‘‘ when buried,” “age,” “by whom the cere- 
mony was performed,” and to sign the entry (r). 


1180. If the ceremony is performed in any other place than the 
parish church or churchyard of any parish or the chapel or chapel 
yard of any chapelry providing its own distinct registers, and is 
performed by a minister not being the rector, vicar, minister, or 
curate of such parish or chapelry, the minister who performs the 
ceremony must on the same or the next day transmit to the rector, 
vicar, or other minister of the parish or chapelry, or his curate, a 
certificate of the burial in a statutory form, and the rector, vicar, 
minister, or curate of the parish or chapelry must thereupon enter 
the burial, according to the certificate, in the register, adding to 
the entry, ‘‘ according to the certificate of the Rev. | 
transmitted to me on the day of AS) 

In all cases of burial according to the rites of the Established 
Church in any extra-parochial place where there is no church or 
chapel, it is lawful for the officiating minister within one month 
after the burial to deliver to the rector, vicar, or curate of such — 
parish immediately adjoining the place where the burial takes place 
as the ordinary shall direct, a memorandum of the burial signed by 
the person employed about the same, together with two of the 
persons attending the same; the memorandum is to contain all such 
particulars as are required for filling in the register ; and every such 
memorandum delivered to the rector, vicar, or curate of such adjoin- 
ing parish or chapelry is to be entered in the register of his parish 
and to form part thereof (¢). 


3 








registers are to be kept under s. 1 of the Act are there described as chapelries 
‘‘ where the ceremonies of baptism, marriage, and burial” have been usually 
performed etc.; but these words must doubtless be read disjunctively. Neither 
‘‘narish”’ nor ‘‘ chapelry ” is defined for the purpose of the Act. — 
») The fund out of which the expense is to be met is not specified. 
0) Parochial Registers Act, 1812 (52 Geo. 3, c. 146), ss. 1—3; see Encyclopzedia 
of Forms, Vol. IIJ., p. 185. The provision of the register books appears to be an 
ecclesiastical purpose, so that the duties of churchwardens in the matter are not 
affected by the transfers of the civil functions of churchwardens that have taken 
place under the Local Government Act, 189+ (56 & 57 Vict. c. 73). 
r) Parochial Registers Act, 1812 (52 Geo. 3, c. 146), s. 3. 
s) Ibid.,'‘s.4. It is expressly provided by s. 16 of the Burial Act, 1857 (20 
& 21 Vict. c. 81), that s. 4 of the Act of 1812 shall not apply in the case of burial 
in a burial ground provided under the Burial Acts. 
(t) Parochial Registors Act, 1812 (52 Geo. 3, c. 146), s. 10. 





PART XVI.—REGISTRATION OF BURIALS. 


1181. The register books, and also all register books in use before 
the Parochial Registers Act, 1812 (a), are to be deemed to belong 
to the parish or chapelry, and are.to be kept by and remain in the 
power and custody of the rector, vicar, curate, or other officiating 
minister thereof (0). 

The books are to be kept in a dry well-painted iron chest, to be 
provided and repaired as occasion may require at the expense of 
the parish or chapelry (c) ; and detailed provisions are made for the 
care of the chest, and the constant keeping of the books in it under 
lock and key, except when temporarily removed for certain specified 
purposes, such as making fresh entries and inspection (d). 


1182. Every rector, vicar, or curate who has the keeping for the 

time being of any register book of burials must at all reasonable 
- times allow searches to be made of any register book in his keeping, 
and must give a copy certified under his hand of any entry or entries 
in the same on payment of the fees following: for every search 
extending over a period not more than one year, one shilling, and 
sixpence additional for every additional year; and two shillings ana 
sixpence for every single certificate (e). The copy is subject to stamp 
duty of one penny, payable by the person requiring the copy. An 
adhesive stamp, which must be cancelled by the person signing the 
copy before he delivers it out of his hands, custody, or power, may 
be used (/). 





(a) There were statutory provisions for the keeping of registers of burials 
before the Act of 1812; but these provisions, though not repealed by that Act, 
have since been repealed. The practice of keeping such registers, moreover, 
dates back to a time prior to the first statutory provisions on the subject. See 
Phillimore, Ecclesiastical Law, 2nd ed., pp. 496, 497. 

(6) Parochial Registers Act, 1812 (52 Geo. 3, c. 146),s. 5. The Local Govern- 
ment Act, 1894 (66 & 47 Vict. c: 73), s. 17 (8), which made new provision as 
to the custody of parish documents in rural parishes, expressly preserves the 
existing law as to the custody of registers of burials. 

(c) Parochial Registers Act, 1812 (52 Geo. 3, c. 146), s. 5. There is no 
provision as to the person by whom the chest is to be provided, nor as to the 
fund out of which the expense is to be met. It has been suggested, but 
apparently without good ground, that the enactment in the Local Government 
Act, 1894 (66 & 57 Vict. c. 73), s. 6 (1) (c) (ii.), transferring the functions of the 
churchwardens and overseers as to the provision of a ‘parish chest,’ refers to 
this iron chest. 

d) Parochial Registers Act, 1812 (52 Geo. 3, c. 146), s. 4. 

e) Births and Deaths Registration Act, 1836 (6 & 7 Will. 4, c 86), s. 38. 
The section provides that ‘‘every rector, vicar, or curate, and every registrar, 
registering officer, and secretary, who shall have the keeping for the time being 
of any register book of births, deaths, or marriages,” shall allow searches etc. 
But it is obvious that the expression ‘‘ register of deaths” in the section must 
include registers of burials kept by rectors etc., as these persons keep no 
registers of deaths as distinguished from registers of burials; and the section 
is treated as applicable to registers of burials kept by rectors etc. in the Burial 
Act, 1853 (16 & 17 Vict. c. 134), s. 8, and the Registration of Burials Act, 1864 
(27 & 28 Vict. c. 97), s. 6. See title EVIDENCE. 

(f) Stamp Act, 1891 (54 & 55 Vict. c. 39), ss. 1, 64, and Schedule, Copy 
or Extract, Certified. These provisions impose a stamp duty of ld. on any 
certified copy of or extract from a register of births, baptisms, marriages, 
_ deaths, or burials, subject to some exemptions which appear not to apply to 


‘the copies of registers of burials to be furnished under’ the provisions above 
referred to. 
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BURIAL AND CREMATION. 


1183. Provisions are made for the annual transmission of copies 
of entries in the register to the registrar of the diocese, and for the 
preservation of such copies by the registrar (g), of which the effect 
is as follows :— 

I'wo months after the end of every year (December 81) copies of 
all the entries of burials which took place during the preceding year 
are to be made by the rector etc. or under his direction, and to be 
verified and signed by him in a specified manner, and his signature 
is to be attested by the churchwardens or chapelwardens, who are, 
on or before June 1, to transmit these copies to the registrar of the 
diocese, or if, owing to the default of the rector etc. in duly verifying 
and signing the copies, they cannot do so, to certify to that effect to 
the registrar. The registrar is to cause the copies transmitted to 
him to be arranged and indexed, and is to preserve them ; and the 
copies with the indices are to be open to public search on payment 
of the usual fees(h). The registrar is to report annually to the 
bishop with regard to the transmission of the copies to him. 


1184. Besides the provisions above referred to, the Parochial 


‘Registers Act, 1812, contains a section preserving the existing law 


as to fees payable to any minister in respect of the performance of 
the duties with which the Act deals () ; a section providing for the 
application of pecuniary penalties(k); and a section providing for 
the extension of the Act to cathedral and collegiate churches 
and college and hospital chapels and burial grounds belonging 
thereto (0). 


1185. The rector, vicar, curate, or officiating minister of any 
parish, district parish, or chapelry, who discovers any error in the 
form or substance of the entry in the register of any burial by him 
solemnised, may, within one calendar month after the discovery of 
the error, in the presence of two persons who attended at the burial, 
or in case of the death or absence of such persons, then in the 
presence of the churchwardens or chapelwardens, correct the entry, 
according to the truth of the case, by entry in the margin of the 
register, without any alteration or obliteration of the original entry, 
and sign the entry in the margin, adding the date when the 
correction is made. ‘The correction and signature are to be attested 
by the persons in whose presence they are directed to be made, and 
in the copy of the register transmitted to the registrar of the 
diocese the rector, vicar, curate, or officiating minister is to certify 
the corrections so made by him (m). 





g) Parochial Registers Act, 1812 (52 Geo. 3, c. 146), ss. 6—9, 11, 12. 

h) It is possible that s. 35 of the Births and Deaths Registration Act, 1836 
(6 & 7 Will. 4, c. 86), applies to the inspection of these copies; see note (e), 

. 657, ante. \ Ede 

(i) Parochial Registers Act, 1812 (52 Geo. 3, c. 146), 8.16. It is difficult to 
seo how there can be any right to such fees, seeing that the duties are statutory, 
and the statute does not provide for the payment of fees. 
k) Ibid., 8.18. The Act does not impose any pecuniary penalties. 
1) Ibid., s. 20. ; ae 
m) Forgery Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 66), 8. 21. The section 1s 
expressed as a proviso on earlier provisions of the Act (now repealed and 
replaced) imposing ponaltics for forgery etc. of registers, to the effect that if 
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Part XVI.—REGISTRATION OF BURIALS. 


Sect. 2.—Burials in Burial Grounds, Cemeteries ete. 


1186. All burials in any burial ground provided under the Burial 
Acts, 1852 to 1906 (n), in any cemetery provided under the Public 
Health (Interments) Act, 1879 (0), 1n any cemetery provided under a 
local Act incorporating the Cemeteries Clauses Act, 1847 (p), so far 
as the special Act contains nothing to the contrary, or in any other 
burial ground (an expression for this purpose including a vault or 
other place where any body is buried) not subject to special statu- 
tory provisions as to the registration of burials, are to be registered 
in register books provided, as the case may be, by the burial 
authority, or the company, body, or persons to whom the cemetery 
or burial ground belongs, and kept for that purpose in accordance 
with the laws by which registers are to be kept by rectors, vicars, 
and curates of parishes or ecclesiastical districts (q). 

In the case of a cemetery under a local Act incorporating the 
Cemeteries Clauses Act, 1847 (7), or of a cemetery under the Public 
Health (Interments) Act, 1879 (s), for which a chaplain is still_in 
office, the register book, as regards burials in the consecrated part 





the course stated in the text is followed, the rector etc. shall not be liable to 
such penalties. 

(n) See p. 448, ante. 

(0) 42 & 43 Vict. c. 31. See p..506, ante. 

(p) 10 & 11 Vict. c. 65. See p. 514, ante. 

(g) Burial Act, 1853 (16 & 17 Vict. c. 184), s. 8; Cemeteries Clauses Act, 1847 
(10 & 11 Vict. c. 65), s. 32; Registration of Burials Act, 1864 (27 & 28 Vict. 
‘¢.97), ss. 1, 7. The Burial Act, 1853, s. 8, applies in terms to burial grounds 
provided under that Act or the Burial Act, 1852 (15 & 16 Vict. c. 85), but extends 
to all burial grounds provided under the Burial Acts by virtue of the incorpora- 
tion of the more important of those Acts with each other. See p. 448, ante. The 
provisions of the Cemeteries Clauses Act, 1847, as to the registration of burials, 
are confined to burials in the consecrated part of the cemetery. Besides applying 
to burials in the consecrated part of a cemetery provided under a local Act 
incorporating the Act of 1847 so far as the local Act contains nothing to the 
contrary, they apply to burials in the consecrated part of a cemetery provided 
under the Public Health (Interments) Act, 1879 (42 & 43 Vict. c. 31), if a 
chaplain appointed for the cemetery is still in office. See p. 510, ante. Hi, 
however, there is no chaplain in office for a cemetery under the Act of 1879, 
burials in the consecrated part of the ground are by the Burial Act, 1900 
(63 & 64 Vict. c. 15), s. 7, to be registered in like manner and subject to the like 
provisions as burials in the unconsecrated part of the cemetery, that is, under the 
provisions of the Registration of Burials Act, 1864. The last-mentioned Act, 
by s. 1, applies to the registration of burials in any burial ground burials in 
which are not ‘‘now by law” required to be registered ; and by s. 7 of that 
Act it is provided that ‘‘the term ‘burial ground’ includes a vault or other place 
where any body is buried.” The Act of 1864 thus applies to burials in the 
unconsecrated part of a cemetery provided under a local Act incorporating the 
Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), or in a cemetery provided 
under a local Act not incorporating the Act of 1847, in the absence of provisions 
in the local Act for the registration of such burials; to burials in cemeteries 
under the Public Health (Interments) Act, 1879 (42 & 43 Vict. c. 31), except 
as regards the consecrated part of the ground in the cases above referred to 
where a chaplain appointed for the cemetery is still in office; and also, it seems, 
to any burial in private ground. As to the legality of such burials, see p. 512, 
ante. The law with regard to the keeping of registers of burials by rectors 
etc. applied by the enactments above mentioned is stated at pp. 555, 556, ante. 
.(r) 10 & 11 Vict. c. 68. 

(s) 42 & 43 Vict. c. 31. 
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BURIAL AND CREMATION. 


of the ground, is to be kept by the chaplain of the cemetery (2). 
In other cases it is to be kept by an officer appointed to that duty 
by the burial authority or by the company, body, or persons to 
beta the burial ground or cemetery belongs, as the case may 
e (w). 

In the case of a burial ground provided under the Burial Acts it 
is required that in the register books shall be distinguished in what 
parts of the burial ground the several bodies the burials of which 
are entered in such register books are buried, and, where the whole 
of the burial ground is not consecrated, whether in the conse- 
crated or unconsecrated portion; and where the burial ground has 
been provided for more than one parish, the register must be kept 
or indexed so as to facilitate searches for entries in the register 
books in respect of bodies from the several parishes (w). 


1187. The register books kept under the above provisions, both 
for burial grounds provided under the Burial Acts and for all other 
burial grounds, are as to searches therein and copies thereof and 
extracts therefrom subject to the regulations of the Births and 
Deaths Registration Act, 1836(x), so far as those regulations relate to 
register books of burials kept by rectors, vicars, or curates (y). 


1188. The register books kept under the foregoing provisions, or 
copies thereof or extracts therefrom, are to be received in all courts 
as evidence of the burials entered therein (2). 


1189. Copies or transcripts of the register books kept under the 
foregoing provisions must from time to time be sent to the registrar 
of the diocese to be kept with the copies of the register books of 
the parishes within the diocese (a). : 


1190. Where a register of burials is required to be kept by the 
Registration of Burials Act, 1864, wilful failure on the part of the 
company, body, or persons to whom the burial ground belongs, or 


(t) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 32. 

(w) Burial Act, 1853 (16 & 17 Vict. c. 134), s.8; Registration of Burials Act, 
1864 (27 & 28 Vict. c. 97), s. 2; and see note (q), p. 559, ante. 

(w) Burial Act, 1853 (16 & 17 Vict. c. 134), s. 8; and see note (q), p. 559, ante. 

wv) 6 & 7 Will. 4, c. 86. 

y) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 33; Burial Act, 
18538 (16 & 17 Vict. c. 134), s.8 ; Registration of Burials Act, 1864 (27 & 28 Vict. 
c. 97), 3. 6. As to the application of these enactments, see note (q), p. 539, 
ante. For the regulations of the Births and Deaths Registration Act, 1836 
(6 & 7 Will. 4, c. 86), 8. 35, see p. 557, ante. 

(z) Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), 8.32; Burial Act, 1853 
(16 & 17 Vict. c. 134), s. 8; Registration of Burials Act, 1864 (27 & 28 Vict. 
c. 97), 8. 5. 

Ay Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65), s. 32; Burial Act, 1853 
(16 & 17 Vict. c. 134), s. 8; Registration of Burials Act, 1864 (27 & 28 Vict. 
c. 97), 8. 8. The sections are not equally explicit as to the sending of the copies. 
S. 32 of the Act of 1847 merely provides that the copies or transcripts of the 
register shall be sent; s. 8 of the Act of 1853 provides that copies or 
transcripts verified and signed by the officer appointed to the duty of keeping 
the register shall be sent; and s. 3 of the Act of 1864 provides that copies or 
transcripts shall from time to time be made, verified, and signed by the officer 
appointed to the duty of keeping the register and sent by him. As to the 
application of the several sections, sce note (¢), p. 559, ante. 





Part XVI.—REGISTRATION OF BURIALS. 


any officer or person appointed by them to the duty of keeping the 
register, to fulfil the obligations imposed on them or him as above 
stated is punishable on summary conviction by a penalty for every 
such offence not exceeding £5 (b).. 


Secr. 38.—Burials in Consecrated Ground without Church of 
England Service. 


1191. When any burial has taken place in the consecrated ground 
of a churchyard or graveyard without the rites of the Church of 
England under the Buriai Laws Amendment Act, 1880, the person 
having the charge of or being responsible for such burial must on 
the day thereof, or the next day thereafter, transmit a certificate of 
such burial in the form scheduled to the Act or in a form to the 
like effect to the rector, vicar, incumbent, or other officiating 
minister in charge of the parish or district in which the churchyard 
or graveyard is situate or to which it belongs, or in the case of any 
burial ground or cemetery vested in a burial authority to the person 
required by law to keep the register of burials therein, who must 
thereupon enter such burial in the register of burials of such 
parish or district or of such burial ground or cemetery. Such 
entry, instead of stating by whom the ceremony of burial was 
performed, must state by whom the same 1s certified. 

Any person wilfully making a false statement in such certificate, 
and any rector, vicar, minister, or other person as aforesaid 
recelving such certificate and refusing or neglecting duly to enter 
such burial in the register, is guilty of a misdemeanour (c). 

A rector etc. refusing to enter such burial may be compelled by 
mandamus to make the entry (d). 


Snot. 4.—Destruction, Forgery, and Falsification of Register. 


1192. It is a felony, for which the maximum punishment is 
penal servitude for life, unlawfully to destroy, deface, or injure, or 
cause or permit to be destroyed, defaced, or injured, any register of 
burials by law authorised or required to be kept or any part 
thereof, or any certified copy thereof or any part thereof, or to 
forge or fraudulently alter in any such register any entry relating 
to any burial or any part of such register, or any certified copy 
thereof or of any part thereof, or knowingly and unlawfully to insert 
or cause or permit to be inserted in such register or in any certified 
copy thereof any false entry of any matter relating to any burial, or 


(6) Registration of Burials Act, 1864 (27 & 28 Vict. c. 97), s. 4. As to the 
application of this Act, see note (7), p. 559, ante. The section imposes the 
penalty if the company ete. “« wilfully fail to comply with any of the provisions 
of this Act.” There does not appear to be any corresponding provision with 
regard to registers of burials required to be kept under the Burial Acts or the 
Cemeteries Clauses Act, 1847 (10 & 11 Vict. c. 65). 

(c) Burial Laws Amendment Act, 1880 (43 & 44 Vict. c. 41), s. 10, and Sched. 
B., extended to cemeteries under the Public Health (Interments) Act, 1879 (42 
& 43 Vict. c. 31), by Burial Act, 1900 (63 & 64 Vict. c. 15), s. 9. As to 
burials under the Act of 1880, see pp. 424 et seg., ante; and for the definition 

of ‘‘graveyard’’ for the purposes of that Act, see note (/), p. 424, ante. 

(d) £. v. Hall (1881), 45 J. P. 486. . 
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Suct.4. knowingly and unlawfully to give any false certificate relating to 
Destruction, any burial, or to certify any writing to be a copy or extract from 
Forgery, any such register knowing such writing or the part of the register 
and ore of which it is a copy or extract to be false in any material particular, 
eer or to forge or counterfeit the seal of, or belonging to, any register 
—— office or burial board, or to offer, utter, dispose of, or put off any such 
register, entry, certified copy, certificate, or seal, knowing the same 
to be false, forged, or altered, or any copy of any entry in any such 

register knowing the entry to be false, forged, or altered (e). 
Making false It is also a felony, for which the maximum punishment is penal 
entries etc.  gervitude for life, to do any of the following things to any copy of 
any register of burials directed or required by law to be trans- 
mitted to any registrar or other officer—that is to say, knowingly 
and wilfully to insert or cause or permit to be inserted therein any 
false entry of any matter relating to any burial, or to forge or alter, 
or to offer, utter, dispose of, or put off, knowing the same to be forged 
or altered, any such copy ; knowingly and wilfully to sign or verify 
any such copy which shall be false in any part thereof knowing 
the same to be false; unlawfully to destroy, deface, or injure any 
such copy; or for a fraudulent purpose to take any such copy from 

its place of deposit or to conceal it (f). 


Sect. 5.—Coroner’s Order and Registrar’s Certificate for Burial. 


Orderon 1198. A coroner upon holding an inquest upon any body may 
inquest Py if he thinks fit, after view of the body, by order under his hand, 
i .7 authorise the body to be buried before verdict and before registry of 


sas the death, and in such case must deliver the order to the relative 
of the deceased or other person who causes the body to be buried, 
or to the undertaker or other person having charge of the 
funeral; but, except upon holding an inquest, no order, warrant, 
or other document for the burial of a body is to be given by a 
coroner (9g). , 

Registrar A registrar of births, deaths, and marriages, upon registering 

et any death, or upon receiving a written requisition to attend at a 


house to register a death, or upon receiving written notice of the 
occurrence of a death, accompanied by due medical certificate, must 
forthwith, or as soon after as he is required, give, without fee or 
reward, either to the person giving information concerning the 
death or sending the requisition or notice, or to the undertaker or 
other person having charge of the funeral of the deceased, a 


(ec) Forgery Act, 1861 (24 & 25 Vict. ¢. 98), s. 36. The Burial Act, 1857 
(20 & 21 Vict. c. 81), s. 15, contains similar, though slightly less elaborate, provi- 
sions, expressed to apply with reference to ‘‘ any register book of burials kept 
according to the provisions of this Act.” The requirements of the Burial Acts 
as to the registration of burials are, however, contained, not in the Act of 1857, 
but in the Burial Act, 1853 (16 & 17 Vict. c. 184), 8.8. See p. 559, ante. As 
to forgory, see title CRIMINAL LAW AND PROCEDURE. 

(f/) Forgery Act, 1861 (24 & 25 Vict. c. 98), s. 37. See further, title 
CRIMINAL LAW AND PROCEDURE. 

(g) Births and Deaths Rogistration Act, 1874 (37 & 38 Vict. c. 88), 8. 17, as 
amonded by Ooronors Act, 1887 (50 & 51 Vict. c. 71), ss. 18 (6), 45 and Sched. III. 
As to coroners gonorally, sco title CoRONERS. 
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certificate under his hand that he has registered or received 
notice of the death, as the case may be. 

Every such order of the coroner and certificate of the registrar 
is to be delivered to the person who buries or performs any funeral 
or religious service for the burial of the body of the deceased; and 
any person to whom such order or certificate was given by the 
coroner or registrar who fails so to deliver or cause to be delivered 
the same is liableon summary conviction to a penalty not exceeding 
forty shillings. 

‘’he person who buries or performs any funeral or religious 
service for the burial of any dead body as to which no order or 
certificate as above provided is delivered to him must within seven 
days after the burial give notice thereof in writing to the registrar, 
and if he fails so to do is liable on summary conviction to a penalty 
not exceeding £10 (h). 


1194. If, however, the body of the deceased is buried in conse- 
crated ground without the rites of the Church of England under 
the Burial Laws Amendment Act, 1880, the order of the coroner or 
certificate of the registrar is to be delivered to the relative, friend, 
or legal representative of the deceased having the charge of or being 
responsible for the burial, instead of to the person who buries or 
performs any funeral or religious service for the burial of the body 
of the deceased ; and any person to whom the order or certificate is 
given by the coroner or registrar who fails so to deliver or cause to 
be delivered the same is liable to a penalty not exceeding forty 
shillings; and any such relative, friend, or legal representative 
above mentioned to whom no such order or certificate is delivered 
must within seven days after the burial give notice thereof in 
writing to the registrar, and if he fails to do so is liable to a penalty 
not exceeding £10 (i). 


Srcr. 6.—Still-born Children. 


1195. .A person may not wilfully bury or procure to be buried 
the body of any deceased child as if it were still-born. 

A person who has control over or ordinartly buries bodies in any 
burial ground may not permit to be buried in such burial ground 
the body of any deceased child as if it were still-born, and may not 
permit to be buried or bury in such burial ground any sitill- 
born child, before there is delivered to him either—(a) a written 
certificate that such child was not born alive, signed by a registered 
medical practitioner who was in attendanee at the birth or has 
examined the body of such child, or (b) a declaration signed by 
some person who would, if the child had been born alive, have been 
required by the Births and Deaths Registration Act, 1874, to give 
information concerning the birth, that is to say, the father or 


—— 








(h) Births and Deaths Registration Act, 1874 (37 & 38 Vict. c. 88), ss. 17, 45. 

(4) Burial Laws Amendment Act, 1880 (43 & 44 Vict. c.41),.s. 11, as amended 
by Burial and Registration Acts (Doubts Removal) Act, 1881 (44 & 45 Vict. 
c. 2), s. 2. As there is no express provision for the recovery of the penalties 
under these Acts, they appear only to be recoverable by action at the instance 
of the Crown. See Bradlaugh v. Clarke (1883), 8 App. Cas. 354. 
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Sect. 6. mother, or the occupier of the house in which to his knowledge the 
Still-born child was born, or any person present at the birth, to the effect that 
Children. no registered medical practitioner was present at the birth, or that 

ie his certificate cannot be obtained, and that the child was not born 
alive, or (c), if there has been an inquest, an order of the coroner. 
Any person acting in contravention of any of these provisions is 
liable on summary conviction to a penalty not exceeding £10 (k). 


Sect. 7.—Coffins containing more than one Body. 


Particulars to 1196. Where there is in the coffin in which any deceased person 
be furnished ig brought for burial the body of any other deceased person or the 
eerie body of any still-born child, the undertaker or other person who 
service. has charge of the funeral must deliver to the person who buries or 
performs any funeral or religious service for the burial of such body 
or bodies notice in writing signed by such undertaker or other 
person, and stating to the best of his knowledge and belief with 
respect to each such body the following particulars: (a) if the body 
is the body of a deceased person, the name, sex, and place of abode 
of the said deceased person; (b) if the body has been found exposed, 
and the name and place of abode are unknown, the fact of the body 
having been so found and of the said particulars being unknown; 
and (c) if the body is that of a deceased child without a name, or a 
still-born child, the name and place of abode of the father, or, if it 
is illegitimate, of the mother of such child. 
Every person failing to comply with any of these provisions is 
hable on summary conviction to a penalty not exceeding £10 (I). 
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Power of 1197. An elective burial board may, with the approval of the 
elective burial vestry or body having the powers of the vestry in this behalf (with 
das 2 the necessity for which approval the Local Government Board (1m) 
orbits have, however, power to dispense (n)), and subject to the provisions 
of the Burial Acts and the regulations to be made thereunder (0), 
_ hire, take on lease, or otherwise provide fit and proper places for 
the reception of bodies previous to interment, and make arrange- 
ments for the reception and care of bodies to be deposited therein, 
and for providing such places may exercise all the powers vested 

in them under the Burial Acts for providing a burial ground (), 


(c) Births and Deaths Registration Act, 1874 (37 & 38 Vict. c. 88), ss. 1, 18, 
40 (3), 45. 

(4) Ibid., ss. 19, 45. | 

(m) Substituted for a Secretary of State by the Burial Act, 1900 (63 & 64 
Vict. c. 15), s. 4 and Sched. I. 

(m) Burial Act, 1855 (18 & 19 Vict. c. 128), 8. 6. See p. 461, ante. 

(0) As to regulations under the Burial Acts, see p. 537, ante. No regulations 
of a general kind have been made under the Acts with regard to mortuaries. 

(y) Burial Act, 1852 (15 & 16 Vict. c. 85), 8.42. As to the body to whom 
the functions of the vestry now attach where an elective burial board act for a 
rural parish or part of a rural parish, see pp. 498, 499, ante. There is no general! 
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This power of providing a mortuary may be exercised also by 
authorities (other than elective burial boards) in whom the powers 
of a burial board are vested, and in some cases is exercisable 
without any approval on the part of a vestry or body substituted 
for a vestry (q). 

The enactment conferring the power above mentioned also 
enables a mortuary to be provided for a parish not under a burial 
_ board or an authority having the powers of a burial board, but there 
is some doubt as to the authority by whom and the manner in which 
this power is exercisable (7). 


provision substituting any other body for the vestry for the purposes of the 


section in the case of an urban parish; and if, as is probably the better view, 
the approval of the vestry required is ‘‘in relation to any expense or rate ” 
within s. 7 (3) of the Local Government Act, 1894 (56 & 57 Vict. c. 73), so that 
the power of approval is exercisable by the parish meeting in the case of a 
rural parish with a parish council, it follows that the power of approval could 
not be transferred from the vestry:in the case of an urban parish by order under 
s. 33 of the Act of 1894. 

(q) See pp. 485, 488, 490, 502, ante. 

(r) The Burial Act, 1852 (15 & 16 Vict. c. 85), s. 42, gives the power to pro- 
vide a mortuary, subject to the provisions of the Burial Acts and of the 
regulations to be made thereunder, not only to any burial board, but also to 
‘‘the churchwardens and overseers of the poor of any parish [in the metropolis | 
for which a burial board shall not have been appointed under this Act, by the 
direction of the vestry,” and provides that such churchwardens and overseers 
may exercise all such powers as under the Poor Relief Act, 1819 (59 Geo. 3, 
c. 12), or otherwise ‘‘ the churchwardens and overseers of any parish not having 
a workhouse might exercise for providing a workhouse for such parish.” The 
words referring to the metropolis were impliedly repealed by the Burial Act, 
1853 (16 & 17 Vict. c. 134), s. 7, and expressly by the Statute Law Revision Act, 
1894 (57 & 58 Vict. c. 56), s. 1 and Sched. I. At the time when the Burial Act, 
1852, was passed, the powers of the churchwardens and overseers under the 
Poor Relief Act, 1819, for the provision of workhouses had by the Union and 
Parish Property Act, 1835 (5 & 6 Will. 4, c. 69), s. 4, been declared to be 
exercisable, under the control and subject to the rules etc. of the Poor Law 
Commissioners (afterwards the Poor Law Board and now the Local Government 
Board), by the overseers (including the churchwardens as ex officio overseers, see 
‘abid., s. 9).1n any parish not under a board of guardians, and by the guardians 
of any union or parish formed or established by virtue of any Act of Parliament. 
In 1852, though there were still numerous parishes elsewhere not under any 
board of guardians, there appears to have been no longer any such parish in the 
metropolis. Consequently there was no parish to which, as originally passed, the 
Act of 1852 applied, in which the churchwardens and overseers had actually any 
power to provide a workhouse under the Act of 1819. S. 42 of the Act of 
1852 refers, however, not to the powers which the churchwardens and overseers 
‘‘ exercise,’ but to those which they ‘‘ might exercise,’’ and must, doubtless, be 
read as meaning that the churchwardens and overseers shall, for the purpose of 
providing a mortuary, have the powers that they would have under the Act of 
1819 and otherwise for providing a workhouse if their parish were not under a 
board of guardians. Ss. 8—10 of the Act of 1819, which empowered church- 
wardens and overseers to provide workhouses, are repealed by the Statute Law 
Revision Act, 1875 (38 & 39 Vict. c. 66), but under the provisoes to that Act are 
still in force for the purposes of s. 42 of the Burial Act, 1852. The other 
enactments as to the provision of workhouses by churchwardens and overseers 
still in force are—Poor Relief Act, 1601 (43 Eliz. c. 2), s. 4 (s. 5 in some editions 
of the Statutes); Poor Law Amendment Act, 1834 (4 & 5 Will. 4, c. 76), 
ss. 21, 23; Union and Parish Property Act, 1835 (5 & 6 Will 4, c. 69); and 
Union and Parish Property Act, 1837 (7 Will. 4 & 1 Vict. c. 50). See also 
Divided Parishes and Poor Law Amendment Act, 1882 (45 & 46 Vict. c. 58), 
s. 14; Commons Act, 1899 (62 & 638 Vict. c. 80), s. 22 and Sched. I. 

It remains to be considered, in the view of the effect of s. 42 of the 
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1198. Any local authority under the Public Health Acts may, 
and if required by the Local Government Board must, and every 
sanitary authority in London must, provide and fit up a mortuary, 
2%.€., a proper place for. the reception of dead bodies before inter- 
ment, and may make bye-laws with respect to the management 
and charges for use of the same. They may also provide for the 
decent and economical interment, at charges to be fixed by such 
bye-laws, of any dead body which may be received into a 
mortuary (s). 


1199. A local authority under the Public Health Acts may provide 
and maintain a proper place (otherwise than at a workhouse or at a 
mortuary) for the reception of dead bodies during the time required 
to conduct any post-mortem examination ordered by a coroner or 
other constituted authority, and may make regulations with respect 
to the management of such place(¢); and a sanitary authority in 
London may, and (except in the case of the Common Council of 
the City (wu) ), 1f required by the London County Council, must, 
provide and maintain a proper building (otherwise than at a 
workhouse) for the reception of dead bodies during the time 
required to conduct any post-mortem examination ordered by a 
coroner or other constituted authority, and may make regulations 


— 


Burial Act, 1852, taken above, in whom the powers of the vestry and church- 
wardens and overseers under consideration are now vested. In the case of 
a rural parish with a parish council the powers of the vestry appear to be 
vested in the parish council under s. 6 (1) (a) of the Local Government 
Act, 1894 (56 & 57 Vict. c. 73), for s. 7 (3) of that Act, substituting the 
parish meeting for the vestry for certain purposes of the Burial Acts, appears 
only to apply where the Burial Acts have been adopted. By s. 6 (1) (e) (111.) of 
the Act of 1894, the powers of the churchwardens and overseers as to the 
‘‘ holding or management of parish property” are in such a parish transferred 
to the parish council; but these powers would not seem to include the powers 
of the churchwardens and overseers for the provision of a mortuary. 

The best view accordingly seems to be that in a rural parish with a parish 
council the powers in question are exercisable by the overseers alone (see 
ibid., s. 5 (2) ) under the direction of the parish council. Possibly, however, 
the conveyance of the land acquired should be made to the parish council. 
Similarly it seems that in the case of a rural parish not under a parish council 
the powers would be exercisable by the overseers alone under the direction 
of the parish meeting. See 7b/d., s. 19 (4). In the case of an urban parish, in 
the absence of an order under ibid., s. 33, affecting the matter, the power would 
still be exercisable by the churchwardens and overseers under the direction of 
the vestry. In the county of London the powers in question for the provision 
of a mortuary appear to attach in all cases to the metropolitan borough council. 
See Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), s.8; Metropolis 
Management Amendment Act, 1856 (19 & 20 Vict. c. 112), s 3; London 
Government Act, 1899 (62 & 63 Vict. c. 14), ss. 4, 23 (3). | 

(s) Public Health Act, 1875 (88 & 389 Vict. c. 55), s. 141; Public Health 
(london) Act, 1891 (54 & 55 Vict. c. 76), s. 88. Asto the removal of the bodies of 
persons dying of infectious diseases to such mortuaries, see pp. 549 et seq., ante. 
The Local Government Board have issued a series of model bye-laws for 
mortuaries under the Act of 1875 (series 15). See Mackenzie and Handford, 
Model Bye-laws, p. 507. 

(¢) Public Health Act, 1875 (88 & 39 Vict. c. 55), s. 143. 

(u) Public IIealth(London) Act, 1891 (54 & 55 Vict. c. 76), s. 183. The 
Common Council are the sanitary authority for the City in succession to the City 
Commissioners of Sewers under the City of London Sewers Act, 1897 (60 & 61 
Vict. c. cxxxiii.). 
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with respect to the management of such building. The building 
may be provided in connection with a mortuary, but this provision 
does not authorise the conducting of any post-mortem examination 
in a mortuary (a). | 

A coroner may order the removal of a dead body to or from 
a place so provided for the purpose of conducting a post-mortem 
examination (0). 

Any sanitary authorities in London may, with the approval of 
the London County Council, execute their duty with respect to 
mortuaries and buildings for post-mortem examinations by com- 
bining for that purpose, or by contracting for the use by one of 
the contracting authorities of any such mortuary or building pro- 
vided by another of such contracting authorities, upon terms to be 
agreed upon(c). Similar arrangements might be made by local 
authorities under the Public Health Acts under their general 
powers of combination for the purposes of those Acts (d). 

Borrowing powers are available to local and sanitary authorities 
for the above purposes (e). | 7 

The London County Council are required to provide and main- 
tain proper accommodation for the holding of inquests, and may, 
by agreement with a sanitary authority, provide and maintain the 
same in connection with a mortuary or a building for post-mortem 
examinations provided by that authority, or with any building 
belonging to that authority, and may do so on such terms as may 
be agreed on with the authority (/). 


1200. The London County Council are also empowered to provide 
and fit up one or two buildings as mortuaries for the reception, under 
a coroner’s order, of unidentified dead bodies found in London (gy). 





(a) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), 5. 90. 

(b) Coroners Act, 1887 (50 & 51 Vict. c. 71), s. 24. 

(c) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), s. 91. 

d) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 285. 

% The general borrowing powers of the Public Health Act, 1875 (see ibid., 
ss. 238—244), are available for the provision of a mortuary or place for post- 
mortem examinations under that Act, as for other purposes of the Act; see 
title Locan GOVERNMENT. The Public Health (London) Act, 1891 (54 & 55 
Vict. c. 76), s. 105 (2) (c), expressly enables sanitary authorities in London to 
borrow for the purpose. 

(f) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), s. 92. See title 
CORONERS. 

(g) [bid., s. 93. The section contains somewhat detailed provisions as to 
such buildings, the reception etc. of dead bodies therein, and the holding of 
inquests over such dead bodies. 
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Part XVIIl—Cremation. 


Sucr. 1.—Statutory Provisions. 


Sus-SEctT. 1.—Jntroductory. 


1201. Itis not unlawful at common law to burn a dead body 
instead of burying it, provided that the burning is done in such a 
manner as not to amount to a nuisance (h). But the place and 
manner and conditions of burning are now defined by the Crema- 
tion Act, 1902 (2), and the regulations made by the Home Secretary 
under that Act, and it is an offence to effect any cremation in 
contravention thereof (1). 


1202. In the Cremation Act, 1902, “ burial authority ” is defined 
as meaning any burial board, any council, committee, or other 
local authority having the powers and duties of a burial board, and 
any local authority maintaining a cemetery under the Public 
Health (Interments) Act, 1879 (&K), or under any local Act; and 
“crematorium” is defined as meaning any building fitted with 
appliances for the purpose of burning human remains, and as 
including everything incidental or ancillary thereto ((). 


SUB-SECT. 2.—Crematoria. 


1203. The powers of a burial authority to provide and maintain 
burial grounds or cemeteries, or anything essential, ancillary, or 
incidental thereto, extend to and include the provision and main- 
tenance of crematoria; but no human remains may be burned in 
any such crematorium until the plans and site thereof have been 
approved by the Local Government Board, and until the crema- 
‘torium has been certified by the burial authority to the Secretary 
of State to be complete, built in accordance with such plans, and 
properly equipped for the purpose of the disposal of human remains 
by burning (m). 





(h) R. v. Price (1884), 12 Q. B. D. 247; BR. v. Stephenson (1884), 13 Q. B. D. 
ddl, 7 

(4) 2 Edw. 7, c. 8. 

(j) Lbid., s. 8; and see p. 575, post. 

(k) 42 & 43 Vict. c. 31. a 

(7) Cremation Act, 1902 (2 Edw. 7, c. 8), s. 2. The definition of ‘ burial 
authority’ is the same as thatin the Burial Act, 1900 (63 & 64 Vict. c. 15), 
s.11. See p. 450, ante. : | 

(m) Cremation Act, 1902 (2 Edw. 7, c. 8), s.4. It will be observed that the 
section leaves the provision of a crematorium optional. A burial board or 
an authority with the powers of a burial board are bound, under s. 25 of the 
Burial Act, 1852 (15 & 16 Vict. c. 85), to provide a burial ground, unless they 
avail themselves of the alternative of contracting with a cemetery company for 
interments under s. 26 of that Act. See p. 460, ante. Such a burial authority 
consequently, though they may provide a crematorium in addition to a burial 
ground, cannot provide a crematorium in substitution for a burial ground. 
Similarly a local authority within the moaning of tho Public IHoalth (Interments) 
Act, 1879 (42 & 43 Vict. c. 31), can only provide a crematorium in addition to, 
but not in substitution for, a burial ground, siuco it is only where such a local 
authority are maintaining a burial ground that they come within the definition 
of ‘‘ burial authority.” 
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A crematorium may not be constructed nearer to any 
dwelling-house than 200 yards, except with the consent in writing 
of the owner, lessee, and occupier of such house, nor within fifty 
yards of any public highway, nor in the consecrated part of the 
burial ground of any burial authority (7). 

A burial authority may accept a donation of land for the 
purpose of a crematorium, and a donation of money or other 
property for enabling them to acquire, construct, or maintain a 
crematorium (0). 


Sus-Secr. 3.—IJncumbents and Coroners. 


1204. The incumbent of any ecclesiastical parish is not, with 
respect to his parishioners or persons dying in his parish, under 
any obligation to perform a funeral service before, at, or after the 
cremation of their remains, within the ground of a burial authority, 
but upon his refusal so to do any clerk in holy orders of the 


Established Church not being prohibited under ecclesiastical 


censure may, with the permission of the bishop and at the request 
of the executor of the deceased person, or of the burial authority 
or other person having charge of the cremation or interment of the 
cremated remains, perform such service within such ground (7). 


1205. Nothing in the Cremation Act, 1902, is to interfere with 
the jurisdiction of any coroner, or authorise a burial authority to 
create or permit a nuisance (@). 


SUB-SECT. 4.— ees. 


1206. A burial authority may demand payment of any such 
charges or fees for the burning of human remains in any crema- 
torium provided by them as may be authorised by any table 
approved by the Local Government Board, and such charges or 
fees, and any other expenses properly incurred in or in connection 
with the cremation of a deceased person, are to be deemed to be 
part of the funeral expenses of the deceased (r). _ 

In any table of fees respecting burials to be made or 
approved by the Secretary of State, a fee may be fixed in respect 


-of a burial service before, at, or after cremation, and if no fee is 


fixed, the fee, if any, fixed in respect of a burial service applies (s). 





(n) Cremation Act, 1902 (2 Edw. 7, c. 8), s.5. The distance of 200 yards is 
to be measured as the crow flies (Interpretation Act, 1889 (52 & 53 Vict. c. 63), 
8. 34) from the walls of the dwelling-house, not from the boundary of the 
curtilage adjoinmg the house (Wright v. Wallasey Local Board (1887), 18 
Q. B. D. 783). For the meaning of ‘“‘any public highway,” see title 
HicHWAYS, STREETS AND BRIDGES. 

(0) Cremation Act, 1902 (2 Edw. 7, c. 8), s. 6. 

(p) Ibid., s. 11. 

(q) Liid., s.10. It is a misdemeanour at common law to burn or otherwise 
dispose of a dead body with intent thereby to prevent the holding upon such 
body of an intended inquest where the inquest is one which the coroner has 
jurisdiction to hold (f. v. Price (1884), 12 Q. B. D. 247; &. v. Stephenson (1884), 
13 Q. B. D. 381). | } | 

(r) Cremation Act, 1902 (2 Edw. 7, c. 8), s. 9. As to funeral expenses, see 
pp. 406, 407, ante. 

(s) Ibid.,s. 12. As to such table of fees, see Burial Act, 1900 (63 & 64 Vict. 
ct. 15), s. 3; and pp. 479, 480, ante. 
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If the ashes of any cremated body are disposed of or interred by 
a statutory cemetery company, the company are in some cases 
required to pay fees to the incumbent and clerk of the parish or 
ecclesiastical district from which the body of the deceased was 
removed for cremation (a). 


SuB-SEcr. 5.—Repeal of certain Enactments. 


1207. By virtue of the Cremation Act, 1902, any provisions in any 
previous local and personal Act for the like purpose as that Act 
and any bye-laws or regulations made thereunder, so far as they 
related to that purpose, ceased to be in operation as from the date 
when regulations under that Act came into force, i.e., August 11, 
1908 (0). 

Secr. 2.—Regulations for Cremation. 
SUB-SEcr. 1.— Definitions. 


1208. For the purposes of the Cremation Regulations, 19038 (c), 
the expression “ cremation authority ’’ means any burial authority or 
any company or person by whom a crematorium has been estab- 
lished ; and ‘‘ medical referee’? means a medical referee or deputy 
medical referee appointed in pursuance of the provisions in the 
regulations in that behalf (d). . 

Other expressions in the regulations have, unless the contrary 
intention appears, the same respective meanings as in the Crema- 
tion Act, 1902 (e). 


Sus-Secr. 2.—Maintenance and Inspection of Crematoria. 


1209. Every crematorium must be (1) maintained in good work- 
ing order, (2) provided with a sufficient number of attendants, 


(a) Cremation Act, 1902 (2 Edw. 7, c. 8), s. 18, by which ss. 52 and 57 of 
the Cemeteries Clauses Act, 1847 (10 & 11 Vict. c 65) (as to which see 
pp. 522, 523, ante), and any similar provisions in any local and personal Act 
authorising the making of a cemetery, are to apply to the disposition or inter- 
ment of the ashes of a cremated body as if it were the burial of a body. 

(6) Cremation Act, 1902 (2 Edw. 7, c. 8), s. 14; and see note (c), infra. 

(c) The regulations referred to in the present section are contained in an order 
of the Home Secretary (Stat. R. and O. Rev., 1904, Vol. IV., ‘‘ Cremation 
(England) ”’ ) dated March 31, 1903, and made under s. 7 of the Cremation Act, 
1902 (2 Edw. 7, c. 8). That section empowers the Secretary of State to make. 
regulations with regard to various matters there. enumerated in connection 
with cremation, and provides that a copy of regulations so made shall be laid 
before both Houses of Parliament, and that, after having lain for forty days 
before Parliament, they shall, unless an address is presented by either House 
praying His Majesty to withhold assent therefrom, have effect as if enacted in 
the Act. The Regulations of 1903 were duly laid before Parliament, and, no 
address having been presented against them, came into force on May 11, 1903, 
when they had lain before Parliament for forty days. In view of the provision 
that the regulations shall have effect as if enacted in the Act, they must be 
tuken conclusively to be intra vires (Institute of Patent Agents v. Lockwood, 
[1894] A. C. 347). The regulations have no short title, and are referred to in 
the present part of this title as the Cremation Regulations, 1903. 

A. schedule to the regulations contains a series of forms for the certificates etc. 
required by the regulations in connection with cremation. The regulations do 
not contemplate any departure from the prescribed forms, for they prescribe the 
use of the scheduled forms in absolute terms, and not only the use of these 
formns or forms to the like effect. 

i) Cremation Regulations, 1903, preliminary provisions. 

e) Interpretation Act, 1889 (52 & 53 Vict. o. 63), 8. 31. 
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and (8) kept constantly in a cleanly and orderly condition. But a 
crematorium may be closed by order of the cremation authority if 
not less than one month’s notice be given by advertisement. in two 
papers circulating in the locality, and by written notice fixed at the 
entrance to the crematorium. The cremation authority must 
give notice in writing to the Secretary of State of the opening or 
closing of any crematorium (/). 

Every crematorium must be open to inspection at any reason- 
able time by any person appointed for that purpose by the Secre- 
tary of State or by the Local Government Board (9). 


Sus-Sxect 3 —Conditions under which Cremation may take place. 


1210. No cremation of human remains may take place except in 
a crematorium of the opening of which notice has been given to the 
Secretary of State (h). | 

It is not lawful to cremate the remains of any person who is 
known to have left a written direction to the contrary, or to 
cremate human remains which have not been identified (2). 

No cremation is to be allowed until the death of the deceased has 
been duly registered, except where an inquest has been held and a 
certificate given by a coroner (fk). 

No cremation is to be allowed to take place unless application 
therefor be made, and the particulars stated in the application be 
confirmed by statutory declaration. Such application must be 
signed and the statutory declaration made by an executor or by the 
nearest surviving relative of the deceased, or, if made by any other 
person, must show a satisfactory reason why the application is not 
made by an executor or by the nearest surviving relative (I). 


1211. No cremation is to be allowed to take place unless (1) a 
certificate be given by a registered medical practitioner who has 


attended the deceased during his last illness, and who can certify’ 


definitely as to the cause of death, and a confirmatory medical certifi- 
cate be given by another medical practitioner, who must be qualified 
as hereinafter mentioned (m), or (2) a post-mortem examination has 
been made by a medical practitioner expert in pathology, appointed 
by the cremation authority (or in case of emergency appointed by 
the medical referee), and a certificate given by him (n), or (8) an 
inquest has been held and a certificate has been given by the 
coroner (0). And no cremation may, in any case, take place except 
on the written authority of the medical referee (p). | 

The confirmatory medical certificate above mentioned, if not 





J) Cremation Regulations, 1903, r. 1. 
g) Ihid., rv. 2. 

(h) Ibid., v. 3. 

(i) Lbid., rr. 4, 5. 


(k) I bid., xr. 6. For the prescribed form, see ibid., Schedule, Form E. 

(7) Ibid., r. 7. For the prescribed form, see ibid., Schedule, Form A. 

(rn) ibid., r. 8. For the prescribed forms, see ibid., Schedule, Forms B 
and OC. 

(n) I bid. For the prescribed form, see ibid., Schedule, Form D. 

(0) Ibid. For the prescribed form, see ibid., Schedule, Form E. 

(p) Lbid. For the prescribed form, see ibid., Schedule, Form F. 
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given by the medical referee, must be given by a registered medieal 
practitioner of not less than five years’ standing, who must either 
(1) be appointed for the purpose by the cremation authority, or 
(2) hold one of the following appointments: medical officer of 
health ; police surgeon ;_ certifying surgeon under the Factory and 
Workshop Act, 1901 (q) ; medical referee under the Workmen’s Com- 
pensation Act, 1906 (r), or (3) hold an appointment as physician 
or surgeon in a public general hospital containing not less than 
fifty beds (s). 


' 1212. A cremation authority must appoint a medical referee, 
who must be a registered medical practitioner of not less than five 
years’ standing and possess such experience and qualifications as 
will fit him for the discharge of the duties required of him by the 
Cremation Regulations of 1908. If otherwise qualified he may be 
a person holding the office of coroner or of medical officer of 
health. They must also appoint a deputy medical referee possessing 
the like qualifications to act in the absence of the medical referee 
and in any case in which the medical referee has been the medical 
attendant of the deceased. On making any such appointment they 
must notify the name, address, and qualifications of the medical 
referee or deputy medical referee to the Secretary of State (¢). 

The medical referee, if he has personally investigated the 
cause of death, may give the prescribed confirmatory certificate, 
and if he has made the post-mortem examination may give the 
prescribed post-mortem certificate. He may also, if a coroner, 
himself give the prescribed coroner’s certificate (w). 


1213. The duties of the medical referee are as follows :— 

He must not allow any cremation to take place if it appears that 
the deceased left a written direction to the contrary, nor (except 
where an inquest has been held and a certificate given by a coroner 
in the prescribed form) unless he is satisfied that the death of the 
deceased has been duly registered, by the production of a “ certifi- 
cate of registry of death” on one of the forms provided by the 
Registrar-General for production in case of burial. 

He must, before allowing the cremation, examine the application 
and certificates and ascertain that they are such as are required by 
the Cremation Regulations, 1908, and that the inquiry made by 
the persons giving the certificates has been adequate. He may make 
any inquiry with regard to the application and certificates that he 
may think necessary. 

He must not allow the cremation unless he is satisfied that the 
application is made by an executor or by the nearest surviving 
relative of the deceased, or, if made by any other person, that the 


(q) 1 dw. 7, c. 22. 
(r) The regulations refer to the Workmen’s Compensation Act, 1897 (60 & 61 
Vict. c. 37), for which the Act of 1906 (6 dw. 7, c. 58), 8. 10, is now substituted. 
8) Cremation Regulations, 1903, r. 9. 
t) Ihid., yr. 10. 
(uw) Lbid., y. 11. or the prescribed forms, see ibid., Schedule, Forms 
ey 
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_ fact that the executor or nearest relative has not made the applica- 
tion is sufficiently explained, and that the person making the 
application is a proper person to do so, nor unless he is satisfied 
that the fact and cause of death have been definitely ascertained ; 
and in particular, if the cause of death assigned in the medical 
certificates be such as, regard being had to all the circumstances, 
might be due to poison, to violence, to any illegal operation, or to 
privation or neglect, he must require a post-mortem examination to 
be held, and if that fails to reveal the cause of death, or if it appears 
that death was due to poison, to violence, to any illegal operation, 
or to privation or neglect, or if there is any suspicious circumstance 
whatsoever, whether revealed in the certificates or otherwise coming 
to his knowledge, he must decline to allow the cremation unless an 
inquest be held and a certificate given by the coroner in the 
prescribed form. : 

If a coroner has given notice that he intends to hold an inquest 
on the body, he must not allow the cremation to take place until 
the inquest has been held. : 

The medical referee may in any case decline to allow the crema- 
tion without stating any reason. | 

In the case of the remains of a person who has died in any place 
out of England the medical referee may accept a declaration con- 
taining the prescribed particulars if it be made before any 
person having authority in that place to administer an oath or to 
take a declaration; and he may accept medical certificates if they 

e signed by any medical practitioners who are shown to his satis- 
faction to possess qualifications substantially equivalent to those 
prescribed in the case of each certificate by the Cremation 
Regulations, 1903 (v). 


1214. The regulations above referred to, save those prohibiting 
cremation except in a crematorium of the opening of which due 
notice has been given, and prohibiting the cremation of the remains 
of a person who has left written directions to the contrary (w), do not 
apply to the cremation of the remains of a deceased person who 
has already been buried for not less than one year. Such remains 
may be cremated, subject to such conditions as the Secretary of 
State may impose in the exhumation licence granted by him or 
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otherwise; and any such cremation in which those conditions are ~ 


not observed is to be deemed a contravention of the Cremation 
Regulations, 1903 (2). 


1215. In the case of any person dying of plague, cholera, or 
yellow fever on board ship or in a hospital or temporary place of 
reception of the sick provided by a port or other local authority 
under the Public Health Acts or by a hospital committee under the 
Isolation Hospital Acts, the medical referee, if satisfied as to the 
cause of death, may dispense with any of the requirements of certain 





(v) Cremation Regulations, 1903, r. 12. For the. prescribed forms of 
declaration and medical certificates, see ‘bid., Schedule, Forms A—D. 

(w) Lbid., rr. 3, 4; and see p. 571, ante. 

(w) Ibid., r. 13. 
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of the regulations above referred to (a). These regulations may 
also be temporarily suspended or modified in any district during an 
epidemic or for other sufficient reason by an order of the Secretary 
of State on the application of a local authority (0). 


1216. Notwithstanding the foregoing regulations, the medical 
referee may permit the cremation of the remains of a still-born 
child 1f 1t be certified to be still-born by a registered medical prac- 
titioner after examination of the body, and if the referee after such 
inquiries as he may think necessary is satisfied that it was still-born, 
and that there is no reason for further examination (c). 


SuB-SEect. 4.—Disposal of Ashes. 


1217. After the cremation of the remains of a decgased person 
the ashes must be given into the charge of the person who applied 
for the cremation if he so desires. If not, they must be retained by 
the cremation authority, and, in the absence of any special arrange- 
ment for their burial or preservation, must be decently interred in 
a burial ground or in land adjoining the crematorium reserved for 
the burial of ashes. In the case of ashes left temporarily in the 
charge of the cremation authority and not removed within a 
reasonable time, a fortnight’s notice must be given to the person 
who applied for the cremation before the remains are interred (d). 


SUB-SECT. 5.—Registration of Cremations etc. 


1218. A cremation authority must appoint a registrar, who must 
keep a register in a prescribed form of all cremations carried out by 
the cremation authority. He must make the entries relating to each 
cremation immediately after the cremation has taken place, except 
the entry in the last column, relating to the disposal of the ashes, 
which he must make as soon as the remains of the deceased have 
been handed to the relatives or otherwise disposed of (e). 

All applications, certificates, statutory declarations, and other 
documents relating to any cremation must be marked with a 
number corresponding to the number in the register, filed in order, 
and carefully preserved by the cremation authority. All such 
registers and documents may be inspected at any reasonable hour 
by any person appointed for that purpose by the Secretary of State, 
the Local Government Board, or the chief officer of any police 
force (/). 

When any crematorium is closed as hereinbefore mentioned, 
the cremation authority must send all registers and documents 
relating to the cremations which have taken place therein to the 
Secretary of State, or otherwise dispose of them as he may direct (9). 


a) I.e., Cremation Regulations, 1903, rr. 4—9 and 12. 
iF [bid., x. 14. 
c) Llid., r. 15. 
d) Lbid., vr. 16. 
e) Jlid.,r.17. As to the prescribed form of register, see ilid., Schedule, 
Form G. 

JS) Lbid., r. 18. 

th Ibid., r. 19. 
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1219. All statutory provisions relating to the destruction and 
falsification of registers of burials, and the admissibility thereof as 
evidence in courts and otherwise (h), apply to the register of 
cremations, and the provisions as to stamp duty on certified copies 
of registers of burials (i) apply to the register as if it were a register 
of burials (9). | 


1220. The Secretary of State may make any inquiry he thinks 
fit as to the carrying out of the Cremation Regulations, 1903, in 
connection with any crematorium (fk). 


Szor. 3.—Penalty for Breach of Statute or Regulations. 


1221. Any person who contravenes any regulations made under 
the Cremation Act, 1902 (1), or knowingly carries out or procures or 
takes part in the burning of any human remains except in accord- 
ance with such regulations and the provisions of the Act, is Gn 
addition to any liability or penalty which he may otherwise incur) 
liable on summary conviction to a penalty not exceeding £50; 
but any person aggrieved by such conviction may appeal to quarter 
sessions. 7 

Any person who wilfully 1oakes any false declaration or repre- 
sentation, or signs or utters any false certificate, with a view to 
procuring the burning of any human remains, is (in addition to 
any penalty or liability which he may otherwise incur) liable to 
imprisonment, with or without hard labour, not exceeding two 

ears. 
Any person who, with intent to conceal the commission or impede 
the prosecution of any offence, procures or attempts to procure the 
cremation of any body, or, with such intent, makes any declaration 
or gives any certificate under the Cremation Act, 1902, is liable on 
conviction on indictment to penal servitude for a term not exceeding 
five years (m). 


(h) As to these provisions, see pp. 556 et seq., ante. 
(i) Stamp Act, 1891 (54 & 55 Vict. c. 19), ss. 1, 64, Sched. I., Copy or Extract 
Certified. 3 | 
7) Cremation Act, 1902 (2 Edw. 7, c. 8), s. 7. 
bi Cremation Regulations, 1903, r. 20. 
(1) 2 Edw. 7, c. 8. | 
(m) Ibid., s. 8. 
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BILLS OF SALE, 1—77 
absolute dispositions, 29 
accidental omissions, relief against, 74, 75 
act of bankruptcy by grantor, no right of seizure on, 69 
grant of bill as, 58, 59 
addition to bill, 29 
address and description of attesting witness, omission of, 35 
adjudication against grantor, seizure on, 69 
affidavit and bill, discrepancies etc. in, 49 
of attestation, requisites of, 46 
on registration, 48, 49 
after-acquired property, assignment of, 37 
in pursuance of marriage settlement, 17 
inclusion of, in bill or schedule, 28, 29 
agreement to give bill, 13, 14 
hold goods at creditor’s disposal, 18 
amount of consideration, 30 
apparent possession, husband and wife, in case of, 17, 57 
meaning and effect of, 56 
termination of, 56, 57 
“as beneficial owner,” effect of insertion of, 35 
assignment, as bill, 6, 8 
for creditors, not bill, 6, 16 
avoidance of certain absolute bills in case of, 55, 56 
of bill, 72, 73 
renewal of registration not necessary on, 52 
debt arising under unregistered mortgage of chattels, 22 
farm lettings etc., 23 
fixtures, 24 
growing crops, 23 
reversionary right to chattels, 22 
rights under hire agreement, 22 
share in partnership, 22 
trade machinery, 25, 26 
attestation, avoidance of security bills for want of, 53, 54 
necessity for, 45 
statement of, in affidavit, 48 
attesting witness, insertion of name etc. of, 35, 438. 
attornment clause in mortgage, 14, 15 
auctioneer, memorandum in book of, 10 
avoidance of bills, 53—64 etc. 
apparent possession, 56, 57 
as against execution creditors, 61 
rates and taxes, 63 
trustee in bankruptcy, 57—59 
by fraudulent conveyance, 61, 62 
effect of possession under void bill, 54 
extent of, in various cases where bill given for security, 54 
events in case of absolute bill, 55, 56 
grounds for, in case of security bill, 53 
partial, in certain cases, 29, 31, 45 


(1) u2 
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BILLS OF SALE—continued. 
avoidance of bills—continued. 
reputed ownership, by doctrine of, 59—61 
successive bills, in case of, 64 
avoidance of registration, 54 
bailee, chattels in possession of, may be in grantor’s apparent possession, 56 
bankers, letters to, for advance on goods outstanding, 19 
bankrupt, undischarged, grant of bill by, 65 
bankruptcy of grantor, extent of distress on assigned goods in case of, 70 
grantee’s rights on, 57, 58 
seizure by grantee on, "69 
beneficial interest, constitution of “ true ownership ” by, 30 
bills of lading, 6, 18 
boat, transfer of, 17 
bonus, agreement in bill for, 38 
breach of covenant for maintaining security, seizure on, 69 
building contracts, powers in, 12, 259, 264, 265 
cancellation by successive bills, 64 
certificate of registration, insufficiency of, as proof of registration, 76 
chattels real, effect of inclusion in bill, 22 
choses in action, assignment of, 22 
not ‘personal chattels,”’ 21 
classes of bill of sale, 5 
clerical errors in copy of bill etc., effect of, 47 
collateral agreement, bill requiring to be read with, not in statutory form, 36 
incorporation of, 44, 45 
to be stated in consideration, 32 
companies, capital in certain, not “ personal chattels,” 21 
composition, bill given by debtor after, 65 
by grantor, no right of seizure on, 69 
condition, effect of unregistered, 54 
incorporation of, 43 
consent of true owner, application of doctrine of, in case of grantee of bill, 60, 61 
consideration, 30—34, 53, 54 
agreement to repay part on demand, effect of, 31 
amount, 30, 53 
deductions, 33 
expenses of transaction, incl sion of, 33, 34 
mis-statement of, 31, 53, 54 
must be complete, 32 
“now paid ’’ etc., meaning of, 32, 33 
promissory note not due, addition of, 31 
consolidation, applicability of doctrine of, 72 
construction of instruments made before 1879...4 
constructive possession of goods, effect of, 7 
costs of maintaining rights under security, retention by grantee of proceeds of sale 
for, 71 
countries to which Acts apply, 4 
county court, filing and inspection of abstract in, in certain cases, 52 
court, payment into, effect of, in interpleader 63 
creditors, assignment for benefit of, 16 
custom, exclusion of reputed ownership by, 60 
damages for wrongful seizure, measure of, 67 
date of execution of bill, statement of, in affidavit, 45 
debentures, 19, 20 
debt under unregistered mortgage of chattels, assignment of, 22 
declaration of trust, incorporation of, 43° 
declarations of trust without transfer, 8,9 
deductions from consideration money, 33 
deed of charge, 20 
deeds, effect of inclusion in bill, 22 
default of payment, seizure by grantee on, 63 
defeasance, effect of unregistcred, 54 
incorporation of, 43 
meaning of, 40, 44 
definition, 5, 6 
delivery of chattels, effect of, 6, 7, 22 
up of bill, by grantce on payment, 74 
demand of possession, exclusion of reputed ownership by, 60 
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BILLS OF SALE—continued. 
description of grantee, omission of, 35 
grantor and attesting witness, burden of proof of insufficiency 
of, 50 
witnesses, supplementing omission of, 49 
parties and attesting witnesses, necessity for, 48, 49 
specific, of chattels, extent of avoidance by want of, 54. See also 
specific description etc. 
aistress, bill no protection against, 54, 70 
extent of, where assignor. bankrupt, 70 
form of instruments giving powers of, 34 
grantee’s indemnity in case of, 70 
on assigned and other goods, marshalling in case of, 70 
powers of, in document, 11, 12, 14, 15 
removal of goods by grantee to avoid, 70 
seizure by grantee on, 69 
surplus in case of, 70 
divisible, void and effectual parts of bill may be, 35 
documents accompanied by delivery not bills of ‘sale, 6, 7 
confirming oral contracts not bills of sale, 7, 8 
of transfer, 5, 6 
to be deemed and not deemed bills of sale, 6 
entering up satisfaction, 73 
effect of, 74 
equitable right to take chattels, effect of, 6, 13, 14 
estoppel, grantor of void bill liable to, 55 
no ‘“ true ownership ”’ by reason of, 30 
evidence, admission of office copies etc. as, 75, 76 
extraneous, of description of attesting witness inadmissible, 43 
execution against grantor, seizure by grantee on, 69 
avoidance of certain absolute bills in case of, 55, 56 
chattels seized under, not in grantor’s apparent possession, 57 
creditor, and grantee, priority between, 72 
avoidance of bills in certain cases as against, 61 
of bill, statement of, in affidavit, 48 
expenses of transaction, inclusion of, in consideration, 33, 34 
explanation of effect of absolute bill, necessity for, 45 
expunging bill from register on payment, 74 
extension of time for registration, 74, 75 
extraneous evidence of description of attesting witness inadmissible, 43 
false pretences, fraudulent acts of grantor constituting, 68 
farm lettings, etc., assignment of, 23 
farm stock, certain, not ‘‘ personal chattels,” 21 
fees on registration, 77 
fixed sum to be secured, 38 
fixtures, conditions under which deemed “ personal chattels,’’ 20, 21, 24 
no reputed ownership of, 60 
separately assigned, limitation on rules as to true ownership and specific 
description in case of, 29 
foreign parts, bill of sale of goods in, 18 
form, requisites of, 34—53 etc. 
absolute bill, in case of, 34 
acknowledgment of receipt of money, 37 
agreements for maintenance or defeasance of security, 39, 40 
powers deemed to be, 40, 41 
assignment of property other than personal chattels specifically described, 37 
attestation, 45, 46 
: attesting witness, name etc. of, 43 
defeasances etc., meaning and incorporation of, 43, 44 
fixed sum to be secured, 38 
growing crops, no deviation in case of, 37 
inclusion of non-existing chattel, 37 
instalments, provision for payment by, 39 
interest, in respect of, 38 
joint grantees, 37 
grantors,.36 
manner of repayment, 38, 39 
material and non-material divergences, 35, 36 
omission of concluding proviso, 42 
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BILLS OF SALE—continued. 
form, requisites of—continued. 
parol agreements, incorporation of certain, 44, 45 
parties, 36 
personal chattels, necessity for subject-matter to be, 21 
powers of distress, form of instruments giving, 34 
registration, 46—53. See registration. 
retention of bill after payment, agreement for, 42 
sale, insertion of powers of, 41, 42 
schedule, 43 
seizure, insertion of power of, 40, 41 
specific description, goods must be capable of, 27 
substituted articles, no deviation in case of, 37 
time of repayment, 38 
variations, effect of, 35, 36 
want of statutory form, effect of, 34, 35 
formal defects, 36 
fraud, repudiation of bill induced by, 67 
fraudulent conveyance, evidence of solicitor as to, 61 
facts constituting and not constituting, 61, 62 
impeachment of bill as, 58, 61 
disposal or removal by grantor, 67—69 
preference, bill of sale as, 59 
Government securities, interests in, not “ personal chattels,” 21 
grantor, person entitled to be, 64, 65 
growing crops, conditions under which deemed “ personal chattels,” 20, 23 
limitation on rules as to true ownership and specific description in 
case of, 23, 29 
no deviation from statutory form in case of, 37 
guarantee of third party, incorporation of, 45 
hiring agreement, assignment of rights under, 13, 22 
licence to seize, in, 12, 13 
household furniture etc., no reputed ownership of, 60 
hypothecation, letter of, 18 
identification of grantor and attesting witnesses in alidaviy filed with registrar, 
49 
immaterial omissions, 36 
imported goods, instrument creating charge on, 9, 19 
inconsistent clauses, effect of, 35 
incumbrances on chattels, retention by grantee of proceeds of sale for discharge of, 
71 
indemnity of grantee in case of distress on assigned goods, 70 
India warrants, 6, 18 
injunction against grantee, 65, 66 
injury to goods after lawful seizure, effect of, 67 
instalments, effect of provision for payment by, 39 
seizure by grantee on default of, 68 
insurance, insertion of power for grantee to pay, 41 
interest, mode of charging, 38 
interpleader, jus tertii in case of, 63 
order for sale on, 62, 66 
payment into court, effect of, 63 
inventories and receipts, conditions under which bills of sale, 9 
of goods with receipt attached, 6 
inventory, catalogue of chattels not necessarily, 47 
invoice and receipt given separately, 9 
Treland, Acts do not extend to, 4 
joint grantces, 37 
grantors, 36 
not “ true owners,’’ 30 
judgment, bill given to defeat, not within Debtors Act, 62 
for rates, protection of goods comprised in pill against, 63 
jus tertii, defcndant setting up, in interpleader, 63 
legal interest, constitution of “ true ownership by,” 30 
Ictter of hypothecation, 18 
Ictters to bankers for advance on goods outstanding, 19 
licencc to seize, bill void for want of form not deemed, 34, 35 
in building contracts, 12 
general, 6, 11 
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BILLS OF SALE—continued. 
licence to seize, in hiring agreements, 12, 13 
sell, 11 
lien, chattels held under, not in grantor’s apparent possession, 56 
document giving rights to holder of, 7, 11 
purporting to create, 11 
for unpaid purchase-money given in writing, 10 
loan, grantor obtaining, by false representation, 68 
local registration, necessity for, and mode of, 51, 52 
notice of entering up satisfaction in case of, 74 
of renewals, 53 
London Bankruptcy District, local registration where grantor or chattels outside, 
maintenance of security, meaning of agreement for, 40 
powers deemed to be for, 40, 41 
seizure on breach of covenant for, 69 
manner of repayment, 38, 39 
marriage settlements, 6, 16, 17 
married woman, chattels belonging to, not in husband’s apparent possession, 57 
grant of bill by, 64 
marshalling in case of distress on assigned and other goods, 70 
memorandum of agreement for marriage settlement, 17 
sale in auctioneer’s book, 10 
satisfaction, 73 - 
mining lease, power of distress in, 15 
mis-statement of consideration, 31 
Money-lenders Act, powers of relief under, 66 
mortgage, attornment clause in, 14, 15 
mortgagee and grantee of fixtures, rights as between, 24 
in possession, demise by, 15, 16 
name. See description. 
non-existing chattel, inclusion of, 37 
‘““now paid” etc., meaning of, in statement of consideration, 32, 33 
object and scope of Acts, 3, 4 
occupation, sufficient description of, in affidavit, 50, 51 
office copies, 75 
omission of concluding proviso, effect of, 42 
omissions, accidental, relief against, 74, 75 
oral contracts, collateral, 44, 45 
independent, 7, 9, 10 
ordinary course of business, transfers of goods in, 6, 18 
‘‘other assurance of personal chattels,” meaning of,.9, 10 
owner, application of Acts limited to dealings by, 6 
true. See true owner. 
parol agreement. See oral contracts. 
parties, sufficient description of, 36 
partnership, assignment of share i in, 22 
past debt, act of bankruptcy by giving bill as security for, 58 
effect of consideration being, 61 
payment by instalments, effect of provision for, 39 
delivery up by grantee, on, 74 
into court in interpleader, effect of, 63 
under void bill, allowance of, by trustee in bankruptcy, 59 
** personal chattels,’ meaning of, 20—22 
places to which Acts apply, 4 
plant, mar a on rules as to true oyneny and specific description in case of, 
22, 23, 2 
pledge, chattels held under, apparent possession in case of, 56 
of stock in trade obtained on credit, 18 
pledgee and grantee, priority between, 72 
possession, licence accompanied by, 11 
post-nuptial settlements, 17 
power of attorney, as absolute bill, 6, 10 
bill of sale under, 10, 11 
seizure, insertion of, 40 
powers of sale, insertion of, 41, 42 
principal sum, time for repayment of, 38 
_ priority between bills comprising same chattels, 71, 72 
grantee and execution creditor, 7 2 
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BILLS OF SALE—continued. 
priority between grantee and pledgee, 72 ' 
proceeds of sale, application of, 71 
production of receipts for rent ete. by grantor, seizure by grantee on failure of, 69 
promissory note as consideration, 31: 
defeasance by giving, 44 
proviso, effect of omission of concluding, 42 
purchaser from grantee, title of, 73 
grantor, title of, against grantee, 67, 68 
rates, distress for, on goods subject-matter of bill, 63, 70 
judgment for, protection of goods comprised in bill against, 63 
seizure by grantee in case of distress for, 69 
non- production of receipt foe 69 
real estate, chattel interests in, not “ personal chattels,” 21 
‘‘ reasonable excuse ” for non-production of receipt for rent, 69 
“receipt attached,’ meaning of, 9 
receipts for purchase-money of goods, 6 
rent etc., seizure by grantee on non-production of, 69 
receiver, seizure or removal by grantee after appointment of, 68 
rectification of accidental omissions, 74, 75 
redemption before time for payment, 66 
by grantor, 65 
register, contents of, 75 
expunging bill from, on payment, 74 
inspection etc. of, 76 
registrar, persons holding office of, 75 
registration, 46—53 etc. 
affidavit and bill of sale, discrepancies etc. in, 49 
on, contents and swearing of, 48 
assignment of registered bill, not’ necessary on, 72 
avoidance of, 54 
bill for want of, 53, 54 
cases where not necessary, 56, 72 
county court, filing and inspection of abstract in, in certain cases, 52 
description of parties and attesting witnesses, 48, 49 
fees on, 77 
local, 51, 52 
mode of, 46 
necessity for, 46 
occupation, sufficient description of, in affidavit, 50, 51 
place of, 47 
priority between grantees dependent on, 71, 72 
relief against accidental omission, 74, 75 
renewal of, 52, 53, 72 
residence, sufficient description of, in affidavit, 50 
time for, 47. 
‘““true copy” of bill etc., meaning of, 47 
validity previously to, 47 
registry, entry of satisfaction of debt at, 65 
relief against accidental omissions, 74, 75. 
removal or sale after seizure, application for, by grantor, 65, 70, 71 
removal and sale of goods by grantee after seizure, 65, 70 
to avoid distress, 70 
of goods by grantor without fraud, effect of, 69 
renewal of registration, 52, 53 
on assignment of bill, 72 
rent, bill no protection against distress for, 70 
insertion of power for grantee to pay, 41 
seizure by grantce on distress for, or non-production of receipt for, 69 
repairs, insertion of power for grantee to pay for, 41 
repayment, time and manner of, 38, 39 
repealed Acts, 3 | 
replacement of chattels, provision for, 29, 30. See also substitution, 
repudiation of bill induced by fraud, 67 
reputed ownership, 21, 59, 60 
residence etc. of grantor and attesting witnesses, statement of, in affidavit, 48, 50 
retention of bill after payment, agreement for, 42 
retrospective, how far Acts to be deemed, 4, 5 
reversionary right to chattels, assignment of, 22 
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BILLS OF SALE—continued. 
sale by grantee, conditions of, and relief against, 65, 70, 71 
effect of, on claim for interest, 66 
insertion of power of, in bill, AL, 42 
fraudulent, by grantor, 67, 68 
order for, in interpleader, 62, 66 
satisfaction of bill, 73, 74 
effect of, 74 
schedule, catalogue of chattels not necessarily, 47 
necessity for, 26, 27, 43 
registration of copy “of, 27 
scheme of arrangement by orantor, effect of, with meena. to seizure, 69 
Scotland, Acts do not extend to, 4 
sea, bills of sale of goods at, 18 
searches of register, 76 
security, maintenance of, and defeasance of, 39—41 
seizure on breach of covenant for, 69 
seizure by grantee, effect of lawful, 65, 67 
wrongful, 66, 67 
insertion of power of, in events not permitted by Acts, 40 
no power of, except for statutory causes, 69 
relief against, 65, 66, 70, 71 
right of, 40, 68, 69 
separate assignment of fixtures, 24 
growing crops, 23 
trade machinery, 25, 26 
‘setting aside bill induced by fraud, 67 
settlements, marriage, 16, 17 ae: 
post-nuptial, 17 
ship, transfer or assignment of, 6, 17, 18 
solicitor, attestation of absolute bill by, 45, 46 
specific description of chattels, 21, 23, 26—28 
sufficiency of, 27, 28 
stamps on bill, necessity for, and amount of, 76, 77 
stock, sufficient description of, 28 
subsequent agreements, incorporation of, not required, 45 
substitution, no deviation from statutory form in case of, 37 
of fixtures, 24, 29 
new for damaged articles, 29 
plant, 22, 23, 29 
successive bills, 64 
trade machinery, 25, 29 
successive bills, avoidance of, 53, 64 
meaning of, 53 
substitution of, 64 
. Sunday etc., effect of time for registration expiring on, 47 
surplusage, rejection of, 49, 51 
tacking, applicability of doctrine of, 72 
taxes, distress for, on goods subject- matter of bill, 63, 70 
seizure by grantee in case of distress for, 69 
non-production of receipt for, 69 
tender of principal, interest, and costs, after seizure, effect of, 65 
time of payment, statement of, in consideration, 32 
repayment of principal sum, 38 
trade machinery, as personal chattels, 20, 21, 25 
assignment of, 25, 26 
limitation on rules as to true ownership and specific description 
in case of, 29 
meaning of, within Bills of Sale Acts, 25 
name, party named by, 36 
transfer of bill, renewal of registration not necessary on, 52, 7 2 
transferee of bill, position of, 7 2, 73 
transfers of chattels, 5, 6, 8 
“true copy ’”’ of bill etc., meaning of, 47 
true owner, extent of avoidance where grantor not, 84 
necessity for grantor to be, and limits to rule, 21, 27, 29 
who is, 30 
trust, declaration of, to be deemed part of bill etc., 43 
effect of unregistered declaration of, 54 
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BILLS OF SALE—continued. 
trustee in bankruptcy, avoidance of certain absolute bills as against, 55, 56 
rights of, as against grantee, 58 

unregistcred defeasance, effect of, 54 
variations from statutory form, 35, 36 
verbal contract. See oral contract. 

errors in copy of bill, 47 

statement of consideration, 31 

omissions, 36 
vessel, transfer of, 17, 18 
void bill, possession under, 54 
warebousc keepers’ certificates, 6, 18 
warrants for delivery of goods, 6, 18 
witness, attesting, name etc. of, material parts of form, 35, 43 
wrongful seizure by grantee, 66, 67 


BOARD OF GUARDIANS. See BURIAL AND CREMATION. 


BONDS, 79—105 
accord and satisfaction, discharge of obligation by, 97 
with one of joint obligees, 98 
acknowledgement, effect of, on Statute of Limitations, 100 
action on, 101—103 
in case of joint bond, 102, 103 
administration of assets, priority in, 89 
agreement, amount recoverable under bond for performance of, 94 
injunction to restrain breach of, where penalty imposed by bond, 96 
alteration, discharge of obligation by, 98 
alternative conditions, 84, 93 
ambiguity, construction in case of, 87 
annuity, bond for payment of, 81, 82, 94 
stamp duties, 104 
arbitration bonds, 82, 95 
assignment, 97 
“assionment of breaches,” 94, 102 
beyond seas, extension of time for bringing action in case of, 100 
blank, filling up, after execution, 98 
parol evidence to supply, 83 
breach of condition, amount recoverable on, 93—96 ete. 
application of statutes of Anne and William ITI., 94, 95 
in case of bond for performance of covenant, 94 
bonds other than penalty bonds, 95, 96 
common money bond, 93, 94 
forfeiture of bond, 80 
interest, 95 
penalty and costs, 93 
or liquidated damages, rules for determining, 96 
cancellation, discharge of obligation by, 98 
capacity of parties, 83 
classification, 81, 82 
cohabitation, bonds in consideration of, 85, 86 
collateral security by mortgagor, bond as, Statute of Limitations 1 in case of, 99, 10¢ 
common money bond, 81 
amount recoverable on, 94 
condition, breach of. See breach of condition ete. 
impossibility of, 84, 85 
performance or breach of, 92, 93 . 
uncertainty, unlawfulness etc. of, 85, 86 
validity of, 84 
conditions, alternative, 84, 93 
conditional bond, definition of, 80 
conflict of laws in casc of Statutc of Limitations, 101 
considcration, no necessity for, 83 
construction, 86—89 
indorscd memorandum, 88 
intention to be regarded, 86, 87 
joint and several liability, 88, 89 
obligatory part and condition, 87 
parol evidence, 87 
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BON DS—continued. . 
construction—continued.' 
recitals, 87, 88 
time of payment or performance, 88 
corporation sole, effect of bond given to, 83 
costs, recovery of, on breach of condition, 93 
court, payment into, 94, 102 
covenant, amount recoverable under bond for performance of, 94 
‘bonds to secure performance of, 81 
by one of joint obligees not to sue, effect of, 98, 99 
difference between bond and, 81 
injunction to restrain breach of, where poe, oe by bond, 90 
not to sue, difference between release and, 98, 
discharge of obligation by, 97 
crime, bonds conditioned for, 85, 86 
damage sustained, amount recoverable under certain bonds limited to, 94 
date of bond, effect of want of etc., 84 
definite sum, bond to be for, 83 
definition, 80 
delivery, effect of, 84 
demand for payment or performance of condition, 92 
discharge of obligation, 97—99 
in case of joint obligees, 98, 99 
obligors, 99 
modes of, 97, 98 
double bond, definition of, 80 
escrow, operation of bond as, 84 
estoppel, 90, 91, 97 
evidence, parol, admission of, 83, 85, 87 
execution, 84, 102 
executor of obligee, Hes of, to sue, 91 
form, 80, 81 
fraud, release by one of joint obligees by, effect of, 98, 99 
gaming, bonds for money lost at, 85, 86 
grammar etc., effect of defects in, 85 
heirs, bond binding on, 89 
impossibility of condition, effect of, 84, 85, 93, 97 
indorsed memorandum, construction of, 88 7 
infant, capacity of, as party, 83 
extension of time for bringing action in case of, 100 
injunction to restrain breach of agreement where penalty imposed by bond, 90 
instalments, bonds for payment of sum by, 81, 82, 94 
default in payment of, 92 
whole sum becoming due under bond on failure to pay, effect of, 98 
intention, regard to, in construction, 86, 87 
interest, agreement t0 pay, on certain bonds implied, 95 
on judgment, recovery of, 93 
principal becoming due under bond on failure to pay, effect of, 96 
interpretation. See construction. 
joinder of joint obligees and obligors, 102 
joint and several obligees, 80, 91 
obligors, 80, 88, 89, 91 
bond, construction of, 99 
obligees, discharge of obligation ix in case of, 98, 99 
joinder ‘of, 102 
obligors, discharge of obligation in case of, 99 
execution by one of, 84 
joinder of, 102 
judgment against some of, 102, 103 
judgment for penalty, effect of, 102 
recovery of interest on, 93 
justice, bonds affecting due administration of criminal, 85, 86 
kinds, various, 81, 82 
Limitations, Statute of. See Statute of Limitations, 
liquidated damages, effect of. sum amed in obligation being, 82 
or penalty, rules for determining, 96 
Lloyd’s bond, object and effect of, 82 i @ 
lost bond, action on, 101 
lunatics, capacity of, as parties, 83 
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BON DS—continued. 
lunatics, cxtension of time for bringing action in case of, 100 
marriage, bonds in restraint of, 86 
brocage bonds, effect of, 86 
married women, capacity of, as parties, 83 
memorandum indorsed, construction of, 88 
merger of simple contract debt in, 90 
mistake, effect of cancellation by, 98 | 
mortgagor, bond as collateral security by, Statute of Limitations in case of, 99 . 
100 


name in blank, effect of, 83 
obligation, discharge of. See discharge of obligation. 
obligee, definition of, 80 
obligor, definition of, 80 
parol evidence, admission of, 83, 85, 87 
part payment, bond conditioned to be void on, 95 
effect of, on Statute of Limitations, 100 
parties, capacity of, 83 
partners, construction of joint bond given by, 91 
payment, discharge of obligation by, 94, 97, 98 
into court, 94, 102 
time for, 88 
penalty bond, definition of, 95 
statutes of Anne and William III. only applicable to, 95 
breach of condition where sum named in obligatory part is, 89 
injunction to restrain breach of agreement where pone imposes, 90 
judgment for, 102 
money bond with, amount recoverable under, 93, 94 
performance of condition of bond secured by, 80 
or liquidated damages, rules for determining, 96 
performance, discharge of obligation by, 97 
of covenant, bond for, amount recoverable under, 94 
or breach of condition, 92, 93 
personal representative of obligee, right of, to sue, 91 
post obit bonds, 82, 94 
precedent act of obligee, performance of condition dependent on, 92 
priority in administration of assets, 89 
real estate, bond binding on, 89 
recitals, construction of, 87, 88 
estoppel by, 90, 91 
position of, in bond, 80 
release, and covenant not to sue, distinction between, 98, 99 
by one of joint obligees, effect of, 98 
discharge of obligation by, 97 
representative of obligee, right of, to sue, 91 
repugnancy of condition, effect of, 85 
restraint of marriage, bonds i in, 86 
trade, bonds in, 86 
seal of joint obligor, effect of destruction of, 99 
several acts, default in performance of one of, 92 
and joint obligees, 91 
obligors, 88, 89 
simoniacal resignation bonds, effect of, 865, 86 
simple bond, definition of, 80 
contract debts, bond debts have no priority over, 89 
merger of, 90 
single bond, definition of, 80 
specially indorsed writ in action on bond, 101 
spelling etc., effect of mistake in, 85 
stamp duties, 103—105 
annuity bonds, 104 
excise or customs bonds, 104, 105 
money bonds, 103, 104 
Statute of Limitations, 99 —101 
acknowledgment of part payment, effcct of, 100, 101 
to stranger, effect of, 100 
collateral security by mortgagor, 100 
conflict of laws, 101 
extension of time, 106 
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BON DS—continued. 
Statute of Limitations—continued. 
when remedy barred, 99, 100 
time begins to run, 100 
survivorship in case of joint bond, 91 
third person, effect of delivery to, 84 
time of payment or performance, 88, 92 
tort, bonds conditioned for, 85, 86 
trade, bonds in restraint of, 86 
uncertainty of condition, 85 
unlawfulness of condition, 85, 86 
unsound mind, extension of time for bringing action in case of person of, 100 
validity, 83—86 
essentials to, 83 
execution, 84 
false grammar etc., 85 
impossibility of condition, 84 
unlawfulness of condition, 85, 86 
varieties of bond, 81, 82 ‘ 
words necessary to create, 81 


BOUNDARIES, FENCES AND PARTY-WALLS, 107—150 
accretion, application of rules of, to land pounded by river, 122 
sea, 119, 120 
agreement, fixing of boundaries by, 109, 110 
implied, in respect of fencing, 131 
allotments, duty to fence, 130 
ambiguity of description of boundary, 139, 140 
area, discrepancy between, and boundary indicated by physical objects, 138 
assessments etc., admission of, as evidence, 146 - 
assurance of boundary by deed, 110, 111 
Attorney-General, joinder of, as defendant in suits against Crown respecting . 
boundaries, 118 
barbed wire fences, 128 
bishop, duty of, to fence ecclesiastical property, 130 
Board of Agriculture and Fisheries, jurisdiction of, 112—114 
apportionment of rent, 113 
award, making, confirming and correction of, 113 
commons, 113 
for purpose of Copyhold Act, 1894...114 
Inclosure Acts, 112 
in case of inconveniently intermixed Jands, 112,113 
tithe commutation, 113, 114 
Board of Agriculture and Fisheries, orders etc. of, admission of, as evidence, 146 
' boundary wall, repair of, under covenant to repair external parts, 131 
building, user of party-wall for purposes of, 137 
eattle, liability for injury to, and by, through non-repair of fences, 132, 133 
market, liability of owner of, for fences, 127, 128 
pens, liability of owner of cattle market for ‘dangerous, 127, 128 
straying, distress on, damage feasant, 132 
for rent, 133 
commission to ascertain boundaries, issue of, by court, 117 
commons, power of Board of Agriculture and Fisheries to settle boundaries of, 113 
commutation of tithes, powers of Board of Agriculture and Fisheries in respect of, 
113, 114 
conflicting descriptions of boundary, 140 
confusion of boundaries, jurisdiction of court in case of, 116, 117 
conveyance of boundary by deed, 110, 111 
copyholds, boundaries of, 112, 114, 149. See also manor. 
costs of commission by court to determine boundaries, 117, 118 
counties, evidence of boundaries of, 141 
court, jurisdiction of, over boundaries, 115—118 
courts of equity, 116—118 
cases for exercise of jurisdiction, 117 
costs, 117, 118 
Crown, rights of, involved, 118 
courts of law, 115, 116 
court rolls of manor, admissibility of, as evidence, 149 
Crown, construction of grant by, 110 
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BOUNDARIES, FENCES AND PARTY-WALIS—continued, 
Crown, proccdure in suits against, to dctermine boundarics, 118 
survcy, evidence of, 143, 144 
dangerous fences, 127, 128 | 
deceased persons, cvidence of, 141, 142 
dedication to public of roadside waste, presumptions as to, 123 
deed, conveyance of boundary by, 110, 111 
definition of boundary, 108 
fences, 126 
freeboard, 126 
description of boundaries, modes of, 110 
discovery of title deeds, 150 
distress damage feasant, 132 
disused mine, duty to fence, 130 
ditch, evidence of boundary from act of cleansing, 148, 149 
loss of, by dispossession, 111, 112. See also hedge and ditch. 
diversion of public footway, duty to fence in case of, 129 
Domesday Book, evidence of, 143 
easement, right to have fence repaired not an, within Prescription Act, 132 
easements over walls, 136 
ecclesiastical property, duty to fence, 130 
“terriers,” admission of, as evidence, 145 
enfranchisement of copyhold land, definition of boundaries by Board of Agriculture 
and Fisheries for purpose of, 114 
entry on neighbour’s land, justification for, 127 
equitable obligation to preserve boundaries, jurisdiction of court in case of, 116, 117 
estovers, allowance of, to occupier, 128 
evidence of boundaries, 138—150 
acts of ownership, 148, 149 
admissibility of extrinsic evidence, 139, 140 
ambiguous or conflicting descriptions, 139, 140 
arbitrator’s award, 145, 146 
auction, particulars of sale at, 148 
copyholds, in case of, 149 
Crown survey, 143, 144 
discovery of title deeds, 150 
Domesday Book, 1438 
ecclesiastical “ terriers,’’ 145 
Falsa demonstratio etc., application of maxim, 140, 141 
former verdict of jury, 145 
orders of sessions, certificates, assessments etc., 146 
ordnance and other maps, 144, 145, 147 
perambulations, 148 
physical objects and stated area, discrepancy between, 138 
plan, identification of, 139, 140 
private documents, 146—148 
agreements, 148 
county histories, 148 
inscriptions, 147 
leases etc., 146 
maps and surveys, 147 
public documents, 143 
reputation or hearsay, 141, 142 
examples of, 145—147 
excavation, duty to fence, 128, 129 
by statute, 130 
Falsa demonstratio etc., application of maxim, 140, 141 
fences, dangerous, 127, 128 
definition of, 126 
liability for erection and repair of, 128—134 ete, 
allotments, in casc of, 130 
at common law, 129 — 
by agreement, 131 
prescription, 132 
statute, 130 
covenant running with land, 131 
ecclesiastical property, 130 
evidence of, 149 
extinguishment of, 134 
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BOUNDARIES, FENCES AND PARTY-WALLS—continued. 
fences, liability for erection and repair of—continued., 
in general, 128 
injury to and by cattle through non-repair, 132, 133 
pit, shaft, quarry etc., 128—130 
railway company, in case of, 130, 131 
fishing, evidence of boundary from act of, 148 
in river, presumption cf ownership of river bed from, 121 
fixing boundaries, modes of, 109 
footway, public, duty to fence on diversion of, 129 
foreshore, inclusion of, within boundary of grant, 118, 119 
freeboard, meaning of, 126 
fruit, overhanging, possession of, 127 
grant of boundary by deed, 110, 111 
hearsay evidence, 141, 142 
hedge, clipping, trimming etc., evidence of boundary from act of, 148, 149 
and ditch, boundary line of land bounded by, 124, 125 
loss of ditch by dispossession, 111, 112 
highway, boundary line of land bounded by, 122—124 
histories, admission of, as evidence, 148 
horizontal boundaries, 109 
implied agreement in respect of fencing, 131 
inaccuracy in statement of dimensions, effect of, 110 
. Inclosure Acts, power of Board of Agriculture and Fisheries to settle boundaries 
for purpose of, 112 
inclusion of boundary in property bounded, 109 
injunction against overhanging trees, 126 
inscriptions on boundary wall, admission of, as evidence, 147 
intermixed land, settling boundaries of, by Board of Agriculture and Fisheries, 
112, 113 
island in midstream, boundary line of property in case where, 122 
lake, boundary line of land bounded by, 120 
landlord and tenant, duty to repair fences as between, 130 
Land Transfer Act, 1897, description of land or boundaries registered under, 115 
leases etc., admission of, as evidence, 146 
legal presumption as to boundaries, 118—125 
hedges and ditches, 124, 125 
highways and private ways, 122—124 
lakes, 120 
railways, 124 
rebuttal of, 118 
rivers, 120—122 
sea-shore, 118—120 
level crossing, duty of fencing, 131 
' Limitations, Statute of. See Statute of Limitations. 
lopping trees, right of adjoining owner in respect of, 126 
manor, evidence of boundaries of, 141, 148. See also.copyholds. 
maps, plans and surveys, admission of, as evidence, 144, 145, 147 
mine, disused, duty to fence, 130 
mistake in conveyance, remedies for, 110, 111 
modes of fixing boundaries, 109 
non-user on part of owner, effect of, 112 
occupier and owner, liability to repair fences as between, 128 
ordnance maps, evidence of, 144 
overhanging fruit, possession of, 127 
trees, no right to, by prescription etc., 127 
right of action in respect of, 126 
to cut, 126 
owner and occupier, liability to repair fences as between, 128 
ownership, evidence of boundary derived from acts of, 148, 149 
parish, evidence of boundaries of, 141 
parson, duty of, to fence ecclesiastical property, 130 
party-walls, 134—138 | 
common user, evidence from, 135 
contribution to building of, 138 
divided ownership, 135 
easements over, 136 
meanings of, 134 
ownership in common, presumption of, 135 
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BOUNDARIES, FENCES AND PARTY-WALLS—continued, 
party-walls—continued. 
partition, 138 
pulling down, 135, 136 
remedy for exclusion from, 137 
right of support, 136 
Statute of Limitations, application of, 138 
user of, for building purposes, 137 
‘‘ perambulations,” evidence of boundaries of manor from, 148 
petition of right, procedure by, for determination of boundaries, 118 
a objects, discrepancy between boundary indicated by, and stated area, 
1 
pit, duty to fence, 128, 129 
by statute, 130 
plan, description of boundaries by, 110 
identification of, 139, 140 
poisonous trees overgrowing boundary, liability for, 126 
possession, acquisition of boundary by undisturbed, 111, 112 
prescription, liability to repair fence by, 132 
no right to overhanging trees by, 127 
Prescription Act, right to have fence repaired not an easement within, 132 
presumption as to boundaries. See legal presumption as to boundaries 
private documents, admission of, as evidence, 146—148 
way, boundary line of land bounded by, 123 
projecting roots, no property in tree by reason of, 127 
public documents, evidence of,.143 
footpath, diversion of, duty to fence in case of, 129 
_ pulling down party-wall, 135 
quarry, duty to fence, 129 
by statute, 130 
railway, boundary line of land bounded by, 124 
company, duty of, in respect of fencing, 130, 131 
_ rectification of conveyance, 110, 111 
rector, duty of, to fence ecclesiastical property, 130 
repair of fence. See fences etc. | 
reputation, evidence of, 141, 142 
rescission of conveyance, grounds for, 111 
river, boundary line of land bounded by, 120—122 
roadside waste, presumption of dedication to public of, 123 
roots, projecting, no property in tree by reason of, 127 
sea-shore, boundary of, 118—120 
settlement of boundaries, modes of, 109 
shaft, duty to fence, 129 
by statute, 130 
shifting boundary in case of sea-shore, 119, 120 
soil, boundaries descending into, 109 
spiked fences, liability for injury through, 127, 128 
Statute of Limitations, acquisition of boundary by, 111, 112 
application of, to use of neighbour’s wall, 138 
no right to overhanging trees by, 127 
street, boundary line of land bounded by, 124 
support for wall, right of, 135, 136 
“ terriers,” ecclesiastical, admission of, as evidence, 145 
tidal and non-tidal rivers, distinction between, as boundaries, 120, 121 
Tithe Commissioners, certificate of proceedings before, admission of, as evidence, 146 
commutation maps, admission of, as evidence, 144 
powers of Board of Agriculture and Fisheries in respect of, 
113, 114 
town, evidence of boundaries of, 141 
trees, evidence of boundary from act of felling, 148 
no property in, by reason of projecting roots, 127 
overhanging, no right to, by prescription etc., 127 
right of action in respect of, 126 
to cut, 126 
trespass in respect of party-wall, 137 
trespasser, remedy of, for injury through neglect to fence pit, 13Q 
vertical boundaries, 109 
vicar, duty of, to fence ecclesiastical property, 130 
walls, See party-walls. 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS, 153—317 
abandonment of contract, application of arbitration clause in case of, 28% 
breach constituting, 238, 239 
by mutual consent, 196 
recovery by employer of payments on, 225 
abut, meaning of, 175 
acceptance of materials not equivalent to affixing to freehold, 165 
tender, 167—170 
by corporation, 168 
conditional, 167 
further document to be prepared, effect of, 167 
misrepresentation, obtained by, 169 
ratification of, 169 
secret commission, obtained by, 168 
stamping, 170 
unauthorised, 169 
work, implication and effect of, 203-205, 213 
liability of employer by, 231 
of sub-contractor, no contract with employer by, 275 
waiver of right to certificate by, 221 
accession, application of doctrine of, 165 
accidents, unforeseen or unavoidable, effect of, on contractor’s liability, 190 
account, liability of employer to furnish, on completion after forfeiture, 257 
payment on, 117, 212, 225 
recovery of, by architect, 306 
acquiescence by employer in assignment of contract, effect of, 271 
knowledge of defects not equal to, 204 
liability of employer to quantity surveyor through, 310, 313 
waiver of performance by, 199 
action for breach of covenant, accrual of employer’s right of, 237 
additions. See extras. 
adjacent, meaning of, 175 
adjoining, meaning of, 175 
owner, architect’s liability towards, 296 
administrator. See executor. 
advertisement for tender, 166 
“ agency of arbitrator, effect of, 286, 287 
architect, 218, 219, 288, 289 
contractor for employment of sub-contractor, 276 
agent, effect of misrépresentation by, 169 
liability of employer for acts of architect as, 220, 221 
unauthorised acceptance of tender by, 169 
agreement, secret, between employer and architect, 201, 218 
alteration of contract, effect of, 173 
| immaterial, surety not discharged by, 280 
mode of, 179, 180. 
unauthorised, 230. See also variation. 
antiquities dug up, builder not entitled to, 187 
appointment of architect or engineer, implied condition as to, 198 
apportionment of contract, 182 
appraisement. See valuation. 
appraiser, 162 
appropriation of payments, 227 
approval by architect as condition precedent to payment, 207 
employer and architect, effect of, 208 
architect’s liability after, 297 
fraudulent or unreasonable withholding of, 206 
not an implied condition precedent to payment, 205 
withdrawal of, 204, 208 
withholding of, 205, 206 : 
meaning of, 175 
approved plan, meaning of, 175 
arbitration, agreement to be bound by certificate not a submission to, 209 
cases where valuation or certificate equivalent to award in, 284. See 
also arbitration clauses. 
clauses, 281—288 etc. 
application of, to sub-contracts, 283 . 
cases where inoperative, 286 
confinement of, to disputes, 285, 286 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued, 
arbitration clauscs—continued. 
construction, 282, 283 
effect of, on architect’s powers, 245, 246 
scope of, where certificate agrecd to be final, 285, 286 
inconclusive, 286 
stay of action in case of, 282 
usual, 281, 282. See also arbitrator. 
arbitrator, architect giving certificate not, 218 
certifier a quasi-, 209 ‘ 
disqualification of, 286—288 
distinction between certifier and, 283, 284 
extent of architect’s authority as, 2)7 
removal of, 288 
substitute on death etc. of, 285 
See also arbitration clauses. 
architects and engineers, 288—-309 etc. 
agency, extent of, 288, 289 
no disqualification by, 218, 219 
appointment of, 288 
approval of, effect of, 204, 205, 207 
authority of, to employ quantity surveyors, 309 
order deviations etc., 233 
extras, 289, 290 
bankruptcy of, 309 
breach of warranty of authority by, 291 
certificate of, forfeiture in pursuance of, 250 
mistake in, 216. See also certificates, 
communications by, as certifier, duty as to, 220 
contractor’s duty to obey, 207 
corruption of, 300, 301 
death, illness’ ete. of, 293, 305, 306 
default of, employer’s liability for, 202, 220, 221 
definition of, 160 
deviations, measurement of, 291 
dismissal of, by employer, 222, 294, 295 : 
contractor by, 290 e 
disqualification of, as certifier, 218—220 
dual function of, 207 
duties of. See duties of architects ; liabilities of architects etc. ° 
errors or want of skill in, effect of, 216, 217, 219. See also negligence. 
extent of power and liability of, as arbitrator, 207, 218 
failure by employer to provide, 198, 238 
for the vme being, meaning of, 294 
for purpose of certificate, 222 
fraud of, mninienet s liability for, 202, 250, 289 
personal liability for. See liabilities etc. 
fraudulent agreement by employer with, 201 
implied condition as to appointment of, 198 
liabilities of, in general. See liabilities etc. 
to quantity surveyor, 314 
lien of, 308 
non-completion through default of, 202 
powers of, construction of, 288 
qualifications of, 160 
quantities, authority to take out, 291 
remuneration. See remuneration etc. 
secret agreement of, with employer, 218 
sub-contractors, employment of, by,. 290 
tendcrs, authority to procure, 289, 290 
unauthorised order by, ratification of, 231 
variation of contract by, 290 
warranty of plans cte., 289 
working drawings, duty of supplying, 289 
as far as possible, meaning of, 175 
assignment of agreement, including plant and materials; a bill of sale, 259 
liabilitics, 270—274 
by act of contractor, 270, 271 
employer, 271 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
assignment of liabilities—continued. 
by bankruptcy of contractor, 272 
employer, 272, 273 
death of contractor, 273, O74 
employer, 273 
rights, 266—270 etc. 
by contractor before breach, 227, 266, 267 
of rights against sub-contractor, 275. 
employer before breach, 266 
way of mortgage, 268 
effect of bankruptcy on, 268, 269 
notice of, 267 © 
of entry under forfeiture clause, 269 
instalments, 267, 268 
retention money, 268 
share of profits, 267, 268 
priority as between, and attachment, 274 
en stamp on, 267 
stipulation against, 268 
subject to equities, 227, 267, 269, 270 
forfeiture, 270 
' attachment of instalments and retention money, 274 
authority, breach of warranty of, by architect, 291, 301, 302, 314 
award as condition precedent to payment, 286 
cases where valuation or cate equivalent to, 284 
certificate not an, 209 
bad weather, non- -performance by reason of, 200 
balance due, ascertainment of, when no provision for, in contract, 214, 215 
bankruptcy of architect or engineer, payments in case of, 309 
contractor, completion of contract by trustee on, 272 
effect of, in general, 272 
on assignment of instalments, 268 
‘employer’s lien, 265 
. forfeiture on, 252, 254, 272 
vesting of materials on, 262, 263 
employer, 272, 273 
venefit of extras, liability of employer taking, 235 
bill of exchange, payment by, 226 
sale, agreement conferring lien constituting, 14, 265 
forfeiture clause as, 12, 259 
vesting clause not, 12, 264 
bills of quantities, architect's authority to obtain, 309, 310 
inaccuracy in, 164 
liability of architect for, 298, 302 
lithographer’s charges for, 312, 313 
meaning of, 161, 163, 164 
warranties or representations as to, 169 
blanks, construction of, 173 
boards of guardians, requisition of sureties by, 279 
bonus, 224 
breach of contract, 238—249 
by contractor, 239 
employer, 238, 239 
measure of damages for, on breach by contractor, 240 
employer, 249 
penalties and liquidated damages. See liquidated damages. 
specific performance, 248, 249 
breach of covenant, accrual of employer’s right of action for, 237. See also breach 
of contract. 
warranty of authority by architect, 291, 301, 302, 314 
bribe, architect’s liability for ae 299 
tender obtained by, 168 
brick-built, meaning of, 175 
puilder, meaning of, 159. See also contractor. 
builder’s merchant, ‘definition and duties of, 163 
liability of building owner to, 278, 279 
building, meaning of, 175, 176 
owner, meaning of, 159. See also employer. 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
building purposes, meaning of lands used for, 176 
burial ground, contract to build on, 196, 532, 533 
bye-laws, compliance with, by architect, 295, 296 
cffect of disregard of, 195 
cancellation of contract made by mistake, 181 
cash discount, contractor’s right to, 278 
in case of lithographer’s charges, 312 
payment in, 226 
cease work, effect of notice to, 239 
certificates, 208—222 etc. 
architect’s duty and liability in respect of, 209, 299 
as condition precedent to payment, 210—212 
matters to which condition precedent applies, 211 
persons bound by, 212 
award, distinguishable from, 209 
equivalent to, in certain cases, 284 
classes of, 209 
control of arbitration clause over, 285, 286 
final certificate, 213—-222. See final certificate. 
forfeiture in pursuance of, 250 
fraudulent withholding of, 201 
inclusion in, of necessary works as extras, 229 
necessity for, 208 
parties bound by, 210, 212 
progress certificates, 212, 213 
certifier, distinction between arbitrator and, 283—286 
charge on contractor’s interest, 281 
charges of architects, scale of, 306, 307. See also remuneration of architects a 
engineers. 
quantity surveyors, scale of, 312 
clerical errors, construction, rectification etc., of, 173, 174, 181 
clerk of the works, architect’ s responsibility for, 293, 299 
definition and dutiés of, 163 
collusion between contractor and architect, effect of, 270 
employer and architect, effect of, 201, 217, 220 
commission, secret, architect’s liability for taking, 299, 300 
tender obtained by, 168 
communications by architect as certifier, duties as to, 220 
company, contract with, 172 
proof of new contract with, 231 
compensation for trivial omissions in entire contract, 187, 188 
competition drawings, estimate of value of, 307 
completion after forfeiture, employer’s liability to account on, 257 
by employer, effect of, 204 
surety on insanity of contractor, 280 
trustee in bankruptcy, 252, 268, 269, 272 
extension of time for, effect of, on claim for damages, 243245 
in general, 182—192 
meaning of, 176 
payment on, 226 
prevention of. See prevention of completion. 
relief from stipulations as to, 238 
security for, 226 | 
time for, 189, 190 
extension of, effect of, 244, 245. See also non-completion. 
concealment, discharge of surety by, 280 
conclusive certificate. See final certificate. 
condition, implied, as to existence of site, 198, 238 
subject-matter, 194 
furnishing of plans, appointment of architect etc., 198 
workmanship, 189 
precedent to contractor’s liability, failure by employer to perform, 198, 
238 
forfeiture, 256 
payment, approval of architect as, 207 
employer, not implied, 205 
award as, 286 
certificate as, effcct of arbitration clause on, 285 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
condition precedent to payment, certificate as, in general, 210—212 
waiver of, 220, 221 
final, as, 214 
waiver of, 221 
progress, as, 213 
for extras, 224 
waiver of, 232, 233, 235, 290 
how far capable of creation by express words, 206 
provision of sureties as, 280 
conditional acceptance of tender, 167 * 
payment to architect, 308 
conditions, usual, as to defects and repairs, 236 
of forfeiture, 251, 252 
consent of local authority, effect of not obtaining, where necessary, 196 
consideration, failure of, recovery.of payments made on, 225 
where work not fit for particular purpose, 188 
for contract, 170 
increase of price, 223 
conspiracy, agreement not to tender not a, 170 
between architect and employer, 201 
construction, 173—178 
admission of evidence for purpose of, 173 
blanks, erasures, and clerical errors, 173 
custom, evidence of, 173 
implied stipulations, 174. 
partnership contracts, 174 
words and phrases judicially considered, 175—178 
continuing breach of contract, effect of, on right of forfeiture, 256, 257 
waiver of, 258 
contractor, abandonment of work by, 239 
ageney of, to employ sub-contractor, 276 
assignment of liability by, 270, 271 
bankruptcy of. See bankr uptcy of contractor. 
charge on interest of, 281 
death of, 273 
default of, damages for, 239-242 
dismissal of, by architect, 290 
duty of, to obey architect or engineer, 207, 208 
forfeiture of contract as against. See forfeiture. 
insanity of, completion by surety on, 280 
liability of, to quantity surveyor, 313, 314 
lien of, 264 
_ meaning of, 159, 160 
payment to architect by, 308 
remedies of, on employer's default, 238, 239 
solvency of, architect’s liability for, 298 
sureties for financing, 281 
copies of specifications, charges for, by architect, 299, 300 
corporation, acceptance of tender by, 168 
appointment of architect by, 288, 289 
contract with, in general, 172 
effect of payment on account by, 179 
implication of new contract with, 231 | 
corruption of architect, 300, 301 
counterclaim by employer, payment subject to, 225 
covenant for repair, construction of, 236 
covenants, onerous, not implied, 174 
criminal liabilities of agents, architects, and engineers, 168, 300, 303, 304 
custom. See usage, 
damages for breach of contract by contractor, 183, 239—241 
employer, 242 
liquidated. See liquidated damages. . 
measure of, against architect for breach of warranty of authority, 301, 302 
useless design, 297, 298 — 
recovery of unliquidated, after loss of right to liquidated, 248 
dangerous work, duty of employer in case of, 315, 316 
day work, meaning of, 176 
death of architect, 293, 305, 306 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
death of contractor, 273 
employer, 273, 294 
debentures, payment by, 226 
deceit, action against architect for, 301, 302 
employer for, 169, 201 
deductions from price, by employer, 224 
default of contractor, damages for, 239—242 
employer, non-completion through, 196—199, 238, 239 
damages for, 242 
defective desigti, architect’s liability for, 297 
defects by sub-contractor, 277 
assignment : of contractor’s eee in respect of, 275 
clauses, liability under, 236, 237 
in construction, deductions for, 242 
design, architect's liability for, 297 
soil, effect of, 194 
notice of, by employer, 237, 238 
patent, effect of approval of work on rights in respect of, 204 
remedies of employer in case of, 241, 242 
usual conditions as to, 236 
definitions, 158—166. See various terms. 
delay, damages for, effect of progress certificate on right to, 213 
measure of, 240 
release of claim for liquidated, 243, 244 
forfeiture for, construction of right of, 257 
in delivering certificate, 220 
delegation of duties by architect, 293, 294 - 
delivery of certificate, prevention of, 220 
departure from specification. See extras. 
design, defective, architect’s liability for, 297 
destruction of subject-matter, contractor’ s liability in case of, 194, 199, 237 
deviations, architect’s and builder’s authority to employ quantity surveyor to 
measure, 310, 311 
measurement of, by architect, 291, 300, 308 
devisee of employer, rights of, 273 
devolution of rights and liabilities on death, 273, 274. See assignment etc. 
difficulty of performance, 193, 200 
diploma, architect not bound to obtain, 160 
disclaimer by contractor’s trustee in bankruptcy, 272 
discount for cash, in case’ of lithographer’s charges, 312 
right of contractor to, 278 
quantity surveyor to, 312 
dismissal of architect, 222, 294, 305 
certifier, 222 
contractor by architect, 290 
disputes, confinement of arbitration clause to, 285, 286 
disqualification of arbitrator, 286—288 
architect or engineer as certifier, 218-—220 
drawings, defective, liability of architect for, 297, 298 
implied condition as to furnishing, 198, 199 
lien of architect on, 308 
probationary, payment for, 304, 305 
property in, 298 
duties of architects, 291—294 etc. 
bye-laws, knowledge of, and compliance its 295, 296 
delegation of, 293 
duration of, 294 
effect of death, illness, etc. on 293 
examination of site ctc., 296, 297 
necessary notices, 296 ! ro 
quasi-judicial, 292, 293 
skill and care ctce., 291, 292 
supervision, 298, 299 
dwelling-housc, meaning of, 176 
carnings, cstimate of loss of, in employer’s damages, 240, 241. 
casements, architect’s duty respecting. 296 
employer, ‘approval of, not implied condition precedent to payment, 205 
withdrawal of, 208 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
employer, assignment of rights by, 266—270 
bankruptcy of, 272, 273 
death of, 273, 294 
default of, damages for, 242 
non-completion through, 197, 198, 200, 201 
definition of, 159 
failure by, to perform condition precedent, 238 
fraudulent or secret agreement by, with architect, 201, 218 
injunction against, 250 
interference by, effect of, on certificate, 217, 220 
liability of, for acts of architect, 202, 220, 221 
fraud of architect, 289 
_ sub-contractors, 202 
to contractor on completion after forfeiture, 257 
quantity surveyor, 313 
sub-contractor, 232 
lien of, 265 
notice by, to cease work, effect of, 239 
prevention of completion by. See prevention etc. 
delivery of certificate by, 211, 220 
remedies of, in case of defects, 236—288, 241 
repudiation of contract by, 200 
employment, contract constituted by, 184 
engineer, charges of, 307 
contractor’ s duty to obey, 207, 208 » 
disqualification of, 218 
fraudulent agreement by employer with, 201 
implied condition as to appointment of, 199 
meaning, qualifications and classes of, 160, 161 
not arbitrator, 218 
quasi-judicial duties of, 292. See also architects and engineers, 
entire contract, effect of non-completion of, 183 
meaning and classes of, 182 
payment of architect in case of, 308 
performance of, 186—189 
entry on site by contractor after forfeiture, 253 
trustee in bankruptcy of contractor, 252 
equitable assignment of debt, priority of, over attachment, 274 
equities, assignment subject to, 227, 267, 269,270 | 
erasures, construction and effect of, 173 
essence of contract, cases where time is‘ of, 190, 191 
estimate for tender, effect of, 167, 168 
of cost by architect, effect of, 218 
eelOpees application of, to employer oem in assignment of contract, 


sodas, parol, admission of, 173, 174, 178 
examination, architects not bound to undergo, 160 
exclusion from site by employer, effect of, 197, 201 
remedy of architect against, 211 
excuses for non-completion, 192—205 
acceptance before completion, 203-——205 
difficulty or impossibility, 192—195 
defects in soil, 194 
destruction of subject-matter, 194 
during performance, 199, 200 
unforeseen impediments, 193 
illegality, 195, 200 
amounting to impossibility, 196 
' during performance, 200 
prevention by architect etc., 202 
employer, 196—199 
during performance, 200—202 
waiver, 199 : 
during performance, 202, 203 
execution against contractor, effect of, on employer’s right of forfeiture, 253 
employer’ s lien on materials subject to, 266 
materials exempt from, in certain cases, 261 
executor of architect, claim by, 305, 306 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
executor of contractor, rights and liabilities of, 273, 274 
employer, rights and liabilities of, 273 
existence of subject-matter, implicd condition as to, 194 
expedition, extra payment for, 223, 224 
expulsion by employcr, injunction against, 248 
extension of time, effect of, on right of forfeiture for delay, 257 
liquidated damages for delay, 243, 244 
no waiver of agreement by, 199 
external part, meaning of, 176 
extras, appropriation of payments to, 227 
architect’s authority to order, express, 228 
not implied, 289, 290 
proof of, required in claim by contractor, 233 
duty to keep down, 219, 220 
conditions under which contractor bound by architect’s order for, 208 
definition of, 228 
final certificate, effect of, on claim for, 233, 234 
. liability of employer for, by taking benefit, 235 
in general, 228, 229, 233 
lump sum contracts, in case of, 231 
where ordered by architect, 233 
performed by sub-contractor, 232 
written order condition precedent to pay- 
ment, 232, 233 
refusal to give written order, in case 
of, 236 
matters outside contract not classed as, 230 
necessary works not included in, 229 
no general duty respecting, 228 
orders in writing for, 234—236 
orders constituting, 234, 235 
promise to pay for specified work as, 232 
usual conditions precedent to payment for, 234 
failure of consideration, recovery of payments on, 225 
where work not fit for particular purpose, 188 
final certificate, 213—222 etc. 
as condition precedent, 214 
classes of, 213 | 
conclusiveness of, 215—218 
conditions of, 215, 216 
fraud or collusion, effect of, on, 217, 218 
interference by employer, in case of, 217 
mistake etc. in case of, 216 
ultra vires certificates, 216, 217 
delay in delivery of, 220 
dispensing with, 220, 221 : 
disqualification of certifier, 218—220 
extras, effect of, on, 233, 234 
form of, 214 
loss of claim for liquidated damages for delay bys 247 
person to give, 221, 222 
prevention of delivery, 220 
subjection of, to arbitration clause, 285 
unreasonable refusal of, 220, 221 
waiver of, 220, 221 
where payment postponed for fixed period, 214 
withholding, 220 
firc, contractor’s liability in case of, 237 
insurance companies, cffect of election by, to reinstate buildings, 191, 192 
fitness of work for intended purpose, 188 
fixtures, regard to, in making progress certificate, 213 
forfciturc, 249—259 etc. 
absolute or qualified, 255 
accrual of right of, 251 
assignment of right undcr clausc, by employer, 269 
complction after, liability of cmployer to account on, 257 
condition preccdent to right of, 256 
defeat of attachment of accruing debt by, 274 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
forfeiture—continued. 
defeat of right of liquidated damages for delay through, 246 
exercise of right of, 256—258 
for delay, construction of right of, 257 
further rights of contractor, on, 253 
implied right of, 258 
injunction against, 250 
loss of right of, 253 
meaning and effect of, 251 
new agreement after, 251 
on bankruptcy, 252, 254, 272 
events other than bankruptcy, 239, 255 
premature, 257, 258 
property of contractor liable to, 252, 253 
registration of agreement for, as bill of sale, necessity for, 259 
sub-contractor, rights and liabilities of, in case of, 276, 277 
use of materials and plant on, 253 
usual conditions of, 251, 252 
waiver of right of, 258 
wrongful, 201, 249, 250, 258 
remedy in case of, 246, 250 
foundations, builder’s right to soil dug for, 187 
fraud, architect’s liability for, 299, 300, 303 
power to certify obtained by, 218 
of architect, effect of, on final certificate, 215, 217 
employer’s liability for, 202, 250, 289 
employer in collusion with architect, 201, 217 
quantity surveyor, employer’s liability for, 164 
quantity surveyor’s own liability for, 312 
withholding of approval by, 206 ; 
certificate by, 220 
freehold, materials affixed to, 164, 165 
front main wall, meaning of, 177 
garnishee order, attachment by, 274 
priority as between assignee not giving notice, and creditor 
obtaining, 267 — 
gratuitous, evidence that services of architect were, 304 
ground, defects in, 194 
guarantee, writing required for contract containing, 171. See also sureties, 
heir of employer, rights of, 273 : 
hoardings, property in, 261 
holidays, computation of, in estimating penalties for delay, 243 
house, méaning of, 177 
ignorance of particulars of work on making tender, effect of, 192 
illegality of contract, 195, 196, 200 
distinction between impossibility and, 196 
non-completion by reason of, 200 
recovery of guantum meruit in case of, 200 
illness of architect, 293 
impartiality of architect, duty of, 218, 219 
impediments to completion, relief in cases of, 193 
implied acceptance of work, 203 
condition precedent to payment, employer’ Ss approval not, 205 
contracts, conditions, and stipulations, as to consent of local authority, 196 
existence of site and subject- 
matter, 194 
employment of architect, 293 
payment of architect, 304 
contractor, 179,225 
provision of site, plans, archi- 
tect etc., 198, 199 
workmanship, 189 
in general, 174 
lien on materials, 265 . 
impossibility of completion, 188 
performance, 192, 193, 199, 200 
through act of employer, 197, 
independence of architect in making certificate, necessity for, 215, 217 


( 23 ) 





INDEX. 


BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued, 
indictment of architect for manslaughter, 304 
injunction against contractor continuing work, 250 
dismissal etc. of architect, 294 
expulsion by employer, 248 ' 
forfeiture, 250 
injuries to persons or property, 315—317 
insanity of architect, 293 
contractor, completion by surety on, 280 
instalments, agreement for payment by, effect of, 183 
assignment of, 267, 268 
attachment of, 274 
claim for, by executors of architect, 274, 305, 306 
forfeiture of, 255 
payment by, 183, 184, 225 
recovery of, by employer, 195, 225 
refusal by employer to pay, 201, 202. See also progress certificates, 
insurance companies, effect of election by, to reinstate buildings, 191, 192 
interest, claim for, 223 
interference by employer, effect of, on architect’s certificate, 215, 217, 220 
interpretation. See construction. 
intra vires, subject-matter of final certificate must be, 215, 216 
joint contractors, assignment by one of, 271 
death of one of, 273 
employers, death of one of, ‘273 
stock companies, contracts with, 172 
land, cases where building contracts involve an interest in, 171 
payment in, 227 
liabilities, assignment of. See assignment of liabilities. 
--of architects and engineers, 295-—304 etc. 
adjoining owner, towards, 296 
certificates and measurements, as to, 299 
contractor, towards, 291, 301 
criminal, 300, 303, 304 
fraud or ‘secret commission, 299, 300, 303 
limitation of actions, 304 
materials, in respect of, 302 
negligence, See negligence. 
plans, specifications etc., defects in, 297, 298, 302 
quantities, in respect of, 298, 302 
site, examination of, 296, 297 
solvency of contractor, 298 | 
supervision, 298, 299 
warranty, 301, 302 
licence, architect generally does not require, 160 
of valuers and appraisers, 162, 163 
to seize contractor’s property, 12, 253—261 
lien of architect, 308 
builder or contractor, 165, 264 
employer, 265 
limitation of actions against architects, 304 
liquidated damages, distinction between penalties and, 243, 255 
recovery of, 246, 247 
release of claim for, by extension of time, 244, 245 
failure to deduct from payments, 246 
forfeiture or abandonment, 246, 247 
prevention of work, 244, 245 
uncertainty of time from which to 
run, 243, 244 
waiver, 247 
relief from stipulations as to, 238 
demand, when price a, 222, 223 
lithographcr’s charges, 312, 313 
quantity surveyor’s right to discount on, 278 
Lloyd’s bonds, payment in, 226, 227 
local authority, contracts with, 172 
effect of not obtaining consent of, where necessary, 196, 197 
implied condition as to obtaining consent of, 196 
locality, construction with rcfcrencc to custom of particular, 173 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
loss of rent, estimate of, in employer’s damages, 240 
lump sum contract, claim for, a liquidated demand, 222 
effect of, 183, 184 
liability for extras in case of, 231 
meaning of, 182, 185 
machinery, forfeiture of, 252 
maintain, meaning of, 177 
maintenance and defect clauses, 236—238 
distinction between, 236, 237 
notice to remedy defects, 237, 238 
reconstruction, liability for, under maintenance and repairing clause, 237 
usual conditions as to, 236 
mandatory order for employer to allow architect to value, 211, 294 
manslaughter, indictment of architect for, 304 
market price, meaning of, 224 
materials, 260—266 etc. 
affixed to freehold, 164, 165 
bill of sale, vesting clause as to materials not, 12, 264 
claim for, where better than stipulated, 187, 232 
contractor’s right of user, when property in, has passed, 262 
deduction of value of, from price, 266 
execution against, 261 
failure by employer to supply according to contract, 201 
forfeiture of, 249,252, 253 
implied agreement to pay for, 184 
condition as to quality, 189 . 
liability of architect for, 301 
lien on, 264, 265 
old, 266 
regard to, in making progress certificate, 213 
removal by contractor, 253, 260, 262 
reputed ownership of, 254, 263 
rights of contractor’s trustee in bankruptcy where vesting clause, 262, 263 
vesting of, 260—262 
rights qualifying, 262, 263 
measure of damages against architect for useless design, 297, 298 
breach of warranty of authority, 301, 302 
for breach of contract by contractor, 240 
employer, ‘242 
measurements, architect’s liability i in respect of, 299 
merchant, builder’ s, definition and duties of, 163 
liability of building owner to, 278, 279 
minerals, effect of reservation of, 187 
meaning of, 177 
misconduct of arbitrator, removal for, 288 
misrepresentation, architect's power to certify obtained by, 218 
as to bills of quantities, 169 
rescission of tender given through, 169 
mistake by architect, effect of, 216, 219, 292 
cancellation etc. of contract made by, 180, 181 
in bills of quantities, relief in case of, 164 
modification of original scheme, provision for, 165 
money had and received, bribe to architect recovered as, 168 
morals, contracts contrary to, 195 
recovery of guantum meruit in case of, 200 
mortgage of moneys payable under contract, 267, 268 
registration of, in certain cases, 259 
mutual agreement, rescission by, 180, 196 
naval architects, 160 
necessary, meaning of, 178 
works not included in SeipaR: 229 
negligence, architect’s, facts constituting, 296, 297 
liability for, in general, 292, 295-299, 301, 302 
loss of right to payment by, 306 
where due to clerk of works etc., 293, 299 
contractor's liability to third persons for, 315, 317 
employer’s liability for, 315, 316 
quantity surveyor’s liability for, 311, 312 
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BOILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
new contract, agreement constituting, 180, 202, 203 
by novation, 179, 274 
incorporation of old conditions in, 199, 251 
with corporation, 231 
non-completion, damages for, 183, 186, 190, 241 
effect of, in various kinds of contract, 183—185 
on price, 224 
recovery of instalments, 225 
excuscs for. See excuses for non-completion. 
facts not amounting to, 188 
omissions constituting and not constituting, 186 
through default of employer, 197, 198, 200, 201 
sub-contractor, architect etc., 202 
impossibility or impracticability, 186, 188 
within agreed time, effect of, 190. See also completion, prevention 
of completion. 
notice, architect’s duty to give, whenever required, 296 
by employer of defects, 237, 238 
matters of which parties employing architect etc. to certify, possess, 219, 
220 
of assignment, 267 
to contractor to cease work, effect of, 239 
novation. See new contract. 
occupation or possession, acceptance not to be inferred from, 203 
old materials, property in, 266 
omissions, express power to order, 228 
construction of, 230 
oral. See parol. 
order and disposition of bankrupt, application of rule as to, 254, 263 
orders for extras. See extras. 
in writing, 234, 235 
refusal to give, 236 
parol agreement, waiver by, of right to certificate in certain cases, 221 
certificate by architect, 214 
evidence, admission of, 173, 174, 178 
partial prevention of completion by employer, 198 
particular purpose, work ordered to be constructed for, 188 
substance, construction of statute requiring use of, 196 
partners, contract by member of firm of, 174 
patent defects, no recovery in respect of, after approval, 204 
payment, accrual of, where no express agreement, 184, 185 
appropriation of, 227 ‘ 
assignment of right to, by contractor, 267 
by instalments, 183, 184, 225. See also progress certificates. 
condition precedent to. See condition precedent, 
detention of, by employer for fixed period, 214 
effect of non-completion upon right of, 183, 184 
for extras. See extras. 
forfeiture of, 252 
modes of, 226, 227 
of architect. See remuneration of architects etc. 
quantity surveyor, 312—314 
retention money, 209, 214, 226 
sub-contractor, 275, 276 
on account, effect of, 179, 212, 225 
recovery of, by employer, 306 
completion, 226 
premature, discharge of surety by, 280 
recovery of, by employer, 225, 306 
right to, in case of entire contract, 182, 183 
set-off against, 272 
time for, 184 
under illcgal contract, recovery of, 194, 195 
where no provision for ascertaining pricc, 184, 185 
“p.c.,”” meaning of, 277, 278 
penalties and liquidated damages. See liquidated damages. 
performance, impossibility or difficulty of, 192, 193, 199, 200 
of entirc contract, 186—1 89 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
performance, waiver of, 199 
personal contract, effect of contractor’s death in case of, 274 
meaning and effect of, 270 
phrases, construction of, 174—178 
plans, architect’s lien on, 308 
defective, liability of architect for, 297, 298, 302 
duties of architect in respect of, 160 
_ quantity surveyor in respect of, 162 
implied condition as to furnishing, 198, 199 
property in, 298 
plant, assignment of agreement including, a bill of sale, 259 ‘ 
construction of clause giving right of seizure of, 253 
damages for loss of use of, 242 
- forfeiture of, 253, 254 
_vesting and ‘removal of, 253, 261 
plastering, meaning of, 178 
policy, public, contracts contrary to, 195 
recovery of quantum meruit in case of, 200 
possession, acceptance not to be inferred from, 203 
premature forfeiture, 257 
payment, discharge of surety by, 280 
premises, meaning of, 178 
preparatory work, inclusion of, in contract, 186, 187 
prevention of completion by architect, 202 
assignee of contract, 271 
employer, by failure as to condition precedent, 198 
wrongful forfeiture, 201, 249, 250 
in general, before performance, 196—198 
during performance, 200—202 
payment to architect on, 305 ° 
delivery of certificate, 211, 220 ‘ 
price, 222—224 etc. 
bonus, 224 
deductions from, 224, 266 
defects, reduction in case of, 240, ae 
increase of, 223 
interest, 223 
liquidated demand, 222, 223 
market price, meaning of, 224 
mode of ascertaining, 185 
quantum meruit. See quantum meruit. 
reasonable, when not fixed, 185, 223, 224 
schedule, payment in accordance with, 222, 223, 230. See also payment. 
prime cost sum, meaning of, 277, 278 
private rights, duty of architect to inquire as to, 296 
privity, want of, between employer and sub- -contractor, 275 
probationary drawings, meaning of, 178 
payment for, 304 
professional assistance, necessity for, 165 
profits, assignment of share of, 267, 268 
progress certificates, 212, 213 
provisional sums, meaning of, 278 
Public Health Acts, contracts of urban authorities under, 17 2 
public policy, contracts contrary to, 195 
recovery of guantum meruit, in case of, 200 
qualification of architects and engineers, 160 
quality of materials, implied condition as to, 189 
quantities, architect’s authority to take out, 291, 310, 311 
liability for, 298, 302 
employer’s, 164, 169 
quantity surveyor, 309—314 etc. 
architect or engineer as, 312, 314 
architect’s authority to employ, 309, 310, 313 
builder’s authority to employ, 311 
definition of, 160 
duties of, 161, 310—312 
fraud of, 312 
liabilities of, 311, 312 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
quantity surveyor—continued. 
lithographer’s charges, discount on, 278, 312, 313 
person with whom privity of contract, 311, 312 
remedy of, against architect for breach of warranty of authority, 314 
remuneration of, by architect, 314 
contractor, 313, 314 
employer, 313 
scale of charges, 312 
quantum meruit, claim on, by architect, 305 
executors, 274 
e for extras, 223 
work under illegal contract, 200 
in case of continuation of work after breach, 203 
delay by act of employer, 198 be 
non-completion of entire contract, 183 
wrongful forfeiture, 250 
where new contract supervenes, 179, 224 
. no price fixed originally, 166, 223 
' guasi-arbitrator, architect as, 218 
quicquid plantatur etc., application of maxim, 164, 165 
railway companies, specific performance against, 249 
ratification of agent’s acceptance of tender, 169 
architect’s unauthorised order for employment of quantity surveyor, 
310, 313 
e extras, 231 
reasonable price. See quantum merutt. 
time, employer’s right to demand completion within, 189—191 
reasonableness of custom, 173 
rebuild, meaning of, 178 
reconstruction after fire etc., contractor’s liability for, 237 
recovery of instalments by employer, 195, 225 
liquidated damages, 247, 248 
rectification of contract, 180—182 
reduction of price in case of defects, 240 
registration of forfeiture clause, 259 
reinstate buildings, effect of election by insurance companies to, 191, 192 
relief from completion in case of certain impediments, 193 
forfeiture, 250 
stipulations in contract, 234, 238 
removal of arbitrator by court, 288 
materials etc. by contractor after attachment to soil, 260 
on forfeiture without right of seizure by 
employer, 253 
rejection of materials, 262 
remuneration of architects and engineers, 304—309 etc. 
amount of, 306, 307 
bankruptcy of architect, in case of, 309 — 
conditional, 308 
death of architect, effect of, on, 305, 306 
employer’s discretion as to, 304 
express contract for, 304 
implied contract for, 304 
lien for, 308 
negligence, in case of, 295, 306 
person liable for, 307, 308 « 
probationary drawings, 304, 305 
procuring tenders, 305 
quantum meruit on termination of employment, 305 
right to reasonable, where no price fixed, 304, 307 
time for, 308 j 
work outside design and superintendence, 307 
rent, loss of, estimate of, in employer’s damages, 240 
repair, cases where contract for, entire, 184, 185 
construction of covenant for, 236 
meaning of, 178 
repairs, usual conditions as to, 236 . 
representation, statements not amounting to, 169, See also misrepresentation. 
repudiation of contract, 196—198, 200 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
reputed ownership, application of rule of, 254, 263 
rescission of contract, application of arbitration clause in case of, 283 
breaches constituting, 238, 239 
by agreement, 180, 196 
contractor, 239 
employer without express right of forfeiture, 258 
wrongful, 200 
mutual, 180 
on ground of fraud, 169 
illegality, 195, 196 
mistake, 181. See also breach of agnenets 
resident engineer, 161 
retention money, assignment of, 268 
attachment of, 274 
forfeiture of, O55 
meaning and payment of, 209, 214, 226 
revocation of submission to arbitration, 284, 285. 
Royal Institute of British Architects, 160 
Ryde’s scale, 307 
salary of architect or engineer, effect of bankruptcy on, 309 
satisfaction, certificate of, implied, 214 
scaffolding, forfeiture of, 252 
scale of charges of architects, 306, 307. See also remuneration of architects and 
engineers. . 
quantity surveyor, 312 
schedule, payment in accordance with, 222, 223 | 
scope of authority of architect. Sze architect. 
seal, necessity for use of, by corporations, .168, 172, 288, 289 
variation of contract under, 179 
waiver of certificate in case of contract under, 221 
contract under, 199 
secret agreement between architect and employer, effect of, 218 
commission, architect’s liability for, 299 
tender obtained by, 168 
security for completion, retention money as, 226. See sureties. 
seizure by sheriff, loss of right of forfeiture by, 253 
separate works, or separate parts of work, non-completion of contract for, 184—186 
set off of claims by employer against payment, 225, 266, 272 
in case of assignment by contractor, 269 
severable contract, 184 
several works, meaning of, 178 
share of profits, assignment of, 267, 268 
shares, effect of architect holding, in company which employs him, 219 
payment by, 226, 227 
ship, distress on, 263 
ownership of things fitted to, 165, 260 
reputed ownership of, 263 
materials for, 254 
shipbuilding contracts, 165, 260, 271 
liquidated damages for delay, 247 
site, duty of architect to examine, 194, 296, 297 
effect of exclusion from, by employer, 197, 201 
implied condition as to provision of, 198, 238 
skill, architect’s liability for want of. See negligence. 
in giving final certificate, 209 
of quantity surveyor, necessity for, 311, 312 
workman, implied condition as to, 189 
soil, defects in, 194 
solvency of contractor, architect’s liability for, 298 
special damage, employer’ s right to, on breach by contractor, 240, 241 
specialist, meaning of, 160 
specially indorsed writ for lump sum contract, 222 
specific performance of building contract, 197, 248, 249 
contract for employment of architect, 294 
payment in land, 227 
specifications, charges by architect for copies of, 299, 300 
defective, liability of architect for, 297, 298 
duties of ‘quantity surveyor in respect of, 162 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
specifications, meaning of, 178 
stamp duty on acceptance of tender, 170 
valuations, 162, 163 
Statute of Frauds, application of, 171, 172 
statutes, illegality by disregard of, 195, 196 
knowledge of, required of architect, 295, 296 
statutory powcr, extra cxpensc caused by employer’s exercise of, 23 
stay of proceedings in case of arbitration clause, 282 
stipulations implied. See implicd contracts etc. 
strikes, effect of, on time for completion, 200 
meaning of, 178 
structure, meaning of, 178 
sub-contractor, acceptance of work of, by employer, effect of, 275 
assignment of contractor’s rights against, 275 
contractor’s liability to, through breach by employer, 242 
damages against, by contractor’s trustee, 272 
defective work by, 277 
effect of terms of principal contract on rights of, 277 
employment of, by architect, 290 
guarantee for payment of, 281 
liability of employer for extras done by, 232 
meaning of, 160 
non-completion through default of, 202 
payment to, by employer, 232, 275, 276 
rights and liability of, on forfeiture of contract, 276, 277 
of contractor’s trustee against, 272 
on contractor’s bankruptcy, 275 
See also sub-contracts. 
‘sub-contracts, 275—277, 283 
application of arbitration clause to, 283 
relations between sub-contractor and employer, 275, 276 
principal contractor, 276, 277 
terms of principal contract, effect of, on, 277 
See also sub-contractor. 
subject-matter, effect of destruction of, 194, 195, 199, 237 
submission to arbitration, agreement to be bound by certificate not, 209 
‘ substantial performance of. contract, effect of, 187, 188 
substituted contracts. See new contract. 
Sundays, computation of, in estimating penalties for delay, 243 
superintendence, duties of architect in respect of, 298, 299 
necessity for, 166 
sureties, 279—281 
for due performance by contractor, 279, 280 
financing contractor, 281 
payment of contractor, 281 
position and discharge of, 280 
surveyor, duties and definition of, 162 
taste, employer’s discretion in matters of, 206 
temporary difficulty or impossibility, effect of, 195 
tender, acceptance of, 167—170. See acceptance of tender. 
agreements not to make, 170 
authority of architect to procure, 289, 290 
effect of ignorance of particulars on making, 192, 193 
invitation for, 166, 167 
payment to architect for procuring, 305 
reduction of, architect’s authority to employ quantity surveyor for, 310 
withdrawal of, or of invitation for, 167 
terms of contract, ascertainment of, 170 
third persons, injury to, 315—317 
time, cases in which, of essence of contract, 190 . 
extension of, effect of, on claim for liquidated damages for delay, 243, 244 
right of forfeiture for delay, 257 
for completion, 189, 190 
effect on, of strikes, 200 
variation of work, 243, 244. See also completion ; non-com- 
pletion. 
measure of damages for non-completion within, 241 
reasonable, employer's right to demand completion within, 189 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued. 
time, reasonable, mode of calculating, 189 
relief from stipulations as to, 197, 238 
waiver of condition as to, by implication, 204 
trade or business, construction of words peculiar to particular, 173 
trading corporations, contracts with, 172 
trivial omissions by contractor, 187, 188 
trustee in bankruptcy of architect or engineer, rights of, 309 
contractor, claim of, to. assigned instalments, 268 
completion of contract or disclaimer by, 254, 
255, 268, 269, 272 
rights of, where contract forfeited on bank- 
ruptcy, 252 
materials subject to em- 
ployer’s . lien, 
265 


vest in employer, 
262, 263 


altra vires certificates, 216, 217 
umpire, reference to, 282, 285 
unauthorised acceptance of tender, 169 
unfixed materials, vesting of, 261 
unforeseen or unavoidable accidents, 190, 193, 194 
unlawful work, employer’s liability for, 316 
unreasonableness of architect, 207, 221 
urban authorities, contracts of, under Public Health Acts, 172 
security by, 279 
usage, admission of parol evidence to prove, 173, 178 
examples of void, 300, 302 
use and occupation of work, no implied acceptance by, 203 
of building, estimate of loss of, in employer’s damages, 240, 241 
materials and plant of contractor, construction of clause giving right of, 253 
uselessness of work, effect of, 188, 189 
usual conditions of forfeiture, 251, 252 
precedent to payment for extras, 234 
valuation of work and materials, cases where equivalent to award, 284 
duties of architect in respect of, 160 
effect of, 210, 211 
value of work done, meaning of, for purpose of progress certificate, 213 
valuer, architect acting as, 160, 284 
valuers and appraisers, 162 
variation of contract, express power to order, 228 
construction of, 230, 290 
immaterial, surety not discharged by, 280 
in general, 179, 180 
| specification, effect of order for, 228 
verbal. See parol. 
vesting of materials, 260, 261 
construction of clause for, 262 
rights qualifying, 262, 263 
voluntary performance of extra work, employer not liable for, 228, 229 
waiver of certificate as condition precedent to payment, 220, 221 
condition as to time, 203 
written order for extras, 232, 233 
precedent to payment for extras, 235 
contract in writing, 180, 199 
defects, 203 
notice of defects from employer, 238 
performance, 199, 202, 203 
right of forfeiture, 258 
to liquidated damages, 212, 213, 244, 247 
warranty as to bills of quantities, 169 
by architect, 289, 301—303 
contractor, 188 
of authority, breach of, by architect, 291, 301, 302, 314 
way, right of, duty of architect to inquire into, 297 
wear and tear, liability in respect of, 236 
weather, non-performance by reason of, 200 
weekly accounts, meaning of, 178 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS—continued, 
withdrawal of approval by employer, 204 
final certificate, 216 
invitation for tender and of tender, 167 
withholding approval, 205, 206 
certificate, 220 
words, construction of, 174—178 ' 
work and labour, implied agreement to pay for, 184 { 
workmen and workmanship, implied condition as to, 189 
writ, specially indorsed, for lump sum contract, 222 
writing as condition precedent to payment for extras, waiver of, 232-234, 290 
cases where necessary for building contract, 171, 172 
not required for exercise of powers of forfeiture, 249 
making final certificate, 214 
variation or rescission of contract in, 180 
written contract, production of, to prove extras, 231 
waiver of, 199 
order, nature of order constituting, 234, 235 
wrongful forfeiture, 201, 246, 249, 250, 257 
year, contracts not to be performed within one, 172 


BUILDING SOCIETIES, 321—400 
account, annual, 355, 389 
duty to render, 337, 338, 389 
examination and attestation of, 342, 344 
on dissolution, 390, 393, 394 
accountant, one of auditors must be, 343 
action against officer by society, 338 
by or against treasurer of unincorporated company, 348 
administration of deceased member, avoidance of necessity for, in certain cases, 342, 
353 
advanced members, 351 
bankruptcy of, proof in, for future instalments, 370 
advances, 363—373 
by ballot, 363, 364 
mortgages for, law applicable to, 363 
transfer of, 364: 
security on which made, 364, 365. 
See also mortgages for advances 
affairs of society, inspection of, 390, 391 
agency of secretary, 343 
agent, sale to, under power in mortgage, 368, 369 
signature of instrument of dissolution by, 392 
amalgamation, 391 
annual account, presentment of, 355, 389, 390 
appeal from cancellation or suspension. of registry, 397 
none from award, 384, 387 
opinion of Court on case stated by arbitrator, 383 
appointment by court of person to transfer property for unincorporated company, 
348 : 





arbitration, 381—385 
award, effect of, 384 
enforcement of, 384, 385 
making of, 384 
_ refusal or neglect to make, 383, 384 
discovery under, 383 
election of arbitrators, 381, 382 
hearing, 383 
notice of intention to proceed, 382, 383 
statement of case for Supreme Court, 383 
arbitrators. See arbitration... 
attestation of account by auditors, 344 
audit of accounts, mode of, to be set out in rules, 332 
auditors, duties of, 344 
to be set out in rules, 332 
award. See arbitration. 
of registrar, dissolution by, 394 
back payments, 326 
bailee, liability of officcr of unincorporated company, as, 346 


( 32 ) 








INDEX. 


BUILDING SOCIETIES—continued. 
ballot, choice of arbitrators by, 382 
for advances, discontinuance of, 334, 335, 363, 364 
bankruptcy of advanced member, proof in, ‘for future instalments, 370 
ete. of officer of unincorporated society, effect of, 346, 347 
benefit for loan, receipt of, by officer, 339 
bequests etc. of shares, 357 
bills and notes, liability of officers on, 340 
bonus for loan, receipt of, by officer, 339 
books of society, inspection of, 390 
borrowing, limits of, to be set out in rules, 332 
ios members, position of, 351 
powers, 373—377 
conditions of repayment, 375, 376 
directors, personal liability of, for borrowing ultra vires, 377 
exercise of, 375—377 
excessive, 376, 377 
in case of incorporated societies, 37 337 5 
unincorporated societies, 375 
limitation on, in case of permanent society, 373, 374 
terminating society, 374 
notice of withdrawal of loan, 374 
security for loan, 376 
statement of, in rules, 373 
ultra vires, 37 6, 377 
calculated to deceive, refusal to register name which is, 329, 330 . 
cancellation of mortgage, 365 
registry, 396, 397 
appeal from, 397 
effect of, 397 
power of, when exercised, 396, ds 
case, statement of. See statement of case.: 
certificate of discharge of registered mortgage, 372 
incorporation, cancellation of. See cancellation of registry. 
necessity for, 327 
requisites for, 328 
cessation of membership, 349 
change of chief office, 330, 331 
name, 330 
charge on land, registration of, 364, 365 
under Land Transfer Acts, discharge of, 372 
chief office, 330, 331 
children, priority of, in winding-up, 360, 361 
classes of members, 351 
. Classification, 324 
commission for loan, receipt of, by officer, 339 
committee of management, powers, duties etc. of, to be set out in rules, 332 
rights and liabilities of, 341, 342 
unincorporated society, powers of, 347 
Companies Acts, winding-up under, 394—396 
unincorporated society, in case of, 398—400 
copies of proposed rules required for registrar, 327, 328 
copyholds, mortgage of, 365 
corporation, capacity of, to be member, 350, 351 
officer, 337 
costs of foreclosure, 370 
counsel, refusal by arbitrators to hear, 383 
county court, enforcement of award by, 384 | 
jurisdiction of, in case of dispute, 383, 384, aODy 
over foreclosure, 370 
winding-up of society in, 395 . 
court, appointment by, of person to transfer property for unincorporated 
company, 348 
jurisdiction of, when ousted, 381, 387, 388 
statement of case for opinion of, 383 
creditor, judgment, petition for winding-up by, 395 
creditors, liabilities towards, 352, 396, 399, 400 
not prejudiced by amalgamation etc., 391 
‘criminal proceedings against officer, 338 
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BUILDING SOCIETIES—continued. 


criminal proceedings for misappropriation, 346 
death of arbitrator, 382 
depositor, 374, 375 
member, 349, 353 
officer of unincorporated society, 346, 347 
debts of unincorporated society, liability for, 399 
deceased members, privileges regarding estates of, 353 
defaults of society, liability of officers for, 339, 340 
definition, 323 
deposit, notice of withdrawal of, 374 
deposits, temporary, by incorporated societies, 379, 380 
unincorporated societies, 379 
directors, general position, rights and liabilities of, 341, 342 
powers, duties etc. of, to be set out in rules, 332 
discharge of mortgage, 370—372 
discovery in case of disputes, 383, 387 
disputes, 380-—388 etc. 
arbitration, 381—385. See arbitration. 
county court, jurisdiction of, 385 
justices, jurisdiction of, 386 
meaning of, for purpose of reference to special tribunal, 387, 388 
mode of settlement of, to be set out in rules, 332 
special tribunal for hearing, 380, 381 
dissolution etc., 392—400 
incorporated society, 392—397 
' by award of registrar, 394 
cancellation or suspension of registry, 396, 397 
instrument of dissolution, 392, 393 
winding-up under Companies Acts, 394—396 
under rules, 393, 394 
unincorporated society, 397—400 
by winding-up under Companies Acts, 398-400 
under Friendly Societies Act, 397 
distress, enforcement of award by, 385 
documents, liability of officers, for false statements in, 340 
donatio mortis causa, shares not subjects of, 357 
equity of redemption, transfer of, 369 
escrow, delivery of statutory receipt as, 371 
estates of deceased members, privileges as regards, 353 
evidence, copy of rules as, 331 
of rules, 335 
examination of society’s affairs, 390, 391 
executors, how far members, 350, 388 
mortgage by, 363 
expelled member, reinstatement of, 386 
expulsion of member, 349, 350 
false representations, obtaining society’s money by, 346 
statements in documents, liability of officers for, 340 
fines, payment of, on redemption, 367 
and forfeitures, 361, 362 
provisions regulating, to be set out in rules, 332 
foreclosure of mortgage, 369, 370 
forfeiture, 362, 363 
cessation of membership by, 349 
form of award, 384 
forms, schedule of, 332, 335 
fraud, obtaining certificate of incorporation by, 396 
society’s money by, 346 
order by directors for proceedings against persons guilty of, 342 
funds, mode of raising etc. to be set out in rules, 331 
surplus. See surplus funds. 
future instalments, proof in bankruptcy for, 370 
gazctting award of registrar for dissolution, 394 
illegal purpose, society existing for, 396 
income tax, 372, 373 
incorporation, 327—329 
vesting of property, on, 328, 329 
indemnity to directors, extent of, 341 
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BUILDING SOCIETIES—contjnued. 
indictment of officer, 339 
proceedings by unincorporated society by way of, 346 
infant, consent to dissolution by, 392 
incapacity of, to hold office, 337 
membership of, 350 
mortgage by, 363 
injunction, not available against award intra vires, 384 
order of justices, 386 
registrar, 387 
insolvency, effect of, on withdrawal, 360 
inspection of books or affairs, 390, 391 
instalments, future, proof in bankruptcy for, 370 
instrument of dissolution, 392 
interest in case of withdrawal, 361 
on fines, 362 
investigation into affairs of society, 390, 391, 394 
investing members, position of, 351 
investment of surplus funds, 378, 379 
unincorporated society, in case of, 347 
investments, unauthorised, 379 
joint holders of shares, 357 | 
stock companies, not to be deemed, 352 
judgment creditor, petition for winding-up by, 395 
jurisdiction in winding-up, courts having, 395 
of courts, ousting of, 381 
justices, enforcement of award by, 385 
jurisdiction of, over disputes, 382, 383, 385, 386 
letters of administration to member, avoidance of necessity for, in certain cases 
342, 353 
liabilities of members, 351, 352, 396, 399, 400 
liquidators, vesting property of unincorporated society in, 398, 399 
loan by incorporated society, indorsement on security for, 374 
person depositing money as, not a member, 350 
receipt by officer of commission etc. in return for, 339 
loans to unincorporated society, liability for, 399. See also borrowing 
powers. 
losses, Liability for, 351 
mode of ascertaining and providing for, to be set out in rules, 332 
lunacy etc. of trustee of unincorporated company, 348 
majority, award by, 384 
mandamus against registrar refusing to register, 333 
married woman, right of membership of, 350 
transfer of shares by, 358 
. matured members, position of, 359 
meetings of members, 353—355 etc. 
annual account to be presented at, 355 
mode of calling, to be specified in rules, 332 
place of, 330, 331, 355 
powers of members at, 354 
special, 355 
members, 348—355 etc. 
classes of, 351 
corporations as, 350, 351 
deceased, privileges regarding estates of, 353 
executors as, 350, 388 
expulsion of, 349, 350 
reinstatement after, 386 
infants as, 350 
liabilities of, 351, 352, 396, 399, 400 
married women, 350 
meetings of. See meetings of members. 
number of, 348 
persons who are not, 350 
punishment of, 353 
rights of, 352, 353 
membership, cessation of, 349 
test of, 348, 349. Sve also members. 
misapplication etc. of securities, 353 
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BUILDING SOCIETIES—continued. 
misappropriation, criminal proceedings for, 338, 339, 316 
misrepresentations, obtaining securities etc. by, 353 
mistake, certificate of incorporation obtained by, 396 
statutory receipt given by. 371 
‘‘moneys,” shares not included in bequest of, 357 
mortgage, investment of surplus funds on, 379 
mortgaged property, purchase of by officer, 339 
mortgages for advances, 363—373 
by executor, 363 
infant, 363 
cancellation of, 365 
construction and effect of, 365, 366 
copyholds, of, 365 
discharge of, 370—372 
enforcement of, 368—370 
foreclosure of, 369, 370 
implied covenant to pay, 365 
law applicable to, 363 
property liable to, 364, 365 
redemption of. See redemption of mortgages. 
registration of, 364, 365 
sale under, 368, 369 
stamp duties on, 372 
transfer of, 364 
transferee of, rights of, 8369 
Mortmain Acts, shares not within provisions of, 357 
name of society, change of, 330 
limitations on choice of, :329 
to be in rules, 331 
notes, promissory, liability of officers on, 340 
notice of amalgamation or transfer, 391 
cancelling or suspension of registry, 397 
change of chief office, 330, 331 
name, 330 
dissolution, 393, 394 
rules, presumption of, 331, 337, 344 
winding-up, 396 . 
withdrawal of deposit, 374 
shareholder, 359 
aunmber of members, 327, 348 
obtaining securities etc. by misrepresentation, 353 
officers, 336—348 etc. 
account, duty to, 337, 338 . 
unincorporated company in case of, 345 
action against, 338 
appointment etc. of, 337 
by court in certain cases, 348 
unincorporated company, in case of, 344 
auditors, 343 
bills and notes, liability on, 340 
borrowing by, in case of unincorporated society, 375 
committee of unincorporated society, powers of, 347 
criminal prvceedings against, 338, 339 
in case of unincorporated company, 346 
death, bankruptcy etc. of, in case of uuincorporated society, 316, 347 
defaults of society, liability for, 339, 340. 
directors, powers and liabilities of, 341, 342 
distress on goods of, 385 
false statements in documents, liability for, 340 
misappropriation of money etc., 338, 33 
node of appointment etc, tu be set out in rules, 332, 337 
necessary and usual, 336, 337 
unincorporated companies, in case of, 344 
purchase of mortgaged property by, 839, 368, 369 
receipt of commissions etc. by, 339 
secretary, position and duties of, 312 
security by, 337 
in case of unincorporated company, 345 
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BUILDING SOCIETIES—continued. 
officers—continued. - 
treasurer of unincorporated society. functions of, 347, 348 
trustee of unincorporated society, functions of, 347 . 
outside creditors, liabilities towards, 352 
overdraft at. bank by SOCLERY, effect of, 374 
participation in profits, rights of, 351 
partnerships, societies not to be deemed, 352 
penalties, fines not, 362 
permanent society, ‘limitation on borrowing powers of, 373, 374 
personal liability of directors, 341 
representatives of deceased members, membership. of, 350, 388 
security, advances on, 364 
petition for winding-up, 395 
place of meeting, 330,331 
powers, borrowing. See bor rowing powers, 
preferential shares, 356, 357 
presumption of notice of rules, 331, 337, 344 
priorities of payment on winding-up, 360, 393 
proceedings against officer, civil, 338 : 
crimi nal, 338, 339 
profits, right to share in, 351 
proof in bankruptcy for future instalments, 370 
property, transfer of, appointment by court of person for, in certain cascs, 834 
vesting of, in case of unincorporated society, 398, 399 
on amalgamation, 391 
incorporation, 328, 329 
punishment of members, 353 
purchase of land, investment of funds i in, 378, 379 
mortgaged property by officer, 339 
quarter sessions, confirmation of alteration of rules by, 336 
receipt, statutory, exemption of, from stamp duty, 372 © 
re-vesting of mortgaged property by, 370, 371 
recital in mortgage, effect of, 400 
re-conveyance of mortgage, 370 
by statutory receipt, 370, 371 
rectification of register during winding-up, 396 
redemption of mortgages, 366—368 
contribution by redeeming member, 368 
payment of fines on, 367 
proportion of losses on, 368 
statement of conditions of, in rules, 366 
subjection of, to rules, 367 
terminating and permanent societies, difference in case of, 366, 367 
winding-up, effect of, on, 368 
register, rectification of, during winding-up, 396 
registered mortgage, discharge of, 571, 372 
name, necessity for use of, 329, 330 
registrar, dissolution by award of, 394 
: duties of, 324 
investigation by, 394 
jurisdiction of, in case of disputes, 386, 387 
registration of alteration of rules, 333, 336 
charge on land, 364, 365 
instrument of dissolution, 392 
notice of union of societies, 391 
rules, 328, 329 
scheme for discontinuance of ballot for advances, 334, 335 
registry, cancellation or suspension of, 396, 397 
reinstatement of expelled member, 386 
representations, false, obtaining society’s money by, 346 
rights and liabilities of members, 351—353. See also members, 
of action, vesting of, on incorporation, 328, 329 
rules, 331—336 etc. 
alteration of, 3832—335 
discontinuance of ballot for advances, 334 
extent of power of, 333, 334 
in case of unincorporated society, 335, 336 
mode of, 332, 333 
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BUILDING SOCIETIES—continued. 
rules—continued. 
alteration of—continued, 
registration of, 333 
contents of, 331, 332 
contract between society and members contained in, 331 
copies of, as evidence etc., 331 
for registrar, 327, 328 
dissolution under, 393, 394 
general power of making, 332 
incorporation of, in mortgage, 365 
notice of, presumed, 331, 337, 344 
registration of, 328, 329 
schedule of forms to, 332, 335 : 
unincorporated societies, of, 335 
sale of foreclosed land, 370 
under power in mortgage, 368, 369 
schedule of forms, provision of, 332, 335 
scheme for discontinuance of ballot for advances, 334, 335 
seal, matters relating to, to be set out in rules, 332 
registered name to appear on, 330 
sealing of statutory receipt on mortgage, order for, by directors, 342 
secretary, position and duties of, 343 
sale to, under power in mortgage, 368, 369 
security, accounting to society for, 389 
by officers, 337, 345° 
society for loans, 376 
misappropriation etc. of, 353 
mode of custody of, to be set out in rules, 332 
set off of subscriptions against money due on mortgage, 365, 366 
shares, 355—363 etc. 
advances on, 364 
classes of, 356 
distinction of, from shares in company, 355 
donatio mortis causa in respect of, 357 
forfeiture of, 362, 363 
joint holders, 357 
limit to value of, in unincorporated societies, 356 
moneys, do not pass under bequest of, 357 
mortmain provisions, not within, 357 
preferential, 356, 357 
terms of issue of, to be stated in rules, 331 
title to, 357 - 
transfer of, 357, 358 
during winding-up, 396 
withdrawal of. See withdrawal. 
solicitor not necessarily officer of, 337 
sale to, under power in mortgage, 368, 369 
stamp duties on mortgages, 372 
statement of case by arbitrators, 383 
county court, 385 
registrar, 387 
statutory liabilities of directors, 342 
receipt, re-vesting of mortgaged property by, 370, 371 
receipts, exemption of, from stamp duty, 372 
stock, transfer of, 380 
application for, 342 
stoppage of business, effect of, on withdrawal, 360 
subscription, limit to amount of, in unincorporated societies, 3&6 
set-off of, against money due on mortgage, 365, 366 
surplus funds, 378—380 
investment of, 378, 379 
by unincorporated society, 347 
transfer of stock, 380 
suspension of repistry, 396, 397 
‘‘ tacking,” by holder of statutory receipt, 371 
temporary deposits by incorporated societies, 379, 380 
unincorporated societies, 379 
terminating and permanent socicties, 325, 326 
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BUILDING SOCIETIES—continued. 
terminating society, limitation on borrowing powers of, 374 
termination of society, provisions regulating to be set out in rules, 332. 
test of membership, 348, 349 
transfer of engagements by incorporated society, 391 
mortgage, 364 
property, appointment by court of person for purpose of, in certain 
cases, 348 
on amalgamation, 391 
shares, 357, 358 
during winding-up, 396 
stock, 380 
application for, 342 
treasurer of unincorporated society, functions of, 347, 348 
tribunal, special, for hearing disputes, 380, 381 
trustee, appointment and removal of, by directors, 342 
in bankruptcy of member, not a member, 350 
liability of, on dissolution, 393 
necessity for, 325 : 
of unincorporated society, functions of, 347, 348 
ultra vires acts, liability of directors for, 341 
award, 384 
exercise of borrowing powers, 376, 377 
unadvanced members, 351 
unauthorised acts, liability of directors for, 341 
"investments, 379 
unincorporated and incorporated societies, 324, 325 
society, investment of surplus funds by, 347 
rights and duties of members of. See under various heads. 
rules of, 335, 336 
vesting of property in case of unincorporated societies, 347, 348, 398, 399 
on amalgamation, 391 
incorporation, 328, 329 
widows and children, priority of, in winding-up, 360, 361 
winding-up, effect of, on rights of members, 352, 360 
in respect of redemption, 368 
membership for purposes of, 350 
under Companies Acts, 394—396 
in case of unincorporated society, 398—400 
withdrawal, 358—361 
interest, right to, on, 361 
liability after notice of, 359, 360 
loan after notice of, effect of, 361 
loss of right of, 360 
notice of, 359 
of deposit, notice of, 374 
winding-up, effect of, on, 360 
witnesses, cases where defendant and wife competent, 340 


BURIAL AND CREMATION, 401—575 

accounts by burial board, 458 

cemetery company. 522, 523 

local authorities relating to cemeteries, 512 

non-municipal urban district council as burial board, 488 

overseers in relation to rate for burial board, 476 
acquisition of land by parish council for purposes of burial, 497. See also burial 

grounds. 
administration to pauper, grant of, to nominee of guardians, 543 
adoption of Burial Acts, meaning of, 450 
transfer of power of, 447 
alienation of land acquired by parish council for purposes of burial, 497 
allotment of unconsecrated ground, 467 
alteration, fraudulent, of register of burials, 561. 562 
annuities, terminable, burial board’s power of borrowing by means of 478 
annuity certificates, burial board’s power of borrowing by means of, 479 
appeal as to grant of faculty for erection of monnment, 417 
from conviction for brawling in churcnyard, 422 
penalties in connection with cremation, 575 
dead body found drowned, 548 
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BURIAL AND CREMATION—continued. 
areas, alteration of, by county councils, for purpose of Burial Acts, 505 
other than parishes, provision of burial grounds etc. for, 446 
ashes, disposition of, on cremation, 574 
assault in churchyard, punishment of clergyman for, 423 
assignment of exclusive right of burial, provisions as to, in Cemeteries Clauses 
Act, 521 
audit of accounts of burial board, 458 
non-municipal urban district council, 488 
overseers in relation to rate for burial board, 476 
board of guardians, powers and duties of, respecting burial, 540—512 
body, mode of disposing of, 404 
no property in, 405 
possession of, 405, 406 
books for entering proceedings of burial board, duty to keep, 457 
inspection of, 458 
registration of burial, duty to keep, 556, 557, 559—561 
borough council, methods of investing, with powers of burial boards. See 
urban authorities with powers etc. 
powers of, under Burial Acts, 447 
metropolitan, powers of, as burial authority, 502, 503 
transfer of functions of burial authorities to, 503, 504 
borrowing powers of borough council, 486 
burial authority, 483 
board, 476 
modes of exercise of, 477—479 
joint committees with powers of burial boards, 500 
local and sanitary authorities for mortuaries etc., 567 
metropolitan borough council, 502, 503 
non-municipal urban district council, 488, 489 
parish council, 496 
meeting, 498 
boundaries of consecrated and unconsecrated burial grounds, 467 
provisions dealing with burial authorities in orders as to, 505 
brawling in churchyard, 422 
building in disused burial grounds, 532, 533 
Burial Acts, provision of burial grounds under, 445—505 
alterations of areas, 505 
burial authorities for areas in London, 500-—503 
in rural areas. See rural areas, burial authorities in. 
board, establishment of, 446 
boards, elective, in urban districts. See elective burial boards etc. 
definitions for purpose of, 448—450 
joint committees with powers of burial boards, 499, 500 
metropolis, meaning of, for purpose of, 446 
special application to, 445, 446 
modifications of original scheme, 446—448 
transfer of functions, general provisions on, 5083—505 
urban authorities with powers of burial boards. See urban authorities etc. 
vestries, meaning and powers of, for purposes of, 446, 450, 451 
burial authority, meaning of, 448, 450 
for purpose of cremation, 568 
notice to, of burial without Church of England service, 425 
boards, elective. in urban districts. See elective burial boards etc. 
establishment of, under Burial Acts, 446 
transter of powers of, 447 
Burial Ground Act, sale of land for churchyard under, 436 
burial grounds, alienation of land for, 432 —445 
Crown lands and waste manor lands, 435 
Mortmain Acts, effect of, 433 
perpetuity, grant of land or money in, 433 
under Burial Ground Act, 436, 445 
Church Building Acts. See Church Building Acts ete. 
Consecration of Churchyards Acts, 441, 442 
Gifts for Churches Acts, 434, 435 
New Parishes Act, 441 
Places of Worship Sites Acts, 442—444 
Trustee Appointment Acts, 444 
provision of, by burial board. See elective burial boards ete. 
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BURIAL AND CREMATION—continucd. 
burial grounds, provision of, under Burial Acts. See Burial Acts etc. 
service at cremation, 569 
bye-laws for purpose of burial without, 425 
in cases to which Cemeteries Clauses Act applies, 519 
Public Health (Interments) Act applies, 510 
churchyard, 420, 421 
ground provided under Burial Acts, 469, 472 
of paupers, 545. See also Church of England service etc. 
bye-laws for management of burial ground converted into open space, 536 
cemeteries under Public Health (Interments) Act, 508, 
509 
closed burial ground, 530 
mortuaries, 566 
purpose of burial without service, 425 
Cemeteries Clauses Act, 514—525 
accounts, preparation of annual, under, 523 
burials, provisions as to, 517-519 
chapel on land acquired under, 516 
compulsory acquisition and use of land under, 515 
definitions, 514 - 
drainage, 517 
exclusive rights of burial etc., 520—522 
incorporation with other Acts, 514 
maintenance, improvement etc. of Cemactehy 516 
miscellaneous provisions, 525 
payments to incumbents and parish clerks, 522, 523 
prevention of nuisances, 517 
protection of cemetery, 523 
recovery of penalties, damages etc., 523, 524 
cemeteries under Public Health (Interments) Act, 1879...506—512 
accounts by local authorities, 512 
acquisition of land for, 507 
alienation of land acquired for, 507, 508 
allotment of unconsecrated portion in, 509 
bye-laws as to, 508, 509 
chaplains appointed for, before 1900, position of, 510 
consecration of, 509 
control of local authority, 511 
damage by local authority in exercise of powers, 508 
donation of land or money for, 507 ' 
erection of chapel in, 509 
fees for services of minister, 510 
incumbent, fees and duties of, 510 
injury to, 512 
liability of local authority to provide, 506 
outside district, 507 
maintenance etc. of, 508 
mouuments ete. in, 511 
performance of burial service in, 510, 511 
rating of, 509 
cemetery, meaning of the, under Cemeteries Clauses Act, or 
certificate by registrar of deaths, 562, 563 
false, relating to burial, 561, 562 
to procure cremation, 67 5 
of burial without Church of England service, 561 
certificates required before cremation, 571, 572 
certified copy of entry in register of. burials for public, 557, 560 
registrar of diocese, 558, 560 
register of cremations, stamp duty. on, 575 
chapel, burials under, 512, 519 
erection of, for burial service, under Burials Acts, 468 
Cemeteries Clauses, Act, 516, 518 
Public Health (Interments) Act, 509 
chaplain, appointment and payment of, 510, 518 
notice to, of burial without service, 425 
charges of burial board for burial, 473, 474. See also fees. 
ee eee grant of land by, for churchyard under Church Building 
cts, 
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BURIAL AND CREMATION—continued. 
charitable purposes, conveyance of land held for, as churchyard, 443 
charity, provision cte. of burial ground a, 432, 433 
maintenance of tomb or monument, cases in which a, 433, 434 
cholera, burial of persons dying of, in quarantine, 553 
cremation of person dying of, 573, 574 
Christian burial, exclusion from, 421, 422 
religion, penalty for attempting to bring into contempt at burial service, 
426, 427 
service, meaning of, 426 
Christmas Day, burial on, 426 
Church Building Acts, acquisition of land for burial under, 436-—440 
charitable corporations, grants by, 438 
consecration, 438 : 
Crown lands, 437 : 
general scope, 436, 437 
outside area, or for several areas, 440 
powers of Ecclesiastical Commissioners, 437 
stamp duty, exemption from, 438 
vesting of land, 439, 440 
Commissioners, powers of, now vested in Ecclesiastical Com- 
missioners, 437 
of England, ministers of, saving as to, under Act of 1880...428 
service, buriai without, 424—428, 511 
fees and regulations, 427 
manner of, 426, 427 
notice of, 424, 425 
substituted service, 426, 428 
time for, 425, 426 
under Public Health (iateunenta) Act, 511 
use of, in unconsecrated ground, 427. See also 
burial service. 
churches, burial in, 415, 416 
gifts for, 434, 435 - 
churchwardens, control over churchyards by, 410 
meaning of, under Burial Acts, 449 
obedience by, to Order in Council respecting vaults, 537, 538 
payment of fees to, 429, 480, 481 
repair of churchyard by, 411 ~ 
summoning of parish meeting by, to consider acquisition of 
burial ground, 453, 454: 
churchyards, 407—424. 
brawling and nuisances in, 422, 423 
burial service in, 420, 421 
exclusion from, 421, 422 
churchwardens, control by, 410 
closed. See closed churchyard. 
consecration of, 412, 413 
constitution of, 408 
erection of monument in, 416— 418 
exclusive right of burial in part of, 419 
faculty for inaking alterations in, 411 
felling trees in, 409, 410 
freehold of, 408, 409 
interference with, 410, 411 
maintenance and repair of, 411, 412 
ownership and occupation of, 408—410 
parish, 407, 408 
right of burial in, 4183—415 
strangers to parish, in case of, 414 
to herbage and timber in, 409, 410 
use of, for secular purposes, 423, 424 
City of London, Corporation of, powers of, as burial doard, 447, 503 
clergyman. See clerk in holy orders, minister. 
clerk, abolition of fees to, 482, 483 
appointment of, by burial board, 459 
cemetery company, 519 
duties and payment of, in respect of burial of persons found drowncd, 547, 548 
in holy orders, where service may be performed by any, 510, 518, 669 
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BURIAL AND CREMATION—continued. 
clerk, meaning of, under Burial Acts, 449 
ayment to, in respect of interment, 482, 483 
closed churchyard, faculty for way over, 423, 424 
use of, as open space, 424. See also closed and disused burial 
grounds 
powers of Ecclesiastical Commissioners in respect of, 412 
burial ground, purchase of, by burial board, 463. See also closed and 
disused burial grounds. 
closed and disused burial grounds, 525—536 
building in, 532, 533 
lease or sale of unconsecrated, 530, 531 
maintenance of, 529, 530 
Order in Council for discontinuance of burials in, 526 
grounds for, and variation of, 527 
limitations on, 527, 528 
powers of urban authority as to, 530 
property in, 529 
purchase of, by vestry, 531 
transfer, in certain cases to trustees for parish in which situate, 531 
use of, aS open spaces, 533—536 
closing of crematorium, 571 
coffin containing more than one body, regulations for burial of, 564 
opening of, 554 
committee of parish council, exercise of powers as burial authority by, 494, 498 
common fund, meaning of, 540 
company, meaning of the, under Cemeteries Clauses Act, 514 
compensation for compulsory acquisition of land, 515 
; damage in exercise of powers under Cemeteries Clauses Act, 516 
interests injured by converting disused burial ground into open 
space, 536 
compulsory acquisition of land for burial, 436, 437, 515 
consecrated and unconsecrated portions of burial ground or cemetery, divisions 
between, 467, 517 
ground, licence for removal of tombstones from, 535, 536 
right of burial etc. in, 521 
sale and disposal] of, 462, 508, 515 
consecration of cemetery under Public Health (Interments) Act, 509 
churchyards and burial grounds, 412, 413, 466 
jand belonging to guardians, 543, 544 
new or additional burial ground, 438 
private cemeteries, 512 
provision for, under Cemeteries Clauses Act, 517 
refusal by bishop in respect of, 467 
use of ground before, 467 
Consecration of Churchyards Acts, conveyance of land for churchyards under, 
441, 442 
construction of vault, 415, 419 
fees for, 430 
sale by burial board of right of, 473 
contempt, penalty for attempting to bring Christian religion into, at burial service, 
426, 427 
contracts of burial boards, 459, 460 or 
convenient warning to minister of burial, necessity for, 420, 421 
conveyance of body to place of burial, 483 ? 
copyholds, acquisition of, as burial grounds under the Placesof Worship Sites Act, 
443 
copy of entry in register of burials for public, 557, 560 
registrar of diocese, 558, 560 
register of cremations, stamp duty on, 575 
coroner, jurisdiction of, unaffected by Cremation Act, 569 
order of, disinterment under, 555 
for burial on inquest, 562 
removal of body for post-mortem examination, 567 
postponement of cremation for inquest by, 573 
provision of accommodation for inquests by, in London, 567 
corporation, grant of land for churchyard by, 435, 443 
in case of charitable corporation, 438 
in case of ecclesiastical corporation, 436 
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BURIAL AND CREMATION—continued. 
corporation of City of London, powers of, as burial board, 447, 503 
powers of burial board as, 456 
joint burial board as, 456, 457 
corpse, possession of, 405, 406 
corse-presents, 431, 432 
county councils, alteration of areas for purpose of Burial Acts by, 505 
creditor, retention of debtor’s body by, 406 
crernated body, deposit of ashes of, 526 
cremation, 568—575 
against written directions, 571 
apart from Cremation Act, 568 
application for, 571 
burial service, 569 
buried bodies, in case of, 573 
certificate, necessity for, 571, 572 
conditions of, 571—574 
coroners, jurisdiction of, unaffected, 569 
crematoria. See crematorium. 
definitions, 568, 570 
disposal of ashes, 574 
fees, 569, 570 
inquiry as to carrying out of regulations, 575 
medical referee, appointment and duties of, 572, 573 
penalties in connection with, 575 
persons dying abroad, in case of, 573 
plague etc. suspension of regulations in case of, 573, 574 
prohibition or postponement by medical referee, 573 
registration, 574, 575 
repeals by Cremation Act, 1902...570 
still-born child, 574 - 
suspension of regulations, 573, 574 
cremation authority, meaning of, 570 
crematorium, closing of, 571, 574 
donation of money for, 569 
inspection of, 571 
maintenance of, 570, 571 
meaning of, 568 
provision of, 568, 569 
criminal proceedings, cremation to avoid, penalty for, 575 
Crown lands, grant of, for burial ground under Church Building Acts, 437 
churchyard, 435 
custom, payment of burial fee by, 428, 429 
damage in exercise of powers under Cemeteries Clauses Act, 516 
to burial grounds and cemeteries, 466, 523 
dangerous infectious disease, meaning of, 550 | 
debentures, burial board’s power of borrowing by means of, 479 
deceased pauper, omission of burial service on request of reiative ete, of, 425 
decency, observance of, at burial, 426, 427 
in mode of burial, 404 | 
declaration, false, to procure cremation, penalty for, 575 
deed, mortgage of rates by burial board to be by, 477 
sale of exclusive right of burial to be by, 474 
definitions for purposes of Burial Acts, 448—450 
burial of poor person, 539 
Cemeteries Clauses Act, 514 
cremation, 570 
denominational chapels, erection of, by burial authority, 468 
destruction of register of burials, 561, 562 
cremations, 575 
diocesan registrar, copies of entries of burials to be sent to, 558, 560 
directious of deceased as to burial, 405 
cremation, 405, 571 
discontinuance of burials, Order in Council for, 526 
grounds for, and variation of, 527 
limitations on, 527, 528 
disease, infectious, burial of persons dying of. Sce infectious disease ete, 
disiuterment for purpose of cremation, 573 
in genera], 553-—555 
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BURIAL AND CREMATION—continued. 


disinterment under Cemeteries Clauses Act, 518 
disorderly conduct at burial, 426, 427 
district school or asylum, burial of pauper dying in, 541, 542 
disturbance in churchyard or cemetery, 422, 523 
disused churchyard. See closed churchyard ; closed and disused burial grounds. 
donation of land or money for cemetery, 507 
crematorium, 569 
drainage of cemeteries under Cemeteries Clauses Act, 517 . 
Public Health (Interments) Act, 508 
drowned persons, burial of, 547—549 
Duchies of Cornwall and Lancaster, grant of land of, for burial ground, 435, 437 
duty to dispose of body, persons under, 405 
dwelling-house, cemetery in neighbourhood of, 507, 515 
crematorium in neighbourhood of, 569 
interment in neighbourhood of, 464 
removal from, of body of person dying of infectious disease, 549, 
551, 552 
easement, exclusive right of burial in nature of, 474 
Ecclesiastical Commissioners, burial fees fixed by, 431 
grants to, of land for burial ground, 444 
powers of, in respect of churchyards, 412 
under Church Building Acts, 437 
corporation, sale of ground for churchyard by, 436 
elective burial boards in urban districts, 451—484 
accounts and audit, 458 
burial ground, provision of, 460—466 
alienation of land provided, 461, 462 
appropriation of parish lands, 462 
contract with cemetery owners, 461 
in neighbourhood of dwelling-house, 464 
purchase by agreement, 460, 461 
of closed cemetery, 463 
redemption of tithe rent-charge in respect of, 463 
refusal by vestry of consent to expenditure, 461 
rights and duties in respect of ground, 465, 466 
transfer of ground provided under Church Building Acts, 463 
chapels, 468 
charges for burial, 473, 474 
consecrated and unconsecrated grounds, duties as to, 466, 467 
contracts of, for necessary works, 459, 460 
with cemetery owners, 461 
control and management of burial ground by, 465 
conveyance of body to burial by, 483, 484 
establishment and election, 451—456 
appointment of board, 454—456 
filling vacancies, 455 
meetings for adoption of Burial Acts, 453, 454 
sanctions required, 451—453 
fees of ministers etc. See fees on burial etc. 
finances of board, 474—479. See finances of burial board. 
joint burial boards, 456,457 | 
meetings and proceedings, 457 
mortuaries, provision of, 564—565 
office of, 459 
rates, liability to, 465, 466 
right of burial in ground provided by etc., 468 et seq. 
sale of exclusive right of burial etc. by, 47 3 
servants and officers, 459 
transfer of powers, 447 
entry in register of burials, copy of, for public, 557, 560 
registrar of diocese, 558, 560 
false, 561, 562 
epidemic, cremation of person dying during, 574 
erection of monument, fees for, 430, 480, 481 
in cemeteries under Public Health (Interments) Act, 511 
in churchyard, 416—418 
reservation of right of, under Consecration of Churchyards 
Acts, 441, 442 
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BURIAL AND CREMATION—continued. 


erection of monument, sale of right of, 473, 520 
evidence, minutes of proceedings at burial board meetings as, 457, 458 
of burial, register books as, 560 
register of cremations as, 575 
exclusion from Christian burial, 421, 422 
exclusive right of burial, in cemeterics under Public Health (Interments) Act, 511 
order for discontinuance of burials in ground reserved 
for, 528 
provisions as to, in Cemeteries Clauses Act, 520 
reservation of, 44] 
sale of, by burial board, 473, 474 
to perform burial, fees in respect of, 480, 481 
excommunicated persons, exclusion of, from Christian burial, 421 
excommunication of clergyman for assault in churchyard, 423 
executed criminals, burial of, 422 
executor, allowance to, for funeral expenses, 406 
duty of, 405 
of pauper, rights and liabilities of, 543 
exhumation for purpose of cremation, 573 
in general, 553—555 
expenses of funeral, 406, 407 
faculty for burial in church, 415 
disinterment, 553, 554 
erection of monument, 417 
vault, 419 
way over churchyard, 423, 424 
false certificate relating to burial, 561, 562 
entry in register of burials, 561, 562 
statements etc. to procure cremation, 575 
falsification of register of cremations, 575 
fees on burial in cemeteries under Public Health (Interments) Act, 510 
churchyard, 428—432 
by custom, 428, 429 
fixed by Ecclesiastical Commissioners, 431 
mortuaries or corsé-presents, 431, 432 
on erection of monuments etc., 430 
recovery of, 429 
special, 430, 431 
cremation, 569, 570 
registration of exclusive right of burial etc., 521 
under Burial Acts payable to burial board, 473, 474 
minister etc., 479-483 
collection of, 480 
rights of incumbent and churchwardens 
480—482 
sexton, clerk etc., 482, 483 
felo de se, burial of, 421, 422 
fencing of cemetery under Cemeteries Clauses Act, 516 
finances of burial board, 474-479 
application by burial board of money received, £79 
control over expenditure by vestry, 474, 475 
payment of board’s expenses, raising money for, by borrowing, 476—479 
rates, 475, 476 
firearms, discharge of, in cemetery, 523 
forgery of register of burials, 561, 562 
fouling of streams by cemeteries, 517 
Frauds, Statute of, exclusive right of burial not within, 474 
funeral expenses, liability for, 406, 407 
games in disused burial ground, 535 
gifts for churchyards, 434, 435 
Good Friday, burial on, 426 
gravediggzers, cmployment of, 459, 511, 519 
guardians, notice to, of burial of pauper without service, 425 
heirloom, monument constitutes, 418 
highway, public, crematorium in neighbourhood of, 569 
hospital, cremation of person dying in, of plague ctc., 573, 574 
removal from, of body of person dying of infectious disease, 550, 551 
householder, duty of burial by, 405 
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BURIAL AND CREMATION—continued. 
husband, duty of burial by, 405 
liability of, for cost of wife’s funeral, 407 
identification, exhumation for, 554. See also unidentified bodies. 
idiot or imbecile pauper, cost of burial of, 542, 545 
inclosure of cemetery under Cemeteries Clauses Act, 516 
income tax, liability of cemetery companies to, 513 
incumbent, control over churchyard by, 409, 410 
duties of, in cemeteries under Public Health (Interments) Act. 510 
respect of burial service on cremation, 569 
exclusive right of, to perform burial service in certain cases, 472 
fees payable to, by custom, 429 
on cremation, 570 
under Burial Acts, 480, 481 
Cemeteries Clauses Act, 522 
Public Health (Interments) Act, 510 
meaning of, under Burial Acts, 449 
indecent behaviour in churchyard, 422 
infant, liability of, for funeral expenses of husband or parent, 407 
infectious disease, burial of persons dying of, 549—553 
meaning of infectious disease, 550, 552 
provisions applicable to London, 549, 550 
of Infectious Disease Prevention Act, 1890...550—552 
Public Health Act, 1875...552 
ships in quarantine, in case of, 553 
wakes, prohibition of, in certain cases, 553 
injunction against interference ‘with churchyard, 409, 410 
injury to burial grounds or cemeteries, 466, 512, 523 
- register of burials, 561, 562 
inquest, preventing, by disposal of body, 405. See also coroner. 
insane pauper, cost of burial of, 542, 545 
inscription, monumental, decision of question in respect of, 465 
in cemeteries under Public Health (Interments) Act, 511 
sale of right of placing, under Cemeteries Clauses ‘Act, 
520 
supervision of, 418 
insolvent estate, allowance for funeral expenses in case of, 406 
inspection of burial grounds, 537-—539 
crematoria, 571 
minute books of burial board, 458 
register of cremations, 574 
interest in land, exclusive right of burial not, 474 
interference with clergyman officiating in churchyard, 422 
monument, action for, 418 
interment, fees and charges for. See fees on burial etc. 
irregularity at vestry meetings, effect of, 451 
- Jews, burial of, 527 
joint burial boards, 453, 456 
expenses of, 475, 476 
ground, performance of service in, 472 
committees with powers of burial boards, 499, 500 
justice, removal or burial of body on order of, 549, B51, 552 
land, acquisition of. See burial grounds. 
lands, meaning of the, under Cemeteries Clauses Act, 514 
laying out of burial grounds by burial board, 464 
lease of closed unconsecrated burial ground, 530, 531 
land acquired by burial board, 462 
levy of rate for burial expenses, 485, 486 
liability for funeral expenses, 406, 407 
to dispose of body, 405 
licence for burial after order for discontinuance, 528 
disinterment, 553, 555 
for purpose of cremation, 573 
interments by archbishop on ‘bishop’ s refusal to consecrate, 467 
loans, powers of raising, for penal expenses by borough council. 486 
, non-municipal urban district 
council, 488, 489 
local Acts, urban authorities with functions of burial board by, 491 
authorities, liability of, to provide cemetery, 506 . 
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BURIAL AND CREMATION—continuea. 
Joca] authorities, powers of, as to acquisition etc. of disused burial ground for 
open space, 534 
provision of mortuary etc. by, 566, 567 
er Government Acts, transfer of functions under, 503—505 
urban authorities invested with powers of burial board 
under, 489, 490 
Board, necessity of sanction of, for establishment of burial 
board, 452, 453 
regulations by, 537 
London, accommodation in, for inquests etc., 567 
areas, burial authorities in, 5|00—503 
powers of metropolitan borough councils as, 
502, 503 
burial of persons dying in, of infectious disease, 549, 550 
sanitary authority, provision of mortuary etc. by, 566, 567. See also 
metropolis. 
lord of manor, payment by, for burial of body cast up by sea etc., 549 
lunatics, pauper, burial of, 545, 546 
maintenance of cemeteries, 508 
closed burial ground, 529, 530 
crematoria, 570, 571 
mandamus to compel entry of burial, 561 
minister to bury parishioner, 420 
manor lands, waste, grant of, for churchyard, 435 
lord of, payment by, for burial of body cast up by sea etc., 549 
master of workhouse, notice to, of burial of pauper without service, 425 
medical referee, appointment of, by cremation authority, 572 
duties of, 572, 573 
meaning of, for purposes of cremation, 570 
‘meeting in nature of vestry, 450, 451 
meetings of burial boards, 457 
metropolis, meaning of, for purpose of Burial Acts, 446 - 
opening of vew burial ground in or near, consent for, 525, 526 
special application of Burial Acts to, 446, 447. See also London. 
metropolitan borough councils, transfer of powels under Burial Acts to, 447, 
501—504 
minister, duties of, in respect of burial of persons found drowned, B47, 548 
fees to, for funeral services, 474, 510, 547, 548 
meaning of, under Burial Acts, 449 
notice to, of burial without service, 425 
saving as to, under Act of 1880, 428 
minutes of proceedings of burial boards, 457, 458 
misyepresentation, faculty for disinterment etc. obtained by, 555. See also 
representation. 
money, grant of, in perpetuity for burial ground, 433 
tomb or monument, 433, 434 
monument, erection of. See erection of monument. 
inscription on, decision of question in respect of, 465 
unauthorised, removal of, 522 
mortgage of rates by burial board, 477, 478 
Mortmain Acts, effect of, on grant of land for burial ground, 433 
mortuary, nature of, 431, 432 
post-mortem examination at, 567 
provision of, by elective burial board, or authorities having their 
. powers, 564, 565 
local and sanitary authorities, 566. 
removal of body to, on justice’s order, 549—552 
negligence, funeral expenses of person killed by, 407 
new burial ground, necessity of approval of Local Government Board for, in 
certain cases, 525, 526 
parishes, provisions as tu burial in case of, 470, 471 
New Parishes Act, conveyance of land for churchyards under, 441 
non-municipal urban district council, investing with powers of burial eons. 
See ur ‘ban authorities with powers etc. 
meaning of, 450 
non-parishioner, burial of, in parish churchyard, 414, 419 
fees fur burial of, 430, 431 
notice of finding body of drowned person, payment for etc., 548 
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BURIAL AND CREMATION—continued. 
notice of omission of burial service, 424, 425 
parish meeting for adoption of Burial Acts, 493 
vestry meeting to consider acquisition of burial ground, 454 
nuisance, disposal of dead body constituting, 404 
in churchyard, 422, 423 
no authority for, by reason of Cremation Act, 569 
under Cemeteries Clauses Act, prevention of, 517 
obstructing burial of body removed or buried on order of justice, 549, 551 
inspection of burial ground, 537 
service at burial, 426, 427 
office of burial board, hiring of, 459 
officer of burial board, appointment of, 459 
open spaces, use of closed churchyards as, 424 
disused burial grounds as, 533—536 : 
Order in Council, application to metropolitan borough of Burial Acts by, 501 
for discontinuance of burials, 526 
grounds for and variation of, 527 
limitations on, 527, 528 
respecting vaults etc., 537, 538 
orders, statutory, urban authorities with functions of burial board, by, 491 
overseers, duty of, in respect of persons found drowned, 547 
meaning of, under Burial] Acts, 449 
powers and duties of, in relation to rate for burial board, 475, 476 | 
parent, duty of, 405 
parish charities, appropriation by burial board of land held for, 462 
churchyard. See churchyards. 
clerk, provision as to payments to, in Cemeteries Clauses Act, 522, 523 
council, acquisition and alienation of land by, 497 
borrowing powers of, for purpose of burial, 496 
committee of, for exercise of powers as burial authority, 494 
control of parish meeting over, in certain cases, 495, 496 
defrayment of burial expenses by, 496 
transfer of powers of burial boards to, 447, 503, 504 
land, appropriation of, by burial board, 462 
conveyance of, for churchyard, 443 
meaning of, under Burial Acts, 448 
meeting, adoption of Burial Acts by, 492 
appointment of committee by, 498 
borrowing powers of, for purpose of burial, 498 
control of, over parish council in certain cases, 495, 496 
defrayment of burial expenses by, 498 
transfer of certain of vestry’s powers to, 447, 494, 495 
powers of burial board to, 447, 503, 504 
parishes, areas other than, provision of burial rounds etc. for, 446 
union of, for purposes of burial, 457 
‘pauper. See poor persons. 
penalty, appeal from, to quarter sessions. See quarter sessions. 
perpetuity, grant of land or money in, for burial ground, 433 
tomb or monument, 433, 434 
person liable to duties of burial, 405 
expenses of burial, 406, 407 
petition by borough council for powers ‘of burial board, 484 
effect of order on, 485 
‘non-municipal urban district council for powers of burial board, 487 
place of burial, conveyance to, 483 
Places of Wor ship Sites Acts, conveyance of land for churchyards under, 442—444 
plague, cremation of person dying of, 573, 574 
persons dying of, in quarantine, 553 
poll, demand for, by parochial elector, regarding i of Burial Acts, 493 
poor law authorities, duties of, respecting burial, 540, 
parish, meaning of, 448, 449 
union, meaning of, 539 
persons, burial of, 539-—546 
agr eement by guardians with proprietors of cemetery or burial 
board, 544, 545 
board of ouardians, powers and duties of, 540, 541 
burial service, 545 
omission of, on request, 425 
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BURIAL AND CREMATION—continued, 
poor persons, burial of—continued. 
consecration of land belonging to guardians, 543, 544 
definitions for purpose of, 539 
district school or asylum, persons dying in, 541, 542 
enlargement etc. of burial ground by buard of guardians, 544 
fees and expenses, amount of, 546 
payment anil reimbursement, 542—544 
lunatics, 545, 546 
poor law authorities, duties of, 540 
officers not to derive profit from, 543 
rights and liabilities of executor, 543 
union, persons dying outside limits of, 542 
workhouses, persons dying in, 540, 541 
possession of body, 405, 406 
post-mortem examination before cremation, 573 
provision of place for, 566, 567 
powers of borrowing of joint committees with powers of burial boards, 500° 
parish council, for purposes of burial, 496 
meeting, for purposes of burial, 498 
prescribed, meaning of, under Cemeteries Clauses Act, 514 
private Acts for establishment of private cemeteries, 512, 513 
burial grounds, exemption of, from operation of Order in Council for 
discontinuance of burial, 527, 528 — 
cemeteries, 512, 513 
property in monuments, 418 
protection of burial grounds and cemeteries, 466, 523 
public highway, crematorium in neighbourhood of, 569 
Public Works Loans Acts, burial board’s power of borrowing under, 479 
purchase of closed burial ground by vestry, 531 
Quakers, burial of, 527 
quarantine, persons dying in, 553 
quarter sessions, appeal to, from penalty for brawling, 422 
in connection with body found drowned, 
548 
cremation, 575 
quorum for meetings of burial boards, 457 
rates, borrowing by burial board on security of, 476, 477 
defrayment from, of burial expenses of borough council, 485, 486 
metropolitan borough council, 502 
non-municipal urban district coun- 
cil, 488, 490 
parish council, 496 
meeting, 498 
costs of repair of closed burial ground, 530 
liability for,.of burial grounds, 465, 466 
cemeteries under Public Health (Interments) Act, 509 
private cemeteries, 513 
ratepayers, election of burial board from, 454, 455 
meaning of, under Burial Acts, 449 
rector, control over churchyard by, 409 
redemption of tithe rent-charge by burial board, 463 
refusal to perform burial service, on cremation, 569 
penalty for, 420 
register of burials. See registration of burials. 
cremations, destruction etc. of, 575 
registrar, appointment of, by cremation authorities, 574 
of deaths, certificate by, 562, 563 
diocese, copies of entries of burials to be sent to, 558, 560 
registration of burials, 555—564 etc. 
coffins containing morc than one body, 564 
corone?’s order, in case of burial under, 562 
destruction, forgery etc. of register, 561, 562 
in burial grounds and cemeteries, 559, 560 
churchyards, 555—558 
correction of crrors, 558 
duty of keeping books, 556, 557 
fees cte., 557, 558 
searches and copies of register, 557, 558 
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BURIAL AND CREMATION—continued. 
registration of burials—continued. 
in consecrated grounds without Church of England service, 561 
private cemeteries, 513 
registrar’s certificate, 562, 563 
still-born children, 563, 564 
registration of cremations, 57 4, 575 
grant etc. of exclusive right of burial, 520, 521 
mortgages of rates by burial board, 47 8 
regulation, sanitary, of burial grounds, 537—539. See also bye-laws. 
religious service, burial without, 426 
removal of monument, 418 
- tombstones from disused burial ground, 535, 536° 
repair of cemetery etc. under Cemeteries Clauses Act, 516 
closed burial ground, 526, 530, 534, 535 
monument, 417 
representation, false, to procure cremation, penalty for, 575.. See also misrepre- 
sentation. 
reservation of exclusive right of burial, 441 
reversion of land on discontinuance of burials, 424 
revocation of faculty for disinterment etc., 555 
right of burial, exclusive, reservation of, 441 
sale of, by burial board, 473, 474 
riotous behaviour at burial, 426, 427 
in churchyard, 422 
roads, making and improvement of, under Cemeteries Clauses Act, 516 
tural areas, burial authorities in, 492—499 
authority to execute Acts, 493, 494 
burial board for entire rural parish without parish council, 
position of, 498 
part of rural ‘parish under a parish council, 
position of, 498 
parish council, acquisition and alienation of land by, 497 
exercise of powers of, by committee, 494 
expenses of, 496 
parish meeting, adoption of Burial Acts by, 492, 493 
consent and approval of, 494, 495 
control of, over parish council in certain 
cases, 495, 496 
expenses of, 498 
vestry, abrogation in certain cases of powers of, 494, 495. 
district council, liability of, to provide cemetery, 506 
sailors, funeral expenses of, 407 
St. Paul’s Cathedral, burial in, 527 
sale of closed unconsecrated burial ground, 530, 531 
exclusive right of burial, 473, 474 
land acquired by burial board, 461, 462 
sanitary authority in London, provision of mortuary etc. by, 566, 567 
regulation of burial grounds, 537—539 
sea, burial of bodies cast up by, 547—549 
seal of burial board, forgery of, 456, 562 
necessity of, for contracts, 460 
seamen, funeral expenses of, 407 
searches in register of burials, 557, 560 
Secretary of State, inquiry by, regarding burial grounds, 539 
jurisdiction of, over cremations, 568—575 
licence by, for disinterment, 5B, 555 
secular purposes, use of churchyard for, 423, 424 
select vestry, meaning and powers of, 450, 451 
servant of burial board, appointment ‘of, 459 
service. See burial service. 
sexton, duties and payment of, in respect of burial of persons found drowned, 547, 
548 
under Burial Acts, 459, 473, 482, 483 
ship, cremation of person dying of plague etc. on, 573, B74. 
in quarantine, persons dying in, 553 
shore, burial of bodies cast on, 547 —549 
ares: fund, establishment of, by burial board! for payment of mortgages, 
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BURIAL AND CREMATION—continued. ' 
special Act, cemetcries provided under, exclusion of, from Order in Councit for, 
discontinuance of burials, 528 
mcaning of, under Cemeteries Clauses Act, 514 
sports in disused burial ground, 535 
stamp duty, ee ae of land for churchyards under certain Acts excmpt from, 
41 
on certified copy of register of cremations, 575 
copy of entry in register of burials, 557 
Statute of Frauds, exclusive right of burial not within, 474 
statutory orders, urban authorities with functions of burial board, by, 491 
still-born child, burial of, 563, 564 
cremation of," BT4 
strangers to parish, fees for burial of, 430, 431 
streams, fouling of, by cemeteries under Cemeteries Clauses Act, 517 
suicides, burial of, 421, 422 
Sunday, burial on, 426 
supervision of burial grounds, 537—539 
surplus moneys, application of, by burial board, 479 
suspension of minister brawlin; g in.churchyard, 422 
refusing burial service, 420, 421 
terminable annuities, burial board’s power of borrowing by means of, 478 
the cemetery, meaning of, under Cemeteries Clauses Act, 514 
the company, meaning of, under Cemeteries Clauses Act, 514 
the lands, meaning of, under Cemeteries Clauses Act, 514 
time for burial in certain cases, 425, 426 
tithe rent-charge, redemption of, by burial board, 463 
tolling bell, sexton’s right of, 473 
transfer of functions under Local Government Acts, general provisions on, 503-505 
powers of burial board to urban authority on resolution, 490, 491 
trespass, action of, for injury to monument, 418 
in churchyard, action for, 409, 410 
Trustee Appointment Acts, conveyance of land acquired for burial ground under, 
444 
turnpike tolls, exemption from, of persons attending funerals, 483, 484 
unbaptised persons, exclusion of, from Christian burial, 421 
unconsecrated ground, allotment of, 467 
’ use of Church of England burial service in, 427 
for other purposes than burial, 462 
undertaker, grant of administration to, 407 
payment to, 406, 407 
unidentified bodies, cremation of, 571 
reception of, in London, 567 
union, meaning of, 539 
of parishes for burial purposes, 457 
urban authorities with powers of burial boards, ‘484—492 
methods of investing urban authorities with powers, 484. 
miscellaneous, 491, 492 
Order in Council investing non-municipal: urban district council with powers 
of burial board, 487—489 
powers of raising money under, 488, 489 
Order in Council investing urban authorities with functions of burial board 
484—487 , 
effect of, 485 
petition for, 484, 485 
powers of borough council under, respecting acquisition of land, 486, 487 
raising money, 485, 486 
under Local Government Act, 1858...489, 490 
1894,..491 
Sanitary Act, 1866...490 
urban authority, consent of, to adoption of Burial Acts, 451 
liability of, to provide cemetery, 506 
meaning of, 450 
powers of, in respect of closed burial ground, 530 
under Burial Acts, 447 
transfer of powcrs of burial boards to, 447, 503, 504 
district, elective burial boards in. See clective burial boards etc, 
meaning of, 450 
vacancies on burial board, 455 
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BURIAL AND CREMATION—continued. 
vault, construction of, in churchyard, 415, 419 
| fees: for, 430 
sale by burial board of right of, 473 
under a church, 415,416 sy. 
Orders in Council respecting, 537, 538 

vesting of land conveyed for burial ground under Church Building Acts, 439, 440 
vestry, abrogation of powers of consent and approval in certain cases, 494, 495 

control by, over council acting as burial board under Local Government 

Act, 1858.. “490 
expenditure of burial board, 474, AB 
meaning of, 450, 451 
meetings of, duty’ to convene, for considering acquisition of burial ground, 
453, 454 

powers of, under Burial Acts, 446, 450° 
visiting committee of asylum, powers of, 545, 546 
wake, prohibition of, in case of infectious disease, 553 
warning to minister of burial, necessity for, 420, 421 
waste manor lands, grant of, for churchyard, 435 
way over churchyard, faculty for, 423, 424 
Westminster Abbey, burial in, 527 
will, disposal of body by, 405 
workhouse, burial of persons dying in, 540, 541 

’ without service, 425 _ 
wreck, burial of bodies from, 547—549 , 
yellow fever, cremation of persons dying of, 573, 574 
persons dying of, in quarantine, 553 


CERTIFICATE. See BUILDING CONTRACTS ETC.; BURIAL AND CREMATION, 
CHAPLAIN. See BURIAL AND CREMATION. 
CHURCHYARDS. See BURIAL AND CREMATION. 


CLERK CF THE WORKS. See BUILDING CONTRACTS ETC, 
CONSECRATION. See BURIAL AND CREMATION, 


DECLARATION OF TRUST. See BILLS OF SALE, 
DEFEASANCE. See BILLS oF SALE, 

DITCH. See BOUNDARIES ETC, 

DOMESDAY BOOK. Sce BOUNDARIES ETC. 


DROWNING. See BURIAL AND CREMATION. 


ENGINEERS. See BUILDING CONTRACTS ETC, 


ESTOVERS. See BOUNDARIES ETC, 

FRUIT. See BOUNDARIES ETC. 
GRAVEDIGGER. See BURIAL AND CREMATION, 
HEDGES. See BOUNDARIES ETC, 


IDENTIFICATION. See BURIAL AND CREMATION, . 


INCUMBENT, See BURIAL AND CREMATION, 
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INDIA WARRANTS. See Bits or SALE. \ 
INSCRIPTIONS. See BURIAL AND CREMATION ; BOUNDARIES ETC, 
INVENTORIES. See BILLS OF SALE, 


ISLAND, See BOUNDARIES ETC, 


LAKE, See BOUNDARIES ETC. 
LETTER OF HYPOTHECATION. See BILLS oF SALE, 


LEVEL CROSSING. See BOUNDARIES ETC, 


MAPS. See BOUNDARIES ETC. 
MATERIALS. See BUILDING CONTRACTS ETO. 


MINISTER. See BURIAL AND CREMATION, 
NAVAL ARCHITECT. See BUILDING CONTRACTS ETC. 


OBLIGEE, See Bonps. 
OBLIGOR. See Bonpbs. 


ORDER IN COUNCIL. See BURIAL AND CREMATION. 


PLAGUE. See BURIAL AND CREMATION. 

PLANS. See BUILDING CONTRACTS ETC, ; BOUNDARIES. 

PLANT. See BILLS OF SALE; BUILDING CONTRACTS ETC. 
POST-MORTEM EXAMINATION. See BURIAL AND CREMATION, 


PRIVITY. See BUILDING CONTRACTS ETC. 


QUANTITY SURVEYORS. See BUILDING CONTRACTS ETC, 


QUANTUM MERUIT. See BUILDING CONTRACTS ETC. 


RELIGIOUS SERVICE. See BURIAL AND CREMATION, 
RETENTION MONEY. See BUILDING CONTRACTS ETC, 


RYDE’S SCALE. See BUILDING CONTRACTS ETC. 


SCAFFOLDING. See BUILDING CONTRACTS ETC. 
SECRET COMMISSION. See BUILDING CONTRACTS ETC, 
SEXTON. See BURIAL AND CREMATION. 
SPECIFICATION, See BUILDING CONTRAOTS ETC, 


STRIKES. See BUILDING CONTRAOTS ETC. 
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SUB-CONTRACTORS. See BUILDING CONTRACTS ETO, 


SURVEYORS. See BUILDING CONTRACTS ETO. 


TIME. See BUILDING CONTRACTS ETC. 
TRADE MACHINERY. See BILLS OF SALE. 


TREES. See BOUNDARIES ETC. 
UNDERTAKER, See BURIAL AND CREMATION, 
VAULTS. See BURIAL AND CREMATION 

WARRANT FOR DELIVERY. See BILLS oF SALE, 


YELLOW FEVER. See BURIAL AND CREMATION, 


BRADBURY, AGNEW, & CO. LD., PRINTERS, LONDON AND TONBRIDGE, 
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